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The legal environment of business will present ongoing challenges for 
organizations over the next few years. Organizations will face complex 
developments in diverse legal areas, including cybersecurity, intellectual 
property, consumer protection, and employee retaliation.1 The health care, 
insurance, and financial services industries will face especially heavy 
increases in the frequency and cost of litigation.2 Organizations that embrace 
a future-oriented, proactive law perspective will stand in a better position to 
cultivate value and manage future risk in an increasingly complex and 
uncertain legal environment.3 Organizations that lack integration between 
legal strategy and business strategy will be severely limited in their ability to 
derive strategic value from a future-oriented, proactive approach to law.4 
Unreceptive managerial viewpoints toward the strategic value of law 
represent a primary factor hindering such integration. To address this 
encumbrance to integration, a growing needs exists for techniques that will 
alter unreceptive managerial viewpoints toward the law.5 

                                                   
* JD., Ph.D., Lecturer in Business Law, Director of Undergraduate Business Programs, Co-
Director of University Honors Program, University of Detroit Mercy, Detroit, MI. 
1 DLA Piper, Top 10 Litigation, Risk Management, and Compliance Trends for 2016 (2016), 
https://m.acc.com/chapters/chic/upload/RNS-Powerpoint-Presentation-ACC.pdf 
(cybersecurity); Elena Holodny, The ‘Fourth Industrial Revolution’ Will be Great for 
Lawyers, BUS. INSIDER (Mar. 2016), http://www.businessinsider.com/fourth-industrial-
revolution-great-for-lawyers-2016-3 (intellectual property); John C. Coffee, Jr., The 
Globalization of Entrepreneurial Litigation: Law, Culture, and Incentives, 165 U. PA. L. REV. 
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The development of techniques for addressing unreceptive managerial 
viewpoints toward the law is an emerging area of scholarship. Legal 
researchers have developed an assortment of innovative frameworks that 
serve this purpose, including the 5 pathways of legal strategy, the manager’s 
legal plan, legal astuteness, and the systems approach to law, business, and 
society.6 According to Peterson, involving in-house counsel to a greater 
degree in company business processes represents a future-oriented, proactive 
technique that will alter unreceptive managerial viewpoints toward the 
strategic value of law within the corporate setting.7 These results are 
consistent with research by Bird and Orozco, Siedel and Haapio, and Bagley 
whose works have highlighted the importance of involving legal counsel to a 
greater degree in company business processes. 

Despite the growth of scholarship highlighting the importance of greater 
involvement by in-house counsel in company business processes to the 
promotion of a future-oriented, proactive law perspective, scholars have 
largely failed to address methods for puting the concepts generated by such 
discussions into practice. Questions related to where, when, and how 
organizations can embrace a future-oriented, proactive law perspective by 
involving in-house counsel to a greater degree in company business 
processes remain mostly unanswered. The absence of any substantive 
discussion on suitable guidelines for implementation further adds to the 
challenges proactive law proponents will face in arguing for greater 
involvement by in-house counsel in company business processes. In addition 
to facing resistance from members of the in-house legal community who do 
not acknowledge or accept the benefits of a future-oriented, proactive law 
perspective,8 the potential for increased organizational conflict represents 
another challenge to involving legal counsel to a greater degree in company 
business processes. 

In light of these challenges, there is a critical need for further 
scholarship on practical methods for involving in-house counsel to a greater 
degree in future-oriented company business processes. The purpose of this 
article is to outline a way to increase the involvement of in-house counsel in 
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Astuteness, 33 ACAD. MGMT. REV. 378 (2008) (legal astuteness); Constance E. Bagley, What's 
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long-term strategic planning through incorporating Delphi consensus 
building into crisis management team (CMT) response processes to 
organizational crises.9 Incorporating Delphi consensus building into the CMT 
context will support the increased involvement of in-house counsel in future-
oriented, proactive strategic planning while reducing the challenges to CMT 
decision-making posed by organizational conflict. 

This article contains five main sections. Section I explores the growing 
need for future-oriented proactive legal strategy by introducing the 
challenges presented by the business environment, the connection between 
legal strategy and business strategy, and the future-oriented principles, 
characteristics, and applications driving proactive law. Section II explores the 
diverse array of conceptual frameworks for generating organizational value 
and competitive advantage through the integration of future-oriented, 
proactive law principles into guiding policies and action plans that support 
the company’s competitive strategy. Section III discusses the role of CMTs 
in the crisis management process, as well as the challenges to CMT 
effectiveness posed by organizational conflict. Section IV provides an 
overview of the Delphi Method and outlines how incorporating Delphi 
consensus building into the long-term crisis management context will allow 
organizations to increase the involvement of in-house counsel in long-term 
business planning, reduce challenges associated with organizational conflict, 
and embrace a future-oriented, proactive law perspective by reframing 
present legal crises as future business opportunities. Section V illustrates the 
specific steps CMT’s may take in setting up and administering Delphi 
analyses, followed by a discussion on how Delphi analyses will support 
CMT efforts to: (1) reach a consensus on appropriate short-term response(s) 
to the organizational crisis; (2) reach a consensus on long-term policies and 
actions plans to mitigate or prevent the reoccurrence of similar crises in the 
future; and (3) engage in future-oriented, proactive strategic planning by 
reframing present legal crises as future business opportunities. Section VI 
will conclude with a summary of the implications presented by this article. 

 
  

                                                   
9 Arash Habibi et al., Delphi Technique Theoretical Framework in Qualitative Research, 3 
INT’L J. ENGINEERING & SCI. 8, 8 (2014) (Delphi Method is an iterative process for developing 
consensus). 
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I. GROWING NEED FOR FUTURE-ORIENTED PROACTIVE LEGAL 

STRATEGY 
 

A. Challenges in the Business Environment 
 

The legal environment of business will present organizations with a 
diverse array of complex challenges for organizations over the next few 
years. Data protection and cybersecurity matters exemplify two major 
concerns affecting business litigation, risk management, and compliance.10 
Hackers and data thieves have targeted corporations, non-profit institutions, 
and governmental entities alike, including Target, Apple, the Internal 
Revenue Service, and several colleges and universities.11 Organizations that 
fail to adequately guard against cyber-attacks will face stricter penalties 
under a growing system of state and federal regulations.12 Legal safeguards, 
especially in the area of intellectual property, will become increasingly vital 
to the generation of organizational value.13 As a result of the potential harm 
to innovation and global trade stemming from cybercrime, corporate 
executives, legal counsel, and technology experts will need to work 
collaboratively on developing proactive approaches to risk management.14 
Alongside cybersecurity concerns, recent trends in the area of consumer 
protection further emphasize the need for proactivity in legal strategy. 
Consumer class action lawsuits including allegations of deceptive and 
predatory sales practices are on the rise.15 The rising intensity of class action 
lawsuits has helped fuel the practice of entrepreneurial litigation, referring to 
efforts by law firms to effectively function as entrepreneurs through 
financing, directing, supervising, and resolving massive class action 

                                                   
10 DLA Piper, supra note 1. 
11 David Groshoff, Moore's Law Versus “Man's” law? How Cybersecurity and Cyber Terror 
Government Policies May Help or Hurt Entrepreneurial Startups, 19 CHAP. L. REV. 373 
(2016). 
12 Scott J. Shackelford, Business and Cyber Peace: We Need You!, 59 BUS. HORIZONS 539 
(2016). 
13 Elena Holodny, The 'Fourth Industrial Revolution' Will be Great for Lawyers, BUS. INSIDER 
(Mar. 3, 2016), http://www.businessinsider.com/fourth-industrial-revolution-great-for-
lawyers-2016-3. 
14 Net Losses: Estimating the Global Cost of Cybercrime, MCAFEE (June 2014), https://csis-
prod.s3.amazonaws. 
com/s3fs-
public/legacy_files/files/attachments/140609_rp_economic_impact_cybercrime_report.pdf; 
Shackelford, supra note 12; GREGORY J. TOUHILL & JOSEPH C. TOUHILL, CYBERSECURITY FOR 

EXECUTIVES: A PRACTICAL GUIDE (2014). 
15 Perry Cooper, Don’t Discount Deceptive Pricing Class Actions (August 2017), 
https://www.bna.com/dont-discount-deceptive-n73014463595/ 
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lawsuits.16 The spread of entrepreneurial litigation from the United States to 
Japan and Europe will present new challenges for organizations transacting 
business in a global business environment.17 Product liability and fraud 
lawsuits filed against Samsung in Korea and Volkswagen in Germany, 
respectively, echo the growing practice of entrepreneurial litigation 
globally.18 Beyond the provinces of cybersecurity and consumer protection, 
organizations continue to see increases in the number of claims filed against 
them by their own employees. The percentage of claims filed with the U.S. 
Equal Employment Opportunity Commission (EEOC) alleging unlawful 
retaliation against employees reached an all-time high in 2015.19 If 
organizations are to achieve competitive advantage in the face of an 
increasingly complex and uncertain business environment, a need exists to 
revisit traditional viewpoints toward the value of legal strategy and the 
connection between legal strategy and business strategy. 

 
B. Connecting Legal Strategy and Business Strategy 

 
The connection between legal strategy and business strategy represents 

a growing subject area within the fields of legal and management 
scholarship. Organizations have traditionally viewed the legal system as a 
means to set the public policy limitations that society should impose upon the 
business sector.20 Legal strategists have customarily emphasized risk 
management and litigation strategy, while discounting the connection 
between business and law.21 In a similar fashion, management scholars 
seldom fused legal analysis with discussions of the critical success factors 
driving business strategies.22 This dual lack of consideration largely 
prevented researchers from recognizing the methods through which in-house 
legal departments could support organizational competitive advantage.23 

                                                   
16 Coffee, supra note 1. 
17 Id. 
18 William Boston, Institutional Investors Sue Volkswagen over Fall in Share Price, WALL ST. 
J. (Mar. 15, 2016), https://www.wsj.com/articles/institutional-investors-sue-volkswagen-over-
fall-in-share-price-1458038261; Agamoni Ghosh, Samsung Braces for Lawsuits by Users of 
Galaxy Note 7 over Battery Fires and Handling of Recall (Oct. 19, 2016), 
http://www.ibtimes.co.uk/samsung-braces-lawsuits-by-users-galaxy-note-7-over-battery-fires-
handling-recall-1587094. 
19 Adam Foose, EEOC Says Retaliation Claims Continue to Rise, NAVEX GLOBAL (Mar. 3, 
2016), http://www.navexglobal.com/blog/ eeoc-says-retaliation-claims-continue-rise. 
20 Bagley, supra note 6. 
21 George J. Siedel & Helena Haapio, Using Proactive Law for Competitive Advantage, AM. 
BUS. L. J. 641 (2010). 
22 Robert C. Bird, The Many Futures of Legal Strategy, 47 AM. BUS. L. J. 575, 581 (2010). 
23 Bird & Orozco, supra note 6, at 81; David Orozco, Legal Knowledge as an Intellectual 
Property Management Resource, 47 AM. BUS. L. J. 687, 688 (2010). 
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Despite these traditional perspectives, however, modern business 
challenges have catalyzed the need for change. Six forces have catapulted 
legal considerations to the frontline of strategic concerns: regulation, 
litigation, entrepreneurship, globalization, compliance, and technology.24 
Due to growing hypercompetition in the business environment, legal strategy 
will need to occupy a much larger role in organizational efforts to develop 
competitive advantage.25 An organization that recognizes and responds to the 
systemic, substantive, and enforcement flexibilities intrinsic to every legal 
system will stand in a better position to cultivate competitive advantage.26 
Law affects all forces that define enterprise attractiveness to customers 
(supplier power, buyer power, threat of rivals, substitute availability, threat 
of new entrants) as well as all activities in the value chain (sales, warranties, 
manufacturing, distribution, design, etc.).27 Proactive law denotes a growing 
area of scholarship focused on changing traditional perspectives toward law 
and paving new ground in connecting legal strategy and business strategy. 

 
C. Proactivity in Legal Strategy 

 
A unique set of future-oriented operating principles, characteristics, and 

applications drive the practice of proactive law. Proactive law centers on the 
use of law as an empowering mechanism to cultivate value, foster 
relationships, and manage future risk, as opposed to the traditional 
perspective that consigned law as a costly encumbrance to organizational 
growth.28 The principles of proactive law encompass (a) practices, skills, and 
knowledge that support identifying future legal problems in time to take 
preventive action; and (b) the identification of business opportunities in time 
to exploit conceivable benefits.29 Proactive law consists of the following 
elements: (a) supporting compliance with applicable legal rules and 
regulations; (b) minimizing the risks, problems, and losses associated with 
non-compliance; (c) eliminating the chief causes of compliance failures; (d) 
lawyers serving as strategic advisors; (e) assisting in the attainment of mutual 

                                                   
24 George J. Siedel, Six Forces and the Legal Environment of Business: The Relative Value of 
Business Law among Business School Core Courses, 37 AM. BUS. L. J. 717, 732-33 (2000). 
25 David Orozco, Strategic Legal Bullying, 13 N.Y.U. J. L. & BUS. 137 (2016). 
26 Justin W. Evans & Anthony L. Gabel, Legal Competitive Advantage and Legal 
Entrepreneurship: A Preliminary International Framework, 39 N. C. J. INT’L L. & COMM. 
REG. 334, 335 (2014). 
27 CONSTANCE E. BAGLEY, MANAGERS AND THE LEGAL ENVIRONMENT: STRATEGIES FOR THE 

21ST CENTURY (2015). 
28 Gerlinde Berger-Walliser, supra note 5; Welcome to the Website of the Nordic School of 
Proactive Law, NORDIC SCHOOL OF PROACTIVE LAW, 
http://www.juridicum.su.se/proactivelaw/main/ (last visited Jan 20, 2019). 
29 Id. 
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goals and objectives; (f) maximizing the positive benefits and outcomes of 
upcoming business opportunities; (g) driving impending business success 
factors, and (h) promoting the involvement of lawyers in cross-professional 
collaborative teams. A principal tenet of proactive law centers on the 
cultivation of inter-professional collaboration between managers, lawyers, 
and other subject matter experts.30 

Though proactive law originated in Scandinavia during the late 1990s as 
a movement to enhance business contracting processes,31 the proactive law 
movement is not localized to Europe. In the United States, legal researchers 
have used proactive law principles to support in-house legal departments in 
transitioning from reactive postures to proactive postures.32 Reactive legal 
departments often function in firefighter mode by reacting to critical events 
only as they arise, thereby reducing their capacity to establish priorities 
effectively and identify future business risks systematically.33 Proactive legal 
departments, by contrast, emphasize the promotion of the behaviors and 
procedures necessary for more expedient responses to emerging issues.34 The 
reduced emphasis on firefighter mode inherent in the proactive approach 
provides in-house legal departments with added time to develop law-based 
solutions for achieving strategic objectives.35 Proactive law moves beyond 
the mere consideration of preventing legal problems to the future-oriented 
integration of future-oriented, proactive law principles into guiding policies 
and action plans that support the company’s competitive strategy.36 In recent 
years scholars have applied proactive law to a range of emerging issues and 
events affecting the business environment. The forward-thinking application 
of proactive law to a variety of disciplines, including marketing, risk 
management, contract economics, tax law, and outsourcing, reflects the 
movement’s interdisciplinary nature.37 

 
II. PROACTIVE LAW AND COMPETITIVE ADVANTAGE 

 
Legal scholars have developed a variety of conceptual frameworks for 

generating organizational value through the integration of future-oriented, 
proactive law principles into guiding policies and action plans that support 

                                                   
30 Gerlinde Berger-Walliser & Paul Shrivastava, Beyond Compliance: Sustainable 
Development, Business, and Proactive Law, 46 GEO. J. INT’L. L. 418, 434 (2015). 
31 Id. 
32 Susie Lees et al., Stop Putting out Fires and Start Working Proactively with your Client, 31 
ACC DOCKET 73, 77 (2013). 
33 Id. 
34 Id. 
35 Id. 
36 Siedel & Haapio, supra note 21. 
37 Berger-Walliser & Shrivastava, supra note 30. 
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the company’s competitive strategy. Although each framework encompasses 
a unique approach toward promoting the importance of law to overall 
strategy, available research on the collective frameworks highlights two 
significant gaps within the existing literature. First, researchers have 
provided minimal guidance on concrete action steps for incorporating the 
proactive law principles into organizational procedures and practices. 
Second, researchers have largely failed to address the resulting 
organizational conflict that will stem from the increased involvement of in-
house counsel in company business processes. 

 
A. Existing Frameworks 

 
 Manager’s Legal Plan (MLP). The MLP encompasses four steps: 

(1) understanding the legal dimensions of business and learning how 
to work alongside legal professionals; (2) recognizing ways to deal 
with legal problems by handling their costs and learning from the 
challenges they create; (3) developing business solutions to prevent 
legal problems from occurring again in the future; and (4) reframing 
legal problems as business opportunities to develop new options for 
value creation.38 A goal of the MLP is to support the transformation 
of managerial viewpoints away from reactive perceptions of law and 
legal strategy toward proactive perceptions.39 

 Five Pathways of Legal Strategy. Outlines a continuum of 
strategic affect that organizations can employ to identify value-
creating opportunities from the law: (a) avoidance; (b) compliance; 
(c) prevention; (d) value, and (e) transformation.40 Whereas the first 
3 pathways center on legal risk management, the final two pathways 
emphasize the generation of future-oriented business 
opportunities.41 

 Systems Approach to Law, Business, and Society. Graphically 
illustrates the relationship between top management teams (TMTs), 
law, the value chain, internal resources, and the competitive 
environment. The framework supports connecting legal issues with 
mental models that drive the pursuit of competitive advantage.42 The 
framework enables researchers to evaluate the degree of fit between 
a company’s legal, corporate social responsibility, and political 

                                                   
38 Siedel & Haapio, supra note 6. 
39 Id. 
40 Bird & Orozco, supra note 6. 
41 Id. 
42 Bagley, supra note 6. 
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routines against its value chain, resources, and competitive 
environment.43 

 Legal Astuteness. Places a heavy focus on proactive attitudes 
toward legal regulation by emphasizing the importance of law to 
organizational strategy. Four central components comprise legal 
astuteness: (a) value-laden attitudes toward the value of law to 
business success; (b) proactive attitudes toward legal regulation; (c) 
informed judgment in managing legal issues that affect the business, 
and (d) the use of suitable legal tools in conjunction with context-
specific legal knowledge.44 Legal astuteness supports organizational 
efforts to realize a competitive advantage through enhancing 
innovation in response to shifting market, institutional, and 
technological conditions.45 

 Concept-Sensitive Managerial Analysis. Concept-sensitive 
managerial analysis depends on managerial prudence to recognize 
circumstances where law and other factors may hinder managerial 
flexibility in decision-making.46 The framework enables managers 
to grasp the effect of legal regulations on business decisions 
through: (a) applying business concepts to legal regulations to detect 
conditions that will promote business opportunities; (b) identifying 
environmental conditions that will not afford flexibility to exploit 
business opportunities; and (c) applying a legal-analytical 
methodology in the decision-making process to ensure compliance 
with legal requirements.47 

 
B. Challenges to Framework Implementation 

 
The five pathways of legal strategy, MLP, legal astuteness and other 

frameworks referenced above highlight overall approaches for the generation 
of organizational value through the integration of future-oriented, proactive 
law principles into guiding policies and action plans that support the 
company’s competitive strategy. Available research on these frameworks, 
however, highlights two significant gaps within the existing literature. First, 
researchers have provided minimal guidance on concrete action steps for 

                                                   
43 Id. 
44 Id. 
45 Id. 
46 James E. Holloway, Concept-Sensitive Managerial Analysis with Law: Applying a Business 
Concept to a Legal Rule to Identify the Domain of Business Situations, 6 WM. & MARY BUS. 
L. REV. 137 (2015). 
47 Id. 
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incorporating the proactive law principles into organizational procedures and 
practices. The facilitation of such incorporation will require greater 
participation by in-house counsel in business processes. As suggested by 
Peterson, involving in-house counsel to a greater degree in company business 
processes will improve the integration of legal considerations with company 
business processes.48 

The increased involvement of in-house counsel in company business 
processes underscores a second gap within the literature, an absence of 
substantive discussion on methods for managing the resulting organizational 
conflict.49 The existing frameworks do not suitably address the organizational 
conflict that will arise from involving legal counsel to a greater degree in 
company business processes. Interpersonal conflict between lawyers and 
other members of the organization is largely driven by differences in 
behavior and decision-making.50 The divergences in decision-making, 
behavior, and perspective between lawyers and managerial employees, in 
turn, leads to anxiety over attorneys’ authority over decisions affecting the 
employer-employee relationship,51 perceptions that in-house counsel are not 
team players,52 and beliefs that law is an impairment to organizational 
growth.53 In situations where conflict originates from personality conflicts 
between employees, or from dissimilarities among employees’ work habits, 

                                                   
48 Peterson, supra note 7. 
49 Afzalur M. Rahim, Toward a Theory of Managing Organizational Conflict, 13(3) INT’L J. 
CONFLICT MGMT. 206, 207 (2002) (Organizational conflict, often manifested in disagreement, 
occurs in instances where individuals do not share the skills, attitudes, values, and goals that 
direct another’s behavior). 
50 Ben W. Lewis et al., Difference in Degrees: CEO Characteristics and Firm Environmental 
Disclosure, 35 STRATEGIC MGMT. J. 712 (2014) (individuals with a legal background can 
display patterns of behavior and decision-making markedly different from individuals without 
a legal background); Evans & Gabel, supra note 26, at 335; John O. McGinnis & Russell G. 
Pearce, The Great Disruption: How Machine Intelligence will Transform the Role of Lawyers 
in the Delivery of Legal Services, 82 FORDHAM L. REV. 3041, 3053 (2014) (tendencies toward 
risk aversion often characterize members of the legal profession but not managers and 
executives); Stephen Betts & William Healy, Having a Ball Catching on to Teamwork: An 
Experiential Learning Approach to Teaching the Phases of Group Development, 19 ACAD. 
EDUC. LEADERSHIP J. 1, 1 (2015) (emphasis placed on teamwork in business education); 
Nancy J. Knauer, Learning Communities: A New Model for Legal Education, 7 ELON L. REV. 
193 (2015) (legal education has traditionally placed more emphasis on competition, individual 
accomplishment, and self-sufficiency). 
51 Lovett, supra note 5, at 131. 
52 Chuck Barry & Kristin Kunz, In-House Counsel should Implement Servant Leadership to 
Help Clients make Values-Based Decisions, 37 HAMLINE L. REV. 501, 519 (2014); Robert L. 
Nelson & Laura B. Nielsen, Cops, Counsel, and Entrepreneurs: Constructing the Role of 
Inside Counsel in Large Corporations, 34 L. & SOC. REV. 457, 468 (2000). 
53 Siedel & Haapio, supra note 21. 
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the failure to attend to such conflict can lead to serious destructive 
consequences.54 

To address these two gaps in the literature, a need exists for the 
development of techniques for integrating future-oriented, proactive law 
principles into guiding policies and action plans in ways that minimize the 
potential for organizational conflict between in-house counsel and other 
members of the organization. Incorporating Delphi consensus building into 
organizational CMT long-term strategic planning processes will enable 
organizations to embrace a future-oriented, proactive law perspective while 
reducing the associated challenges posed by organizational conflict. 

 
III. CRISIS MANAGEMENT 

 
A. Organizational Crisis Management 

 
No business sector, industry, or organization is immune to crisis. As 

noted by Waterman and Yannett, organizational crises . . . “may be sparked 
by all manner of developments—from a New York Times article about 
bribery allegations that were improperly investigated, to a massive recall of a 
best-selling product linked to consumer deaths, to reporting by nonprofit 
researchers to a federal agency regarding deceptive conduct.”55 For the 
purposes of this article, organizational crisis is defined as any event that 
“invites negative stakeholder reaction and thereby has the potential to 
threaten the financial wellbeing, reputation, or survival” of a company.56 
Alongside the definition of organizational crisis, crisis management aims at 
preventing or lessening threats to the organization including those of public 
safety, financial loss, and reputation loss.57 In this section I will discuss the 
role of CMTs in the crisis management process, as well as the challenges to 
CMT effectiveness posed by organizational conflict. 

 
1. Crisis Management Teams 

 
An early step in response to an organizational crisis is the assembly of a 

CMT comprised of individuals with relevant, on-point knowledge, 

                                                   
54 Geoffrey VanderPal & Victor Ko, An Overview of Global Leadership: Ethics, Values, 
Cultural Diversity and Conflicts, 11(3) J. LEADERSHIP, ACCOUNTABILITY & ETHICS 166 (2014). 
55 Robert Waterman & Bruce E. Yannett, Crisis Management, SUCCESSFUL PARTNERING 

BETWEEN INSIDE AND OUTSIDE COUNSEL (2018). 
56 Erika H. James & Lynn P. Wooten, Leadership as (Un)usual: How to Display Competence 
In Times of Crisis, 34(2) ORG. DYNAMICS 141, 142 (2005). 
57 Timothy Coombs, Crisis Management and Communications, INST. FOR PUB. REL. (Sept. 23, 
2014), https://instituteforpr.org/crisis-management-communications/. 
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experience, and familiarity with the crisis. While the exact CMT team-
member composition will hinge on the particular facts and circumstances 
surrounding the organizational crisis, crisis management teams routinely 
include:58 

 
 Managers and executives. Managers and company executives can 

provide relevant institutional knowledge and subject matter 
expertise pertaining to the product or service to which the crisis 
relates. 

 Directors. Federal and state laws require the involvement of 
company directors in the risk management process. 

 Outside counsel. Outside counsel often provide advice to 
management as well as render assistance in fact-finding 
investigations. 

 Outside consultants. Outside consultants may offer additional 
resources and subject matter expertise to the CMT. 

 External public relations (PR) personnel. PR firms may provide 
assistance to the CMT in ensuring the dissemination of a consistent 
message in response to the crisis across all outlets. 

 In-house counsel. In-house counsel bring legal knowledge, 
litigation/regulatory experience, business acumen, and an 
understanding of how the organization operates to the CMT. 

 
Although every organizational crisis is different, CMT members 

routinely face a diverse array of questions and issues, including:59 
 
 What level of factual investigation is most appropriate in light of 

possible disruptions to daily business operations? 

 What information should be conveyed to organizational employees 
to address potential drops in morale that may derive from suspicions 
toward the investigation process? 

 What strategy is best suited to communicating with government 
regulators and investigative agencies? 

 How to determine which information to distribute internally and 
which information to keep confidential? 

                                                   
58 Waterman & Yannett, supra note 55. 
59 Id. 
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 How to determine when (and how) to self-report misconduct to 
regulators and investigating agencies? 

 What strategy to pursue in settlement negotiations? 

 What measures are necessary to prevent similar crises from 
occurring in the future? 

 
2. Diversity and Conflict in CMT’s 

 
In light of the expected pressures placed on CMT’s by the potential far-

reaching negative consequences stemming from the organizational crisis, the 
complexity and numerosity of the decisions involved in planning and 
executing a response, and the diverse composition of the CMT, conflict 
within the team is inevitable. The analysis, formulation, and implementation 
of any strategic initiative can lead to conflict due as a result of drawing 
together individuals with different backgrounds, skills, and perspectives.60 In 
the context of CMT’s, individual team members may view the organizational 
crisis from discrete perspectives stemming from their respective roles within 
the organization. The perspective of a product design engineer may differ 
considerably from the perspective of an outside consultant or member of the 
in-house legal team. To complicate matters further, however, perspectives 
toward the crisis may diverge further, even among members from the same 
organizational department, due to differences in education and training, 
experience, personal pressures, or career goals/aspirations. For example, 
significant variations may drive the perspectives of in-house counsel on the 
CMT. Dinovitzer et al. described the profiles for 4 types of in-house 
counsel:61 

 
 Lawyers’ lawyer. Places priority on legal knowledge in decision-

making. Business considerations are secondary to legal 
considerations. 

 Team lawyer. Places principal weight on legal considerations in 
decision-making but gives greater consideration to personal 
experience. 

 Lone ranger. Places principal weight on personal experience in 
decision-making. 

                                                   
60 Adam D. Galinsky et al., Maximizing the Gains and Minimizing the Pains of Diversity: A 
Policy Perspective, 10(6) PERSP. ON PSYCHOL. SCI., 742 (2015). 
61 Ronit Dinovitzer et al., Corporate Lawyers and their Clients: Walking the Line between 
Law and Business, 21 INT’L J. L. PROF. 3, 7 (2014). 
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 Team player. Places greater weight on experience over legal 
knowledge while signifying an appreciation of collective needs. 

 
Notwithstanding the potential challenges facing the CMT, involvement 

by in-house counsel on a CMT is a strategic necessity. Groups comprised of 
diverse members routinely generate more innovative, improved decisions 
over non-diverse groups, due to an enhanced capacity to perceive problems 
from different a variety of perspectives.62 The responsibilities of in-house 
counsel extend beyond managing litigation and maintaining responsible 
corporate practices to also encompass strategic planning and crisis 
management responsibilities.63 To acclimatize to an evolving business 
landscape, in-house counsel commonly bring a diverse array of non-legal 
skills to the strategic planning table, including a developed understanding of 
project management, human resources, budgeting, information technology, 
sales, and marketing.64 According to a survey by the Association of 
Corporate Counsel (2014), 76% chief legal officers have played an 
increasing role in corporate strategy development in recent years. 

Given the potential for organizational conflict stemming from in-house 
counsel’s participation on the CMT, identifying a means through which the 
team came harness the benefits of members’ diversity and come to a 
collective decision while minimizing the potential drawbacks of that same 
diversity represents a critical consideration. As discussed more fully in the 
next section, the Delphi Method presents an effective means for CMT’s to 
minimize conflict while generating consensus. Consensus is critical in the 
crisis management context as it facilitates shared commitment and positively 
influences the speed of decision-making.65 

                                                   
62 Galinsky et al., supra note 60; Kathy Rao & Carol A. Tilt, Board Composition and 
Corporate Social Responsibility: The Role of Diversity, Gender, Strategy and Decision 
Making, 138(2) J. BUS. ETHICS 327 (2016). 
63 Constance E. Bagley & Mark Roellig, The Transformation of General Counsel: Setting the 
Strategic Legal Agenda (Jan. 8, 2013), 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2201246; Charles Ham & Kevin 
Koharki, The Association between Corporate General Counsel and Firm Credit Risk, 61 J. 
ACCT. & ECON. 274, 274 (2016); Alan D. Jagolinzer et al., Corporate Governance and the 
Information Content of Insider Trades, 49 J. ACCT. RES. 1249 (2011).  
64 Skills for the 21st Century General Counsel, ASS’N OF CORP. COUNS. (Dec. 9, 2013), 
http://www.acc.com/legalresources/resource.cfm?show=1356049; ACC Chief Legal Officers 
2014 Survey, ASS’N OF CORP. COUNS. (Jan. 29, 2014), 
http://www.acc.com/aboutacc/newsroom/upload/ACC-CLO-2014-Survey-exec_summ-
012814.pdf; ACC Chief Legal Officer (CLO) 2015 Survey, ASS’N OF CORP. COUNS. (Jan. 29, 
2015), http://www.acc.com/legalresources/resource.cfm?show=1389463. 
65 Ian A. Combe & David J. Carrington, Leaders’ Sensemaking under Crises: Emerging 
Cognitive Consensus over Time within Management Teams, 26 LEADERSHIP Q. 307, 309 
(2015). 
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IV. GENERATING CONSENSUS THROUGH THE DELPHI METHOD 
 

A. Overview of the Delphi Method 
 

The Delphi Method was pioneered by the RAND Corporation in the 
1950s as a means to generate forecasts in connection with military 
technological innovation.66 Delphi is an iterative process for developing a 
future-oriented consensus among a panel of experts with respect to a problem 
or issue through the distribution of questionnaires and feedback.67 The 
Delphi approach is particularly suited to building consensus in scenarios 
where prior research on an issue is absent or incomplete.68 Delphi takes place 
through a series of iterations (rounds), beginning ordinarily with the 
distribution of broad, open-ended questions in the first round and concluding 
with the development of consensus in the final round. Benefits of the Delphi 
approach include the reduction of squandered time in group decision-making, 
and the assembly of diverse experts from isolated geographic locations.69 
Researchers have applied the Delphi design to problems in varied fields, 
including medicine, government, social and environmental studies, and 
industrial/business research. 

The strengths of the Delphi design originate from four principal 
characteristics: (a) participant selection is grounded on predefined 
qualifications; (b) participants communicate solely with a facilitator; (c) 
information is gathered and redistributed to participants by the facilitator 
through a series of rounds, and (d) the responses of individual participants 
are combined by facilitator into a collective group response. Rigor is a 
central driving force in the Delphi Method, wherein researchers may use 
rating scales to evaluate proposed solutions generated in response to the 
problem along four key dimensions: desirability, feasibility, importance, and 
confidence.70 See Appendix A for more information on each dimension. By 
subjecting every proposed solution to scrutiny using these four separate 
lenses, participants are able to collectively consider any response to the 
problem in a holistic manner. 

The Delphi Method is unique in that it affords a substantial degree of 
flexibility in terms of execution. It provides an efficient, cost-effective means 

                                                   
66 HAROLD A. LINSTONE & MURRAY TUROFF, THE DELPHI METHOD: TECHNIQUES AND 

APPLICATIONS (1975). 
67 Nibedita Mukherjee et al., The Delphi Technique in Ecology and Biological Conservation: 
Applications and Guidelines, 6 METHODS IN ECOLOGY AND EVOLUTION 1097, 1098 (2015). 
68 Ali R. Afshari, Selection of Construction Project Manager by Using Delphi and Fuzzy 
Linguistic Decision Making, 28 J. INTELLIGENT & FUZZY SYS. 2827, 2827 (2015). 
69 Habibi et al., supra note 9; Linstone & Turoff, supra note 66. 
70 Linstone & Turoff, supra note 66. 
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to develop a consensus from a panel of experts on a chosen topic or issue. As 
discussed below, researchers may modify the participant selection criteria, 
panel size, duration and other elements of a Delphi analysis according to 
their respective resources, time requirements, and objectives. 

 
B. Reducing Conflict through Delphi 

 
A central benefit and strength of the Delphi Method is that focuses on 

the mitigation of social pressures and biases stemming from face-to-face 
meetings. Approaches for achieving group consensus, such as the nominal 
group technique and Japanese consensus-building model, routinely involve 
face-to-face communication.71 Face-to-face communication may lead 
participants to modify their answers in response to social pressures pushing 
conformance toward a particular position or course of action.72 The desire for 
consensus among group members, commonly referred to as groupthink, may 
lead to the erosion of critical thinking and the disregard of dissenting 
opinions.73 Groups that include individuals with overly aggressive, 
uncompromising, charismatic, or inspiring personalities risk producing 
decisions that unduly reflect other members’ desires to appease or gratify 
such personalities. Groups that include individuals whose presence is viewed 
with mistrust, hostility, or condescension by other group members risk 
producing decisions that may ignore critical viewpoints and considerations. 

The Delphi Method, by contrast, does not require face-to-face 
interaction between participants. Participants instead communicate with a 
facilitator who gathers responses from participants, redistributes those 
responses through a series of iterations, and combines the final results into a 
collective group response. By restricting knowledge of who proposes an idea 
to a single facilitator, the Delphi Method helps to reduce the possibility that 
the proposer of an idea, rather than the substance of the idea itself, will be the 
central focus of any evaluation. Incorporating Delphi consensus building into 
the crisis management context will help reduce hindrances to group-decision 
making posed by organizational conflict between in-house counsel and other 

                                                   
71 Thomas Foth et al., The Use of Delphi and Nominal Group Technique in Nursing 
Education: A Review, 60 INT’L J. NURSING STUD., 112 (2016) (nominal group technique 
(NGT) involves the sharing of individual ideas in a ‘round-robin’ format, followed by a group 
discussion and voting on each idea); Ik Muo & B. E. A. Oghojafor, Ohazurume: The 
Philosophy and Practice of Decision Making and Consensus Building among the Ndigbo of 
Nigeria, 1 AM. J. BUS & MGMT. 154 (2012) (Japanese consensus-building model encompasses 
drawing out dissenting opinions, focusing on alternatives rather than a single solution, and 
incorporating implementation considerations into the decision-making process). 
72 Richard Skinner et al., The Delphi Method Research Strategy in Studies of Information 
Systems, 37 COMM. OF THE ASSOC. INFO. SYS. 31, 34 (2015). 
73 IRVING L. JANIS, VICTIMS OF GROUPTHINK (1972). 
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members of the CMT. The next section will encompass a discussion on 
applying the Delphi Method to build consensus in CMT decision-making. 

 
V. APPLYING DELPHI TO BUILD CONSENSUS IN CMT 

DECISION-MAKING 
 

This section encompasses an overview of applying the Delphi method to 
CMT decision- making in the context of an organizational crisis. Part A will 
include a general discussion of how to set up and administer a Delphi 
analysis. To provide better explanation and guidance to readers, part A will 
also include periodic references to a sample Delphi analysis contained in 
Appendix B. References to the sample Delphi analysis are for illustrative 
purposes only. Part B will comprise a discussion of the short-term and long-
term benefits of applying the Delphi Method in the CM context. 

 
A. Conducting the Delphi Analysis 

 
1. Forming the Delphi Panel 

 
Delphi affords extensive flexibility regarding panel composition. 

Depending on the needs, preferences, and resources of the CMT, the Delphi 
panel could range from less than 10 participants to a panel of more than 80 
participants.74 As the Delphi involves the identification of individuals who 
possess particular knowledge on a topic rather, it is not necessary to select 
participants using a representative random sample.75 Online tools, such as 
SurveyMonkey, SurveyMonkey provide an efficient means to administer 
questionnaires electronically and collate the resulting data. In terms of panel 
composition, the CMT may opt to include only members of the CMT in the 
Delphi analysis. As CMTs routinely include managers, executives, directors, 
outside counsel, outside consultants, representatives from external public 
relations firms, and in-house counsel, in certain cases it may be unnecessary 
to include additional individuals on the panel beyond members of the CMT. 
Including select individuals on the panel who are not members of the CMT, 
however, may better facilitate the incorporation of additional perspectives or 
recommendations that are unclouded by the pressures facing the CMT. The 
CMT could apply a range of selection criteria to assess the suitability of non-

                                                   
74 Che K. Che Ibrahim et al., Development of a Conceptual Team Integration Performance 
Index for Alliance Projects, 31 CONSTRUCTION MGMT. & ECON. 1128 (2013). 
75 Shane R. Brady, Utilizing and Adapting the Delphi Method for Use in Qualitative Research, 
14 INT’L J. QUALITATIVE METHODS 1, 2 (2015) (Delphi researchers are not focused on 
developing a generalizable sample); Habibi et al., supra note 9 (size of the expert panel in a 
Delphi study might fluctuate depending on available resources and the chosen topic).  
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CMT member for inclusion on the panel, including years of work experience, 
education, project involvement, professional qualifications, and position 
within the company. Including employees from a broader spectrum of 
departments and levels within the organization may provide greater insights 
on the feasibility (addressed in the next sub-section on instrumentation) of 
implementing any proposed solutions across the organization. 

 
2. Collecting and Analyzing the Data 

 
The Delphi Method will provide the CMT with a streamlined, efficient 

means of collecting the necessary data for analysis. In comparison to other 
forms of data collection, such as extensive document collection and review 
or lengthy on-site observations, the CMT may collect the Delphi data entirely 
from questionnaires.76 As noted above, SurveyMonkey provides an efficient 
means to administer questionnaires electronically and collate the resulting 
data. In collecting and analyzing Delphi data, CMT’s will need to make a 
variety of decisions: 

 
Step 1 - Assigning a study facilitator. The CMT must appoint a 

facilitator to oversee the Delphi analysis. The task of the facilitator is to 
gather responses from the panelists, redistributes those responses to the panel 
through the agreed upon number of questionnaires, and combines the final 
results into a collective group response for final distribution to the panel.77 

Step 2 - Establishing the measure of consensus. As the central role of 
the Delphi is to generate consensus, the CMT must also decide how the 
facilitator will evaluate consensus. Although a variety of measures for 
evaluating consensus exist, percentage agreement represents an easily 
understood, most commonly applied method for determining consensus. 
While the level of percentage agreement can range from 51% to over 80%, it 
is advisable to adopt a percentage agreement of 70% or higher to maintain 
rigor. Setting the level of consensus at 70% will set a relatively high bar 
indicating that a substantial majority of the panelists lean toward consensus. 

Step 3 - Formatting the questionnaires. The overall composition of 
the questionnaires will depend on the length of time the CMT wishes to 
allocate to the consensus building process. 

                                                   
76 Brady, supra note 75 (Questionnaires comprise the customary data collection tools in 
Delphi studies). 
77 To preserve the confidentiality of panelist responses, the facilitator cannot be a member of 
CMT. By restricting knowledge of who proposes an idea to a single facilitator, the Delphi 
Method helps to reduce the possibility that the proposer of an idea, rather than the substance of 
the idea itself, will be the central focus of any evaluation. 
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Initial questionnaire (first round). The initial questionnaire should 
contain no more than 5-6 broad, open-ended questions relative to solving the 
organizational crisis at issue. The CMT may align the questions in the initial 
questionnaire to coincide with a short-term or long-term orientation. For 
instance, possible questions for the initial questionnaire geared toward 
addressing the crisis in the short-term might include: 

 
 What are the most important elements of an overall strategy in 

response to the crisis? 

 What are the least important elements of an overall strategy in 
response to the crisis? 

 What factors are necessary for the successful implementation of any 
proposed strategy? 

 Is there anything else that you believe is relevant to resolving the 
crisis that you have not yet included in your prior answers? 

 
The CMT may wish to include supporting instructions along with any 

questions, such as asking panelists to provide a minimum number of 
comments in response to each question or asking panelists to respond in 
bullet point format. The goal of the initial questionnaire is to gather as many 
recommendations as possible from the panel. 

The facilitator will use thematic content analysis to generate the second 
round questionnaire based on panelists’ responses to the initial 
questionnaire.78 By assigning a code to each key theme that emerges from the 
first round data, the facilitator will create a synthesized, refined list of key 
themes from the first round data. The facilitator may wish to create a 
spreadsheet in Microsoft Excel to support the data organization and coding 
process. Once the facilitator has narrowed down all first round responses into 
a final, synthesized list, theme statements generated from that list will 
constitute the questions for the second round questionnaire. Appendix B 
contains a sample first round questionnaire. 

Subsequent Questionnaires. The number, content, and format of any 
subsequent questionnaires depend on the needs and preferences of the CMT. 
As CMT members and facilitators alike may be unfamiliar with the Delphi 
Method, a 3-round Delphi analysis is advised for the sake of simplicity and 
efficiency. A 3-round Delphi study will ask the panelists to evaluate each 

                                                   
78 Brady, supra note 75 (Thematic content analysis refers to the process of detecting and 
analyzing patterns across responses to open-ended questions. As thematic content analysis is 
an evolving process, the facilitator may need to adjust the codes and contents of key theme 
categories as he/she receives subsequent responses). 
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proposed solution along four dimensions: desirability, feasibility, 
importance, and confidence.79 Depending on the preferences of the CMT, 
subsequent questionnaires may also include instructions asking panelists to 
explain their reasoning in connection with low ratings, as well as provide 
spaces for optional comments. With each subsequent questionnaire, the goal 
is to continue reducing the list of theme statements, using a pre-determined 
measure of consensus (discussed in the next sub-section), to generate a 
consensus on a final list of recommended solutions for addressing the 
organizational crisis at issue. Appendix B contains sample second round and 
third round questionnaires. Using the samples questionnaires contained in 
Appendix B for guidance, the facilitator could apply the 70% measure of 
consensus in the following fashion: 

 
 Statements passing to third round questionnaire: Any statement 

where the frequency of panelists’ top 2 responses (rating of 4 or 5) 
is 70% or higher on both the desirability and feasibility scales. The 
facilitator will exclude any statement that does not meet both criteria 
from the third round questionnaire. 

 Statements representing final consensus by the panel: Any statement 
where the frequency of panelists’ top 2 responses (rating of 4 or 5) 
is ≥ 70% or higher on both the importance and confidence scales. 
 

A note on timing. Setting the duration of each round (the time allotted to 
complete each questionnaire) will depend on the needs and preferences of the 
CMT. Although the average duration of a Delphi study round is between 2 
and 4 weeks, the CMT may allocate more or less time to each round, bearing 
in mind the tradeoff between expediency and depth of analysis. The CMT 
must also assess the amount of time needed between for development of the 
next questionnaire. 

 
B. Benefits of Applying Delphi in the CM Context 

 
Organizations must consider both short-term and long-term concerns in 

responding to any organizational crisis. While discussions on how to respond 
to the crisis in the short-term may involve decisions related to settlement 
negotiations/alternative dispute resolution, responding to governmental 
inquiries, issuing product recalls, and spearheading public relations/ 
marketing campaigns, such considerations alone may not address the factors 
or conditions that first led to the organizational crisis. A holistic response to 
the organizational crisis also requires decisions related to long-term policies 

                                                   
79 Linstone & Turoff, supra note 66. 
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and action plans for mitigating or preventing the reoccurrence of similar 
crises in the future. Using the Delphi Method in the crisis management 
context will support efforts by the CMT to: (1) reach a consensus on 
appropriate short-term response(s) to the organizational crisis; (2) reach a 
consensus on long-term policies and actions plans to mitigate or prevent the 
reoccurrence of similar crises in the future; and (3) engage in future-oriented, 
proactive strategic planning by reframing present legal crises as future 
business opportunities. To avoid excessive complications to the data 
collection/analysis process, as well as possible confusion to panelists, CMT’s 
should avoid incorporating short-term, long-term, and future-oriented 
questions in a single Delphi analysis, opting instead to conduct three separate 
Delphi analyses in succession. 

 
1. Short-Term Responses 

 
The short-term perspective addresses the question: What immediate 

steps should the organization take in response to the organizational crisis? In 
attempting answer this central question, the CMT will face a variety of 
decisions, including determinations regarding: (a) appropriate level of 
internal/external factual investigation; (b) suitability of conveying specific 
information to employees; (c) processes for communicating with government 
regulators and investigative agencies; (d) suitability of conveying specific 
information to general public; (e) when to self-report misconduct to 
regulators and investigating agencies; and (f) whether to settle or challenge 
claims on a case-by-case basis.80 Such determinations, in turn, involve a 
diverse multitude of factors, considerations, and consequences that have a 
resounding effect across the organization. Even decisions that may appear to 
fall largely under the umbrella of a particular department within an 
organization, such as determinations by in-house counsel whether to settle or 
litigate a case, will affect employees throughout the organization. Use of the 
Delphi Method to support consensus building in CMT decision-making will 
enable members of the CMT to offer ideas without fear of judgment, 
consider as many options as possible, and subject all proposed ideas to 
scrutiny under the four separate dimensions of desirability, feasibility, 
importance, and confidence. 

 
2. Long-Term Policies and Action Plans 

 
Although decisions involving settlement negotiations, responding to 

governmental inquiries, or product recalls may work toward resolving the 
crisis in the short-term, such decisions alone are unlikely to address all of the 
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factors or conditions that led to the organizational crisis in the first place. 
CMTs, in responding to an organizational crisis holistically, must 
contemplate both short-term and long-term considerations. As such, the first 
question addressed by the long-term crisis management perspective is: What 
approaches, policies, and action plans should the organization take to 
mitigate or prevent the reoccurrence of a similar organizational crisis in the 
future? Existing scholarship provides a foundation upon which CMTs can 
build. A noted below, Siedel and Haapio outlined a variety of business 
strategies and solutions for minimizing/preventing legal liability along a 
variety of dimensions that CMTs can adapt to suit the particular needs of 
their organizations.81 

 
Table 1 – Long Term Business Strategies and Solutions 

Crisis Area Business Strategies and Solutions 

Product 
Liability 

 Examine possible product discontinuance 
 Isolate product liability costs in a subsidiary 
 Form product review team to reduce design and marketing 

defects 
Environmental 
Regulation 

 Compliance strategy – conduct environmental audit 
 Environmental Management System (EMS) 
 Isolate liability costs in a subsidiary 

Intellectual 
Property 

 Trademark searches/patent clearance investigations 
 Educate employees to avoid inadvertent infringement or 

loss of trade secret protection 
Employment 
Law 

 Greater use of subcontractors, downsizing, or outsourcing 
 Review hiring practices and increase employee training 

Contracting  Use contracts to prevent causes of problems from arising, 
prevent the causes from doing harm, and limit the damage 
if harm occurs 

 
As with decisions related to addressing an organizational crisis in the 

short-term, long-term policies and actions plans designed to mitigate or 
prevent the reoccurrence of an organizational crisis will extend far beyond 
the confines of the legal department. The challenges facing efforts by the 
CMT to develop action plans for mitigating or preventing the reoccurrence of 
the crisis are exacerbated by a key factor: resistance to organizational chance. 
Any attempt to enact organizational change will face resistance from within 
the organization. Organizational change encompasses alterations to 
organizational goals, values, practices or structures in response to shifting 
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conditions.82 Scholars have regularly applied the concept of organizational 
change to examine adjustments to company culture, organizational structure, 
and overall corporate strategy.83 Most efforts to enact organizational change 
within a company, however, fail due to a variety of anxieties, stresses, and 
tensions that accompany the change process.84 The high failure rate for new 
projects and proposals is routinely derived from employees’ failure to 
support and adopt the necessary behaviors associated with effective 
organizational change.85 In light of such failure rates, organizations often 
adopt a change management strategy to address the challenges connected to 
organizational change. The widely recognized 10 commandments for 
executing change developed by Kanter et al. encompass the following 
phases: (a) analyze organizational change needs; (b) create a common 
direction and shared vision; (c) break from past practices; (d) produce a sense 
of urgency; (e) encourage strong leaders; (f) amass political support; (g) 
construct an implementation plan; (h) create enabling mechanisms; (i) 
involve people, be honest, and communicate, and (j) reinforce and 
institutionalize change.86 Other commonly applied change management 
strategies, such as those developed by Kotter (1996) and Luecke (2003) 
respectively, include similar phases.87 

The Delphi Method supports many phases of the change management 
process. Delphi analysis supports the development of a common direction 
and shared vision through subjecting proposed recommendations to a 
consensus building process, whereby CMT members have the opportunity to 
share their views, provide feedback on the views of others, and reevaluate 
their positions in light of others’ feedback and viewpoints. The future-
oriented focus of the Delph Method supports a break from past practices by 
encouraging a discussion on what the organization will need to be successful 
in the years ahead. The CMT may structure the Delphi questionnaires to 
solicit recommendations for implementation plans to accompany proposed 
long-term changes. Rather than responding to a pre-defined list of 
recommended solutions, the open-ended nature of the initial Delphi 

                                                   
82 WARREN G. BENNIS, ORGANIZATIONAL DEVELOPMENT: ITS NATURE, ORIGINS, AND 
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questionnaire supports the generation of a wider range of possible solutions 
spanning a diverse array of perspectives. Delphi also provides panelists with 
the ability to evaluate any recommended solutions, as well as proposed 
implementation measures, along four dimensions: desirability, feasibility, 
importance (relevance), and confidence (risk). The private nature of 
information exchange in a Delphi analysis, coupled with easy-to-understand 
results and the ability to include participants form throughout the 
organization, combine to support honest, inclusion, and communication in 
the change management process. 

 
3. Future-Oriented, Proactive Strategic Planning 

 
Alongside short-term crisis responses and long-term prevention 

planning, applying the Delphi Method in the crisis management context will 
also support efforts by the CMT to gain a broader perspective on the 
organizational crisis and focus on promoting efforts and actions that will 
enhance future business opportunities.88 Through embracing a future-
oriented, proactive law perspective by reframing organizational crises as 
future business opportunities, CMTs may create new pathways for generating 
value and gaining competitive advantage. As future oriented, long-range 
forecasting is the central application of the Delphi Method, it is uniquely 
suited to supporting CMT efforts to embrace a future-oriented, proactive law 
perspective. 

The challenges presented by numerous areas of the law present an array 
of opportunities for organizations to gain competitive advantage thru 
embracing a future-oriented, proactive law perspective. In the area of product 
liability, for instance, legal strategy is a tool to generate new product ideas 
and value for customers.89 As in any business, successful organizations 
respond to the needs of their customers. Warranty claims, customer 
complaints, and even lawsuits can provide a wealth of information to support 
the continued redesign of an organization’s products or services.90 As 
illustrated by Siedel and Haapio, the legendary “30 minutes or less” 
Domino’s pizza guarantee provides a telling example. The company 
eliminated the guarantee following a wave of criticism and lawsuits 
stemming from accidents caused by delivery drivers. The lawsuits, however, 
led Domino’s to discover why consumers wanted fast delivery in the first 
place, a desire for hot pizza. The realization drove an innovation to better 
provide what consumers wanted, a heated bag to keep pizzas hot up until 
delivery. 

                                                   
88 Adapted from step 4 of the MLP developed by Siedel and Haapio. 
89 Siedel & Haapio, supra note 6. 
90 Id. 
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Conducting a Delphi analysis in the context of an organizational 
involving product liability would support efforts by the CMT to generate a 
consensus in response to the following two questions: What consumer needs 
will arise in the future as a result of the product liability crisis? What 
products or services will fill those need(s)? A Delphi analysis will not only 
support the generation of a wide range of recommendations in response to 
these two questions, but it will also provide the means to rigorously assess 
any recommendations along four key dimensions (desirability, feasibility, 
importance, and confidence) by gathering feedback from a diverse panel of 
individuals from inside (and potentially outside) the organization. After 
generating a list of recommendations through an initial Delphi analysis, the 
CMT could conduct subsequent analyses to identify the necessary elements, 
considerations, and pitfall in connection with implementing those 
recommendations. It is important to note that the product liability crises of 
other organizations may also serve as catalysts for future-oriented forecasting 
by the CMT. 

Environmental regulation presents another opportunity for organizations 
to gain a competitive advantage thru embracing a future-oriented, proactive 
law perspective. Corporations now face growing demands to champion 
environmental causes and disclose the environmental impact of their 
operations.91 The traditional focus of corporate law on maximizing 
shareholder profits afforded little support for organizations wishing to 
cultivate a commitment to environmental progress.92 With the growth of 
social enterprise business entity types in recent years, such as social purpose 
corporations and benefit corporations, there is a growing openness to 
blending societal welfare and financial objectives.93 Organizations that move 

                                                   
91 Bozena Guziana & Peter Dobers, How Sustainability Leaders Communicate Corporate 
Activities of Sustainable Development, 20 CORP. SOC. RESP. & ENVTL. MGMT. 193 (2013); 
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industry should support social causes. Other industries and percentages include the food and 
beverage industry (82%), footwear and apparel industry (77%), health and beauty industry 
(78%), household goods industry (77%), manufacturing industry (81%), retail industry (79%), 
sports and entertainment industry (80%), and telecommunications industry (78%)); L. Metcalf 
& S. Benn, The Corporation is Ailing Social Technology: Creating a ‘Fit for Purpose’ Design 
for Sustainability, 111 J. BUS. ETHICS 195 (2012); Benjamin K. Sovacool, Broken by Design: 
The Corporation as a Failed Technology, 15 SCI. TECH. & SOC. 1 (2010). 
92 See, e.g., Regina Robson, A New Look at Benefit Corporations: Game Theory and Game 
Changer, 52 AM. BUS. L. J. 501 (2015); J. Haskell Murray, Choose Your Own Master: Social 
Enterprise, Certifications, and the Benefit Corporation Statutes, 2 AM. U. BUS. L. REV. 1 
(2012); Einer Elhauge, Sacrificing Corporate Profits in the Public Interest, 80 N.Y.U. L. REV. 
733 (2005); Jill E. Fisch, Measuring Efficiency in Corporate Law: The Role of Shareholder 
Primacy, 31 J. CORP. L. 637 (2006). 
93 Hans Rawhouser et al., Benefit Corporation Legislation and the Emergence of a Social 
Hybrid Category, 57 CALIF. MGMT REV. 13 (2015); Brett H. McDonnell, Committing to Doing 
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away from an approach focused only on compliance with environmental 
regulations to an approach focused on sustainable development stand in a 
position to move ahead of competitors by lowering costs and increasing 
revenue.94 Action steps that organizations may take in support of pursuing a 
commitment to sustainable development include: (a) process redesign – 
redesign processes to emphasize lean manufacturing or waste 
prevention/minimization; (b) product redesign – design more 
environmentally friendly product by considering the product’s entire life and 
how the redesign will create value for customers; and (c) business model 
redesign – redesign business models to better accommodate customer needs 
or create symbiotic relationships with suppliers.95 

Similar to the product liability context, undertaking a Delphi analysis in 
response to an environmental crisis will involve generating a consensus in 
response to two questions. First, what consumer needs will arise in the future 
as a result of the environmental crisis? Second, what products or services will 
fill those need(s)? Delphi analyses, in addition to generating a wide variety of 
process redesign, product redesign, and business model redesign 
recommendations, will also provide the CMT with panelists’ critical 
feedback on the desirability, feasibility, importance, and confidence of each 
recommendation. 

Alongside product liability and environmental regulation, proactive 
contracting also serves as an innovative source of value in an increasingly 
complex global environment. Contracts, traditionally viewed as purely a 
legal issue, now have greater recognition as foundational roadmaps and 
blueprints for business success.96 Quality contracts, developed 
collaboratively by in-house counsel and management, lay the foundation for 
long-term relationships based on loyalty and trust, outline roles and 
responsibilities, reduce misunderstandings, allocate risk, generate and 
safeguard value, and clarify dispute resolution processes.97 Through 
proactive contracting, organizations have a framework for merging quality 
control, project management, relationship management, risk prevention, and 
value creation with everyday business practices.98 

                                                                                                                        
Good and Doing Well: Fiduciary Duty in Benefit Corporations, 20 FORDHAM J. CORP. & FIN. 
L. 19 (2014-15) (shareholders have pressured companies to recognize larger corporate 
responsibilities); Emily Chasan, Social Causes Come Calling, WALL ST. J., Apr. 1, 2014, at B-
8 (noting that year to date fifty-six percent of shareholder proposals related to environmental 
or social issues--an increase of approximately forty percent from the two previous years).  
94 Siedel & Haapio, supra note 6. 
95 Id. 
96 Id.  
97 Id. 
98 Id. 
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Although the main components of the Delphi analysis are the same, 
regardless of whether the organizational crisis derives from product liability, 
environmental regulation, contracts, or another area, inclusion of contracts in 
this discussion serves as a reminder of one important consideration: the CMT 
may use Delphi consensus building to focus on constituencies other than 
consumers, such as suppliers or other strategic partners. In the case of 
proactive contracting, the Delphi analysis may involve generating a 
consensus in response to two questions. First, what will the organization need 
from suppliers or other strategic partners in the future? Second, what 
products, services, or relationships are necessary to fill those needs? 

 
VI. CONCLUSION 

 
Organizations that embrace a future-oriented, proactive law perspective 

will stand in a better position to cultivate value and manage future risk in an 
increasingly complex and uncertain legal environment. Unreceptive 
managerial viewpoints toward the strategic value of law represent a primary 
factor hindering organizational efforts to embrace a future-oriented, proactive 
law perspective. Although greater involvement by in-house counsel in 
company business processes represents a technique for altering such 
unreceptive managerial viewpoints and promoting a future-oriented, 
proactive law perspective, there is an absence of substantive scholarship on 
practical methods for puting the concepts generated by such discussions into 
practice. The purpose of this article was to outline a way to increase the 
involvement of in-house counsel in long-term strategic planning through 
incorporating Delphi consensus building into crisis management team (CMT) 
response processes to organizational crises. Incorporating Delphi consensus 
building into the CMT context will support the increased involvement of in-
house counsel in future-oriented, proactive strategic planning while reducing 
the challenges to CMT decision-making posed by organizational conflict. 
Using the Delphi Method in the crisis management context will support 
efforts by the CMT to: (1) reach a consensus on appropriate short-term 
response(s) to the organizational crisis; (2) reach a consensus on long-term 
policies and actions plans to mitigate or prevent the reoccurrence of similar 
crises in the future; and (3) engage in future-oriented, proactive strategic 
planning by reframing present legal crises as future business opportunities. 
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APPENDIX A 
 

Desirability Scale: 

(1) Highly Undesirable: Will have major negative effect 

(2) Undesirable: Will have a negative effect with little or no positive effect 

(3) Neither Desirable nor Undesirable: Will have equal positive and negative 
effects 

(4) Desirable: Will have a positive effect with minimum negative effects 

(5) Highly Desirable: Will have a positive effect and little or no negative 
effect 

 
Feasibility Scale: 

(1) Definitely Infeasible: Cannot be implemented (unworkable) 

(2) Probably Infeasible: Some indication this cannot be implemented 

(3) May or May Not be Feasible: Contradictory evidence this can be 
implemented 

(4) Probably Feasible: Some indication this can be implemented 

(5) Definitely Feasible: Can be implemented 
 
Importance Scale: 

(1) Most Unimportant: No relevance to the issue 

(2) Unimportant: Insignificantly relevant to the issue 

(3) Moderately Important: May be relevant to the issue 

(4) Important: Relevant to the issue 

(5) Very Important: Most relevant to the issue 
 
Confidence Scale: 

(1) Unreliable: Great risk of being wrong 

(2) Risky: Substantial risk of being wrong 

(3) Not Determinable: Information needed to evaluate risk is unavailable 

(4) Reliable: Some risk of being wrong 

(5) Certain: Low risk of being wrong 
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APPENDIX B99 
 

Sample First Round Questionnaire 
 
For questions 1–5, please provide a minimum of 3–5 recommendations 

in response to each question. Please list your recommendations in bullet 
point format and provide a short description for each recommendation. 

 
1. What will increase managers’ understanding of the legal 

implications of their business decisions? 

2. What will improve workplace collaboration between in-house 
counsel and managers? 

3. What leadership qualities will in-house counsel need to display to 
be viewed as valued participants on management-level teams? 

4. How can in-house counsel demonstrate to managers that the legal 
department adds strategic value to the company? 

5. What initiatives will integrate legal considerations with company 
business processes? 

 
Is there anything else that you believe will help change any unreceptive 

viewpoints that managers may hold toward the strategic value of law within 
the corporate setting that you have not yet included in your answers to 
questions 1 through 5 above? 

 
  

                                                   
99 First, second, and third round questionnaires adapted with permission. 
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Sample Second Round Questionnaire 
 

The second round questionnaire contains theme statements derived from 
the recommendations submitted by study participants in the first round. In 
this round, you will evaluate whether each statement represents a desirable 
and feasible technique that will alter unreceptive managerial viewpoints 
toward the strategic value of law within the corporate setting. Please rate 
each statement as to both desirability and feasibility by entering a 
number in the colored box below each scale. If you apply a rating of 1 or 2 
to a statement on either scale, please provide a brief explanation of your 
reasoning. A comments box also accompanies each statement should you 
wish to provide comments (optional). Please see the definitions below for 
clarity as to the meaning of each item on the respective scales. 

 
Desirability Scale: 

 
(1) Highly Undesirable: Will have major negative effect 

(2) Undesirable: Will have a negative effect with little or no positive 
effect 

(3) Neither Desirable nor Undesirable: Will have equal positive and 
negative effects 

(4) Desirable: Will have a positive effect with minimum negative 
effects 

(5) Highly Desirable: Will have a positive effect and little or no 
negative effect 

 
Feasibility Scale: 

 
(1) Definitely Infeasible: Cannot be implemented (unworkable) 

(2) Probably Infeasible: Some indication this cannot be implemented 

(3) May or May Not be Feasible: Contradictory evidence this can be 
implemented 

(4) Probably Feasible: Some indication this can be implemented 

(5) Definitely Feasible: Can be implemented 
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1. Increasing managers’ 
understanding of the legal 
implications of their business 
decisions by using the negative 
legal outcomes/avoidable 
losses undergone by those 
managers as learning 
experiences. 

1   Highly Undesirable 1   Definitely 
Infeasible 

2   Undesirable 2   Probably 
Infeasible 

3   Neither Desirable 
nor Undesirable 

3   May or May Not 
be Feasible 

4   Desirable 4   Probably 
Feasible 

5   Highly Desirable 5   Definitely 
Feasible 

Your rating: Your rating: 
Explain your Reasoning (ratings of 1 or 2 only): 
Comments? (optional) 

2. Improving workplace 
collaboration between in-house 
counsel and managers through 
training on legal risk 
management techniques. 

1   Highly Undesirable 1   Definitely 
Infeasible 

2   Undesirable 2   Probably 
Infeasible 

3   Neither Desirable 
nor Undesirable 

3   May or May Not 
be Feasible 

4   Desirable 4   Probably 
Feasible 

5   Highly Desirable 5   Definitely 
Feasible 

Your rating: Your rating: 
Explain your Reasoning (ratings of 1 or 2 only): 
Comments? (optional) 
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Sample Third Round Questionnaire 
 

The third round questionnaire contains theme statements from the 
second round. In this third and final round, you will evaluate the importance 
and confidence of each statement as a technique that will alter unreceptive 
managerial viewpoints toward the strategic value of law within the 
corporate setting. Please rate each statement as to both importance and 
confidence by entering a number in the colored box below each scale. If 
you apply a rating of 1 or 2 to a statement on either scale, please provide a 
brief explanation of your reasoning. A comments box also accompanies each 
statement should you wish to provide comments (optional). Please see the 
definitions below for clarity as to the meaning of each item on the respective 
scales. 

 
Importance Scale: 

(1) Most Unimportant: No relevance to the issue 

(2) Unimportant: Insignificantly relevant to the issue 

(3) Moderately Important: May be relevant to the issue 

(4) Important: Relevant to the issue 

(5) Very Important: Most relevant to the issue 
 

Confidence Scale: 

(1) Unreliable: Great risk of being wrong 

(2) Risky: Substantial risk of being wrong 

(3) Not Determinable: Information needed to evaluate risk is 
unavailable 

(4) Reliable: Some risk of being wrong 

(5) Certain: Low risk of being wrong 
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Statement Importance Scale Confidence Scale 
1. Integrating legal 
considerations w/company 
business processes by delivering 
timely and effective legal 
advice. 

1   Most Unimportant 1   Unreliable 
2   Unimportant 2   Risky 
3   Moderately 
Important 

3   Not Determinable 

4   Important 4   Reliable 
5   Very Important 5   Certain 
Your rating: Your rating: 

Explain your Reasoning (ratings of 1 or 2 only): 
Comments? (optional) 
2. In-house counsel displaying 
their value as participants on 
management level teams by 
exhibiting accountability and 
integrity. 

1   Most Unimportant 1   Unreliable 
2   Unimportant 2   Risky 
3   Moderately 
Important 

3   Not Determinable 

4   Important 4   Reliable 
5   Very Important 5   Certain 
Your rating: Your rating: 

Explain your Reasoning (ratings of 1 or 2 only): 
Comments? (optional) 

 
  


