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If ethical behavior is to be integrated throughout an entire 
organization, no matter the size, those who are seen as leaders 
must proactively encourage ethical behavior and facilitate 
(legitimate) ethical dialogue. When they do, their actions help 
shape and maintain an ethical culture.1 

 
I. INTRODUCTION 

 
A central question for leaders of organizations is: What is the role of an 

organizational leader with respect to the ethical dimensions of the leader’s 
organizational culture, the ethical decision-making in that culture, the ethical 
behavior in that culture, and how the leader fulfills that role? This article 
addresses those questions and offers suggestions and strategies to 
organizational leaders. It does so by drawing on interdisciplinary sources and 
studies in the areas of Psychology and disciplines within Psychology such as 
Behavioral Ethics, Moral Psychology, Cognitive Psychology, and the 
focused discipline of Behavioral Economics in the area of Economics. It also 
draws on primary and secondary authority in law which deals with these 
topics. The interdisciplinary approach offers leaders a broad scope of 
knowledge and information from which they can draw insight to help fulfill 
their ethical role in their organizations. 

An additional benefit of addressing these questions is that outside and 
in-house counsels, as well as accountants, who advise organizations, are 
generally not sufficiently informed about the matters addressed in this article 
or the interdisciplinary sources on which the article draws. Judicial decisions 
are focused on fact-specific situations that have produced litigation. The 
professional literature of the legal and accounting professions rarely 
addresses these issues with the scope and cohesiveness of this article. 
Furthermore, neither lawyers nor accountants are routinely exposed to the 
interdisciplinary research that is contained in, and that supports, the matters 
covered in this article. Therefore, knowledge of the topics in a cohesive 

                                                   
* J.D., LL.M., Faculty: Management, Law, Ethics, and Human Resources, Troy University. 
1 Joan McLeod Hemmingway, Does Sarbanes-Oxley Foster the Existence of Ethical Executive 
Role Models in the Corporation?, 3 J. BUS. & TECH. L. REV. 221, 221 (2008).  
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fashion with the supporting interdisciplinary research covered in this article 
will greatly assist counsel and accountants to better represent their 
organizational clients. 

This article, therefore, focuses on a recognition that ethical leaders are 
“important for promoting ethical working climates and making salient the 
moral standards employees should use.”2 Therefore, the ethical obligation of 
a moral leader in an organization is to go beyond himself or herself as a 
moral person and “find ways to focus the organization on ethics and values to 
infuse the organization with principles that will guide the actions of 
employees.”3 The article develops an understanding of the ethical obligations 
of leaders to establish in their organizations ethically healthy cultures that 
nurture good ethics and good behavior, the qualities of ethically problematic 
people and organizations, the qualities of ethically healthy organizations, and 
how leaders can replicate the good qualities in their own organizations to 
create ethically healthy organizations that nurture good ethics and, 
conversely, create organizations where ethically problematic people will not 
find a home. 

The article will initially address the general concepts of moral 
leadership and that leaders have ethical responsibilities that, most certainly, 
have legal dimensions to them, but that the primary responsibility lies within 
ethics. The article will next consider the primary federal government legal 
overlays to ethically healthy cultures. These include, but are not limited to 
the Sarbanes-Oxley Act, the Organizational Sentencing Guidelines, the 
Department of Justice (DOJ) Charging Decisions, and recent policy 
pronouncements from the DOJ having to do with investigative cooperation 
expected by the DOJ from organizations during investigations. 

The article will then focus on human traits in and out of organizations 
that present high ethical risks for organizations as well as the qualities of 
organizational cultures that contribute to good ethical decision-making or, 
conversely, detract from it. There will be a specific focus on the qualities of 
organizations that contribute to their ethical health. Understanding these 
dynamics is essential for leaders in their efforts to develop ethics initiatives 
that can help to produce effective compliance and ethics programs and 
counsel who represent organizations.  

With this background, the focus will turn to the leader’s role in the 
considerations for the design and implementation of ethics initiatives and the 
development of effective compliance and ethics programs. It is essential that 

                                                   
2 David De Cremer, et al., Regulating Ethical Failures: Insights from Psychology, 95 J. BUS. 
ETHICS 1, 3 (2010). 
3 Linda Klebe Trevino, et al., Moral Person and Moral Manager: How Executives Develop a 
Reputation for Ethical Leadership, 42 CAL. MGMT. REV. 128, 128 (2000) [hereinafter Trevino, 
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leaders ensure that their organizations have effective compliance and ethics 
programs. This article will, therefore, address how leaders can establish such 
programs. 

 
II. ETHICAL AND MORAL LEADERSHIP AND MANAGEMENT 

 
With the focus on organizations and ethical leadership within 

organizations, an awareness of some perspective research is helpful. As will 
be seen in this article, while there are many sources, there are two classic 
studies and one seminal article that provide important insight into this area 
for leaders. One study was done by Professor Linda Trevino; the other by 
Professor Thomas M. Jones. The seminal early article was written by 
Professor Lynn Sharp Paine. This article will return to these sources later, but 
initial consideration of them is helpful and it helps to establish a useful 
paradigm. 

In her 1994 article in the Harvard Business Review entitled Managing 
for Organizational Integrity,4 Professor Paine initiated an important 
discussion about the responsibilities of management for the ethical nature of 
their organizations. In that discussion she addressed different types of 
organizations and their effects on organizational cultures. Her article has 
proven to be a seminal work in the area of corporate governance and the 
nature of organizational cultures. This article draws on her work at various 
points of relevance. 

In her study and her accompanying 1986 article, Professor Linda K. 
Trevino addressed external pressures on ethical decision-making from the 
perspective of individuals in organizations. This, therefore, includes leaders 
who are trying to be ethical and to do the right thing for their organizations.  

She referred to these pressures as “moderators” to ethical thinking and 
behavior and addressed some of them.5 Her study addressed the effects on 
ethical decision-making from the interaction, if any, of individuals with 
various situations. She opined that, when individuals react to an ethical 
dilemma they initially do so in a way that is commensurate with their levels 
of cognitive moral development.6 She further concluded from her study, 
however, that, “cognitions of right or wrong are not enough to explain or 
predict ethical decision-making behavior . . . . [and that] [a]dditional 

                                                   
4 Lynn Sharp Paine, Managing for Organizational Integrity, HARV. BUS. REV. 105 (Mar.-Apr. 
1994). 
5 Linda Klebe Trevino, Ethical Decision-Making in Organizations: A Person-Situation 
Interactionist Model, 11 ACAD. MGMT. REV. 601 (1986) [hereinafter Trevino, Person]. 
6 See Lawrence Kohlberg, Stages and Sequence: A Cognitive Development Approach to 
Socialization in D.A. GLOSLIN, HANDBOOK ON SOCIALIZATION THEORY AND RES. 347-480 
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individual and situational variables interact with the cognitive component to 
determine how an individual is likely to behave in response to an ethical 
dilemma.”7 

While she identified individual variables, she also identified situational 
variables arising out of a person’s job context and organizational culture that 
moderate good ethical decision-making: the normative structure of an 
organization; others with whom a person works; the level of obedience to 
authority that exists in an organizational culture; the responsibility that 
people in an organization feel for their acts or omissions; reinforcement 
contingencies that either reinforce good ethics or bad ethics; other pressures 
related to business; and the moral content of the culture of an organization.8 
It has been observed that “[b]y injecting a contextual component, Jones 
created a much more robust model of ethical decision-making.”9 

Professor Thomas M. Jones did a focused study on issue-related 
variables in 2014.10 His very influential study focused on issues that people 
encounter and the effect of the moral intensity of those issues on one’s ability 
to recognize a situation that has a moral dimension. He described moral 
intensity as the characteristic of an issue, an event, or an act that make it 
subject to moral consideration, judgment, and action.11 According to 
Professor Jones, moral sensitivity, which is the first step in recognizing the 
ethical and moral dimensions of a situation, is issue-contingent and it 
represents the influences that the moral intensity of a situation has on ethical 
decision-making. A moral issue that is of a higher degree of intensity is more 
vivid and, therefore, more discernable.  

Professor Jones developed a set of considerations when judging the 
moral intensity of an issue: (1) the magnitude of the consequences of the 
issue;12 (2) any social consensus about the issue;13 (3) the probabilities of the 
effect of the moral act or omission in question; (4) the temporal immediacy 
of the act or omission to the results; (5) proximity in feelings that the 
decision-maker has for those who will experience the consequences of the 

                                                   
7 Trevino, Person, supra note 5, at 602. 
8 Id.  
9 Sefa Hayibor & David M. Wasieleski, Effects of the Use of the Availability Heuristic on 
Ethical Decision-Making in Organizations, 84 J. BUS. ETHICS 151 (2009). 
10 Thomas M. Jones, Ethical Decision Making by Individuals in Organizations: An Issue 
Contingent Model, 16 ACAD. MGMT. REV. 366 (1991) [hereinafter Jones, Issue Contingent]. 
11 See also Scott C. Reynolds, Moral Awareness and Ethical Predisposition: Investigating the 
Role of Individual Differences in the Recognition of Moral Issues, 91 J. APPLIED PSYCHOL. 
233, 234 (2006). 
12 This is the “sum of the harms (or benefits) done to victims (or beneficiaries) of the moral act 
in question.” Jones, Issue Contingent, supra note 10, at 374.  
13 Id. at 375. 
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decision-maker’s decision; and (6) the concentration of those who will 
experience the effect of a decision.14 

Being aware of some of these dimension of ethical decision-making in 
organizations and, therefore, ethical leadership from the outset helps to make 
the journey for an ethical leader in creating an ethically healthy organization 
to be more informed. This informed perspective is absolutely necessary. All 
of these pressures and considerations, and others addressed in this article, can 
moderate ethical decision-making and behavior and contribute to the risk that 
a program will not be effective. However, these potential negative effects are 
precisely the moderators that can be addressed by ethical leaders by focusing 
on ethics and setting the proper tone in their organizations. 

 
III. SOME FEDERAL GOVERNMENT LEGAL OVERLAYS AFFECTING 

LEADERS’ ETHICS INITIATIVES AND COMPLIANCE AND ETHICS 

PROGRAMS 
 

Having an understanding by leaders who are developing ethics 
initiatives in their organizations and designing effective compliance and 
ethics programs of the relationship of the primary federal legal overlays that 
are applicable to businesses of any size is an absolute necessity. As an 
example, over the last few years, federal prosecutions of organizations have 
not been of large corporations, but of small and medium size organizations.15 
Therefore, when creating ethics initiatives and developing compliance and 
ethics programs, ethical leaders must be aware of these external legal 
overlays which present minefields for them. 

According to the Ethics Resource Center’s 2007 National Business 
Ethics Survey,16 all businesses of any size can expect to be in a “treacherous 
ethics landscape.”17 Therefore, “[m]anagers who fail to provide proper 

                                                   
14 Id. See generally Dawn S. Carlson, et al., The Impact of Moral Intensity Dimensions on 
Ethical Decision-Making: Assessing the Relevance of Orientation, 4 J. MANAGERIAL ISSUES 

534, 536 (2009) (“What differentiates Jones’ . . . model from previous ones is that past models 
failed to consider the explicit characteristics of the issues as either an independent or 
moderating variable.”); Hayibor, supra note 9, at 152 (“whether the availability heuristic 
affects decision makers’ perception of the moral intensity of an ethical issue”); Mark A. Davis, 
et al., Issue-Contingent Effects on Ethical Decision Making: A Cross-Cultural Comparison, 17 

J. BUS. ETHICS 373 (1998). 
15 Paul Fiorelli & Ann Marie Tracey, The “Value” of “Values” in Small Business: 
Compliance and Ethics Programs for the “Rest of Us,” 33 U. DAYTON L. REV. 205, 209 

(2008) (quoting from John R. Steer, Changing Organizational Behavior-The Federal 
Sentencing Guidelines Experiment Begins to Bear Fruit 17, 
http//www.ussc.gov/corp/corpbehvior2.PDF). 
16 ETHICS RESOURCE CENTER, NATIONAL BUSINESS ETHICS SURVEY: AN INSIDER VIEW OF 

PRIVATE SECTOR ETHICS http//www.ethics.org/research/nbesoffersasp (2000).  
17 Id. at 1.  
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leadership and to institute systems that facilitate ethical conduct share 
responsibility with those who conceive, execute, and knowingly benefit from 
corporate misdeeds.”18  

Some of the most important federal legal overlays are: the Sarbanes-
Oxley Act; the Federal Sentencing Guidelines for Organizations; and the 
Department of Justice Charging Decisions. These external minefields will 
now be addressed. 

 
A. Sarbanes-Oxley (“SOX”) 

 
In 2002, Congress enacted the Sarbanes-Oxley Act of 200219 (“SOX”), 

“to restore public trust in the markets.”20 SOX only applies to businesses that 
are publically listed and traded on U.S. stock exchanges. It, therefore, does 
not apply to a privately owned business, nevertheless, its provisions and its 
effects are so pervasive that it should be thought of as a guide for all 
businesses of any size, even ones to which it does not technically apply.  

One way that SOX has of reinforcing trust in our business institutions is 
to provide that companies which are publicly traded have considered 
compliance and ethics programs. The Securities and Exchange Commission 
(S.E.C.) implemented certain aspects of SOX, one of these being the concept 
of compliance and ethics programs. Rule 406(a) of Regulation S-K of the 
S.E.C. requires companies to disclose whether they have a written code of 
ethics and any waivers of those codes. If companies do not have codes of 
ethics, they must explain in their filings with the SEC that they do not have 
one and why they have not adopted one. This information is to be reflected in 
a company’s annual reports. If they have such codes, however, they are to 
post the codes on the companies’ websites, or agree to provide the SEC with 
copies. However, while SOX does not make a code mandatory, both the New 

                                                   
18 Paine, supra note 4, at 106. See also Lynn C. Dallas, A Preliminary Inquiry Into the 
Responsibility of Corporations and Their Officers and Directors for Corporate Climate: The 
Psychology of Enron’s Demise, 33 RUTGERS L.J. 1 (2003); In re Caremark Int’l, Inc. 
Derivative Litigation, 698 A.2d 959 (Del. Ch. 1996) (shareholders sued to hold board 
members individually liable; fiduciary duty of oversight as part of the fiduciary duty of 
loyalty); In re Simply Media, Inc., 2010 WL 750364 (Bankr. D.N.H. Feb. 4 2010) (compares 
Caremark and what information is necessary for a board to have) (not reported in B.R.); 
Enterprise Recovery Systems, Inc. v. Salmeron, 927 N.E. 2d 852 (Ill. App. 2010) (breach of 
fiduciary duty by a manager to failed to report fraud of which she was aware). See also 
Shannon Garman, What They Don’t Know Can Hurt Them: Corporate Officers’ Duty of 
Candor to Directors, 34 DEL. J. CORP. L. 221 (2009); Z. Jill Barclift, Senior Corporate 
Officers and the Duty of Candor: Do the CEO and CFO Have a Duty to Inform?, 41 VAL. U. 
L. REV. 269 (2006). 
19 15 U.S.C. § 7264.  
20 David Hess, A Business Ethics Perspective on Sarbanes-Oxley and the Organizational 
Sentencing Guidelines, 105 MICH. L. REV. 1781, 1781 (2007).  



Fall 2018 Ames III/267 
 

 

York Stock Exchange and the NASDAQ exchange require that companies 
listed on those exchanges have codes in place and that they have procedures 
to enforce them.21 

 
B. Organizational Sentencing Guidelines 

 
What has become the “gold standard” for evaluating organizational 

compliance and ethics programs, whether they are considered effective, and 
organizational cultures themselves, are the Federal Sentencing Guidelines for 
Organizations22 which are addressed in Chapter 8 in the United States 
Sentencing Commission Guidelines Manual.23 

The Guidelines have two primary attributes not present in SOX. As 
contrasted with SOX and the S.E.C. rules, the Guidelines do apply to all 
organizations of any size and not just to publicly traded organizations. This is 
a central reason why it is essential for all organizational leaders to be aware 
of them and their relevance to their organizations. 

The Guidelines Manual also embodies a second crucial concept. It 
requires that such programs be effective.24 This required quality of 
effectiveness allows for scrutiny of programs by prosecutors in their charging 
decisions25 and by courts at the time of sentencing. Providing further 
emphasis on the concept of effectiveness, organizations of all sizes encounter 
a rebuttable presumption that they did not have an effective program if an 
individual who is considered to be one of the high level people in an 
organization “participated in, condoned, or was willfully ignorant of the 
offense.”26  

While the Guidelines in their entirety were held by the United States 
Supreme Court to not be Constitutional if applied in a mandatory way,27 
courts and federal prosecutors still use them as the primary guide in 

                                                   
21 See, e.g., NEW YORK STOCK EXCHANGE LISTING MANUAL § 503 A 10, CODE OF BUS. ETHICS 

AND NASDAQ 
STOCK MKT. LISTING RULES, Rule 5610. 
22 Hereinafter Guidelines.  
23 U.S. Sentencing Guidelines Manual § 8C2.5(f), 
http//ussc.gov/sites/default/files/pdf/guidelines-manual/2014/CHAPTER _8.PDF [hereinafter 
Guidelines Manual].  
24 Guidelines Manual § 8B2.1(a).  
25 See Julie R. O’Sullivan, How Prosecutors Apply the “Federal Prosecutions of 
Corporations” Charging Policy in the Era of Deferred Prosecutions, and What That Means 
for the Purposes of the Federal Criminal Sanction, 51 AM. CRIM. L. REV. 29 (2014); Kevin 
B. Huff, The Role of Corporate Compliance Programs in Determining Corporate Criminal 
Liability: A Suggested Approach, 96 COLUM. L. REV. 1252 (1996). 
26 Fiorelli supra note 15, at 212-13.  
27 United States v. Booker, 543 U.S. 220 (2005).  



268/Vol. XXVIII/Southern Law Journal 
 

sentencing. The Court in Booker preserved the requirement that courts 
“consult [the] guidelines and take them into account when sentencing.”28 

Chapter 8 of the Guidelines Manual provides seminal guidance 
regarding the definition of effective compliance and ethics programs. The 
Guidelines Manual imposes a duty on organizations to use “due diligence to 
prevent and detect criminal conduct”29 and to “otherwise promote an 
organizational culture that encourages ethical conduct and a commitment to 
compliance with the law.”30 The focus in the Guidelines Manual is, therefore, 
on organizational cultures. The Guidelines Manual in Section 8B2.1 sets out 
clear objective requirements and expectations of what is minimally required 
for an effective program.31 It should be studied by all organizational leaders 
and counsel. 

While the emphasis in the Guidelines Manual is on whether an 
organization’s program has been an effective one, this does not mean that, if 
there has been criminal conduct, the program is deemed ineffective. It simply 
means that the evaluation of the effectiveness of a program also has an 
objective basis to it.  

The Guidelines Manual, with the latest amendments to the Guidelines 
establishing basic substantive requirements, should be studied as a guide in 
order to determine if a program has the elements of effectiveness. An ethical 
organizational leader should, therefore, study these criterion when 
developing an ethics initiative and designing a program: (1) the organization 
must establish standards and procedures to prevent criminal conduct; (2) the 
personnel in the organization with governing authority should have 
knowledge of the program and be in a position to exercise reasonable 
oversight of it, to include assigning day-to-day responsibility of the program 
to a high level person to whom adequate resources, appropriate authority, and 
access to the governing authority or an appropriate subgroup of the 
governing authority, to include direct reporting obligations to the governing 
authority, should be given; (3) the governing authority should make sure and 
not place anyone who has engaged in any illegal activities or other conduct 
inconsistent with the program in a position of substantial authority; (4) 
effective training programs should be provided to all personnel at all levels; 
(5) there should be constant monitoring and auditing that would ensure that 
all employees are following the program, that there should be constant 
testing of the effectiveness of the program, and that all employees are aware 
of mechanisms and processes to seek guidance without fear of retaliation; (6) 
there should be incentives in place to encourage compliance with the 

                                                   
28 Id. at 264. 
29 Guidelines Manual § 8B2.1(a)(1).  
30 Guidelines Manual § 8B2.1(a)(2) (emphasis added). 
31 Guidelines Manual § 8B2.1(C). 
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program and appropriate disciplinary measures for criminal conduct and for 
failing to take reasonable steps to prevent criminal conduct; (7) if criminal 
conduct is detected, the company should modify its program to try to prevent 
such criminal conduct in the future; (8) if criminal conduct is uncovered, 
there should be reporting to the appropriate government authorities. 

Having an effective compliance and ethics program is, therefore, no 
longer a luxury. It is a necessity for organizations of all sizes. Ethical leaders 
must, therefore, think in terms of establishing ethically healthy organizational 
cultures a component of which is an effective compliance and ethics 
program. 

The Guidelines Manual’s objective requirements for effective programs 
are directed toward promoting an ethical culture and preventing and 
detecting criminal activity.32 Emphasizing an organization’s culture, the 
Guidelines Manual provides that “[d]ue diligence and the promotion of an 
organization’s culture that encourages ethical conduct and commitment to 
compliance and the law are required.”33  

Neither the DOJ, the SEC, nor the courts have provided any 
particularized guidance about any specifically required substantive contents 
of such programs for them to be considered effective because, to date, 
effectiveness is seen as being business-specific. Along those lines, the DOJ 
has observed that “[e]ffective compliance programs are tailored to [a] 
company’s specific business and evolve as the business and the markets 
change.”34  

If a company is a start-up or a small business and is involved with a 
larger company, sometimes those larger companies might assist the smaller 
companies with their programs.35 In fact, the Guidelines Manual encourages 
larger businesses to help smaller businesses by providing that “[a]s 
appropriate, a large organization should encourage small organizations 
(especially those that have, or seek to have, a business relationship with the 
large organization) to implement effective compliance and ethics 
programs.”36 

Other than the Guidelines, some of the best guidance for compliance 
and ethics programs is also found in a 2012 joint publication by the DOJ and 
the SEC which is a guide for interpreting the Foreign Corrupt Practices Act 

                                                   
32 Guidelines Manual § 8B2.1.  
33 Id. (emphasis added). The concept of an organization’s culture is central to the Guidelines 
Manual. 
34 CRIMINAL DIVISION OF THE U.S. DEPARTMENT OF JUSTICE AND THE ENFORCEMENT DIVISION 

OF THE U.S. SECURITIES AND EXCHANGE COMMISSION, A RESOURCE GUIDE TO THE U.S. FOREIGN 

CORRUPT PRACTICES ACT, FCPA, 56 (2012), 
http://www.justice.gov/criminal/fraud/fcpa/guidance/guide.pdf [hereinafter FCPA Guide]. 
35 Fiorelli, supra note 15, at 214-15. 
36 Guidelines Manual § 8B2.1 cmt. 2(C)(ii) as cited in Fiorelli, supra note 15, at 214. 
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(FCPA). It is titled A Resource Guide to the U.S. Foreign Corrupt Practices 
Act (FCPA Guide).37 It contains an entire section titled Corporate 
Compliance Program.38 The FCPA Guide is clear in observing that the 
information provided about compliance and ethics programs in the FCPA 
Guide is not confined to FCPA matters and that the comments in the FCPA 
Guide apply to all programs.  

 
C. Department of Justice Charging Decisions 

 
Another source of guidance is the DOJ and the criteria that its 

prosecutors use to decide whether to charge and prosecute an organization or 
whether to use a Deferred Prosecution Agreement (DPA) or a Non-
Prosecution Agreement (NPA).39 Among two key elements that are relevant 
to the DOJ’s charging decisions are whether an organization has cooperated 
through voluntary disclosure and whether an organization has an effective 
compliance and ethics program. 

Beginning in 1999, memoranda from successive Deputy Attorneys 
General stressed the importance in DOJ charging decisions of a company 
having an effective compliance and ethics program: Eric Holder (1999);40 
Larry Thompson (2003);41 and Paul McNaulty (2006).42 That is still a criteria 
in the charging decisions and reform sanctions sought by the DOJ.43 

On September 9, 2015, Deputy Attorney General Sally Quillian Yates 
promulgated a memorandum directed to U.S. Attorneys titled: Individual 
Accountability for Corporate Wrongdoing.44 The effects of this 
Memorandum have rippled through the corporate world raising numerous 
questions, many of which are still unanswered. From the standpoint of 
business entities, it must be understood that, like the Guidelines, the Yates 
Memorandum applies to all business organizations of any size.  

                                                   
37 FCPA Guide, supra note 34.  
38 Id. at 56-65. 
39 O’Sullivan, supra note 25.  
40 Memorandum of Deputy Attorney General Eric C. Holder, Bringing Criminal Charges 
Against Corporations, (1999), 
http://www.usdoj.gov/criminal/fraud/docs/reports/1999/chargingcorps.html; 
http://www.justice.gov/sites/default/files/crimes-fraud/legacy/2010/o4/11/charging-corps.PDF. 
41 Memorandum of Deputy Attorney General Larry Thompson, Principles of Federal 
Prosecution of Business Organization § II A (Jan. 20, 2003), 
http://www.usdoj.gov/dag/cftf/corporate _guidelines/htm. 
42 Memorandum of Deputy Attorney General Paul J. McNalty, Principles of Federal 
Prosecution of Business Organizations (Dec. 12, 2006), 
http://www.usdoj.gov.dag/cftf/business_organizations.pdf. 
43 O’Sullivan, supra note 25.  
44 See Amelia Toy Rudolph, The Yates Memo and the Ethical and Strategic Challenges It 
Presents for White Collar Defense Attorneys, ASPATORE, 2015 WL 9183828 (Nov. 2015). 
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The focus of the Yates Memorandum is on individual culpability of 
members of business organizations and how U.S. Attorneys are to deal with 
individual culpability with respect to the requirement of cooperation 
demanded by the DOJ in connection with DOJ investigations of 
organizational corruption. In part, cooperation is considered to include an 
organization’s willingness to identify those people in the organization, no 
matter what position in the organization, who have been involved in any way 
in the corruption and to provide all information about them. Leaders must, 
therefore, be conversant with this position of the DOJ and ensure that all 
personnel in their organizations know and understand it and its relationship 
to the concept of cooperation. 

This renewed focus on the culpability of individuals and the linkage of 
that relationship to corporate investigations has raised major issues with 
respect to internal investigations and an organization’s cooperation. In 
undertaking ethics initiatives and developing compliance and ethics 
programs, leaders must understand this when designing a compliance and 
ethics program and any training component of it.45 

A more recent source of guidance is The Evaluation of Corporate 
Compliance Programs promulgated by the DOJ Criminal Division Fraud 
Section.46 This document contains common questions that U.S. Attorneys 
might ask in making their charging decisions. These questions offer good 
insight into prosecutorial concerns and evaluations of compliance and ethics 
programs. 

 
IV. PRELIMINARY PERSPECTIVES REGARDING AN ETHICS 

INITIATIVE FOR THE ORGANIZATIONAL LEADER 
 

Before leaders can establish effective ethics initiatives and design 
compliance and ethics programs for their organizations, what they are 
designing “against” must be understood. When designing an effective 
compliance and ethics program, it therefore, helps to understand some of the 
human traits that present high ethical risks for any organization and qualities 
of organizational cultures that contribute to good ethical decision-making, or 
conversely, detract from them. If these dynamics are understood by a leader, 
then an ethics initiative and a compliance and ethics program can be better 
designed to have the capacities to counterbalance the negative traits and to 

                                                   
45 See generally Paul J. Larkin, Jr. & John-Marshall Seibler, All Stick and No Carrot: The 
Yates Memorandum and Corporate Criminal Liability, 46 STETSON L. REV. 7 (2016). 
46 U.S. DEPARTMENT OF JUSTICE CRIMINAL DIVISION FRAUD SECTION, EVALUATION OF 

CORPORATE COMPLIANCE PROGRAMS, U.S. DEP’T OF JUST., https://www.justice.gov/criminal-
fraud/page/file/937501/download (last visited Oct. 26, 2018). 
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reinforce the positive ones to give the entire program a better chance to be 
effective.  

Therefore, this article next addresses some characteristics of people that 
contribute to ethical risks. Once this is done, the focus of this article next 
turns to the qualities of organizations that make them ethically healthy or 
unhealthy so that the leader can try to replicate some of the positive qualities 
in her organizational structures and militate the negative ones. Focusing on 
these two areas will help the thinking that leaders must go through when 
focusing on ethics and ethical organizational cultures. The final comments 
will relate specifically to the considerations for the design and 
implementation of an ethics initiative and an effective compliance and ethics 
program. 

When considering ethics initiatives and the design of compliance and 
ethics programs, in the end it is always about relationships. When we speak 
of ethics, we speak of relationships among people and the search for what is 
right and moral and what behavior will actualize the answer to that question. 
This always involves some balancing, especially in the area of business 
where the wide range of stakeholders should be considered and the need to 
treat people with dignity.  

 
V. KEY TIMING FOR CONSIDERATION OF A FOCUS ON ETHICS:  

THE OPPORTUNITY OF “NOW” 
 

While the leader and any management team working with her, 
individually and collectively, should always be moral agents and moral role 
models,47 it is important for the leader to understand that the opportunity of 
timing that she has to pursue an ethics initiative is “now.” Whatever is the 
status of the organization and its development, the leader must understand 
that the opportunity to make the organization a moral agent is the present and 
that such an opportunity will not exist to the same degree in the future.  

 
  

                                                   
47 See Colina Frisch & Markus Happenbauer, New Insights Into Ethical Leadership: A 
Qualitative Investigation of the Experiences of Executive Ethical Leaders, 127 J. BUS. ETHICS 

23 (2014); Trevino, Moral Person, supra note 3; James A. Waters & Frederick Bird, The 
Moral Dimensions of Organizational Culture, 6 J. BUS. ETHICS 15 (1997) (excellent 
explorations of the moral tensions felt by managers). J.M. Kouzes and B.Z Posner asked 
employees around the world what they want from leaders and what they value the most. The 
qualities that rank the highest are the virtues of honesty, trustworthiness, and integrity. See 
J.M. Kouzes & B.Z. Posner, Ethical Leaders: An Essay About Being in Love, 11 J. BUS. 
ETHICS 479 (1992). 
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VI. THE NATURE OF ETHICALLY PROBLEMATIC PEOPLE AND 

ORGANIZATIONS AND ETHICALLY HEALTHY ORGANIZATIONS 
 

Central issues for leaders to understand and grasp when thinking about 
ethics initiatives and compliance and ethics programs are what research has 
shown to be personality traits of individuals who are high ethical risks and 
the attributes of ethically unhealthy and ethically healthy organizations. 
Leaders must know what research has shown about these traits and attributes 
so that they will be able to guard and design against the negative ones and 
design and create an ethically healthy organizational cultures that encourages 
ethical conduct and a commitment to compliance.48 At the same time, leaders 
should be familiar with what research has shown about the nature and 
attributes of ethically healthy organizational cultures that encourage ethical 
conduct and compliance with the law because they will want to incorporate 
those attributes into their organizational cultures.  

An analogy from product liability law is that, if a design engineer who is 
designing a product has knowledge of a foreseeable misuse of that product, 
the design engineer must design against that foreseeable misuse.49 Similarly, 
if a leader, or any person in an organization who is responsible for 
implementing an ethics initiative and/or designing or implementing an 
effective compliance and ethics program, is going to design a program that 
presents the greatest chance for success, he must have an idea of the qualities 
and attributes against which he must design the program and what attributes 
he wants to design into the program. 

 
VII. INDIVIDUAL PERSONALITY TRAITS THAT MAKE SOME PEOPLE 

HIGH RISKS FOR UNETHICAL DECISION-MAKING AND BEHAVIOR
50 

 
There are some individual personality traits that research has shown 

make some people high risks for unethical decision-making and behavior. 
Having an understanding of these traits will help leaders look for them in 
people with whom he or she is considering going into business, considering 
for management positions, and considering for potential employees. Being 
conversant with these traits and the danger zones created by them will help 

                                                   
48 Guidelines Manual § 8B2.1 (a)(2).  
49 63 AM. JUR. 2D PRODUCTS LIABILITY § 898 (2017) (“A manufacturer of a product is 
required to anticipate foreseeable misuse or force some degree of misuse or abuse of a product 
as well as to consider the risks of injury created by foreseeable misuse of its product, and the 
failure to design a product to prevent its foreseeable misuse can be a design defect.”) (citations 
omitted). 
50 See generally Trevino, Moral Person, supra note 3. 
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leaders avoid these people and design compliance and ethics programs that 
can help counteract or mitigate them.  

 
A. The Level of a Person’s Cognitive Moral Development 

 
The classic research on which much of the research on moral and ethical 

decision-making and behavior has been based is work done by Lawrence 
Kohlberg who developed the concept of stages of cognitive moral 
development.51 Cognitive moral development, “explains how individuals 
advance from childhood to adulthood in the complexity and elaboration of 
their thinking about why actions are morally right or wrong . . . Rather than 
focusing on the final decisions themselves, the theory emphasizes the 
individual’s reasoning process, particularly the justifications individuals 
provide for their thinking in ethical dilemma situations.”52 Cognitive moral 
development is considered to be “the most established individual difference 
variable in the general study of ethical decision-making.”53 

Kohlberg identified three broad levels of cognitive moral development, 
each of which contain two stages within each level. The lowest level of 
moral development is expressed in stages 1 and 2 which Kohlberg identified 
as the pre-conventional level. At these stages people decide what is right or 
wrong based on what the consequences are to them – not to others. These 
stages have no moral dimensions to them. The next level of moral 
development is expressed in stages 3 and 4. Kohlberg identified these stages 
as the conventional level. At these stages, people make decisions about what 
is right or wrong based on society’s expectations, family expectations, or 
expectations of the group(s) in which a person finds himself or herself. At 
least they relate to external sources but they are still not predicated on any 
moral content governing choices. The highest level of moral development is 
expressed at stages 5 and 6. At these stages, people make decisions about 
what is right or wrong on higher level principles or universal values. A 
person’s decisions, as contrasted with stages 1, 2, 3, and 4, are not based on 
self-interest or on what others think or expect. They are based on principles 
and values that are universal and they, therefore, have moral content. 
Understanding the role of cognitive moral development by a leader will 
allow her, when developing or working with a management team and hiring 

                                                   
51 See Kohlberg, supra note 6. 
52 Jennifer J. Kish-Gephart, et al., Bad Apples, Bad Cases, and Bad Barrels: Meta-Analytic 
Evidence About Sources of Unethical Decisions at Work, 95 J. APPLIED PSYCHOL. 1, 2 

(2010).  
53 Neal M. Ashkanasy, et al., Bad Apples in Bad Barrels Revisited: Cognitive Moral 
Development, Just World Beliefs, Rewards and Ethical Decision-Making, 16 BUS. ETHICS Q. 
449, 451 (2006). 
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employees, to watch and listen for the signs of cognitive moral development 
or the lack of it.  

To explain an individual’s behavior, Professor Trevion takes as a 
starting point where that person is on Kohlberg’s stages of moral 
development. She explains a person’s initial judgment of right or wrong as 
being related to the stages of moral development of that person.54 Therefore, 
understanding Kohlberg and cognitive moral decision-making is essential for 
ethical leaders. 

 
B. Individual Moral Philosophies 

 
“Measures of moral philosophy capture individuals’ stated beliefs or 

personal preferences for particular normative frameworks.”55 Among the two 
most prevalent moral philosophies are idealism and relativism. Idealism 
focuses on a person’s concern for the welfare of others. Relativism, in 
contrast, involves a person’s perspectives that moral principles are 
determined by situations rather than being universal.  

People who are relativists are inherently unpredictable because they will 
base their moral decisions on situations rather than consistent and defined 
moral principles. Learning about the people with whom a leader works will 
help a leader to assess them and reduce the risk of an incongruent fit of 
values and morals.56 

 
C. Machiavellianism 

 
This is, perhaps, one of the most identifiable personality traits that is 

relevant to ethical leadership and ethical decision-making and behavior. This 
trait should raise “red flags” for ethical leaders who want the best for their 
organizations. This personality trait is “ ‘synonymous with amoral action, 
sharp dealing, hidden agendas, and unethical excess.’ ”57 People with these 
personality traits “tend to use interpersonal relationships opportunistically 
and [they] deceive others for personal gain.”58 Leaders must be able to 
prepare themselves to spot these people because of their inherent potential 

                                                   
54 See John J. Quinn, Personal Ethics and Business Ethics: The Ethical Attitudes of 
Owner/Managers of Small Businesses, 16 J. BUS. ETHICS 119, 121 (1997). 
55 Kish-Gephart et al., supra note 52, at 4. 
56 See generally Tage S. Rai & Keith J. Holyoak, Exposure to Moral Relativism Compromises 
Moral Behavior, 49 J. EXPERIMENTAL PSYCHOL. 995 (2013); see also Rebekka Skubinn & Lisa 
Herzog, Internalized Moral Identify in Ethical Leadership, 133 J. BUS. ETHICS 249 (2016) 

(APPLYING THE role of moral identity to ethical leadership). 
57 Kish-Gephart et al., supra note 52, at 4.  
58 Id. 



276/Vol. XXVIII/Southern Law Journal 
 

lack of credibility and their inherent risk of unethical, self-serving decision-
making59 all of which are corrosive to an organization’s culture and any 
ethics initiative by a leader. Listening to what people say and watching what 
they do can provide some insight to a leader’s identification of this trait. 

 
D. Locus of Control 

 
Locus of control is a personality trait where people question whether the 

results of their actions are dependent on what they did or on the actions of 
others and outside influences. If people believe that they are in control of 
their lives, they are more willing to accept the personal and moral 
responsibility for what they have done and are less likely to engage in 
unethical conduct. If, however, they are what researchers refer to as 
externals, and they believe that their lives are being controlled by the 
decisions of other people, they are more likely to engage in unethical 
behavior. This character trait corresponds perfectly with some dynamics of 
moral disengagement.60 As with Machiavellianism, listening and watching by 
the leader will go a long way to perceiving this trait in others. 

 
E. Job Satisfaction 

 
Research shows that job satisfaction can have a bearing on unethical 

conduct by employees.61 Therefore, any compliance and ethics program must 
correspond to the values of the organization and its employees so that the 
employees feel a congruence of their personal values with the values of the 
organization. 

 
  

                                                   
59 Interestingly enough, researchers have found this personality trait to be “conducive to 
decisions to pay kickbacks in marketing situations. Id. (citation omitted). 
60 See Albert Bandura, et al., Mechanisms of Moral Disengagement in the Exercise of Moral 
Agency, 71 J. PERS. SOC. PSYCHO. 364 (1996); Albert Bandura, et al., Corporate 
Transgressions Through Moral Disengagement, 6 J. HUM. VALUES 57 (2000); Albert 
Bandura, Selective Moral Disengagement in the Exercise of Moral Agency, 31 J. MORAL 

EDUC. 101 (2002) (Professor Bandura developed the theory of Moral Disengagement). See 
also Celia Moore, et al., Why Employees Do Bad Things: Moral Disengagement and 
Unethical Organizational Behavior, 65 PERS. PSYCHOL. 1 (2012) [hereinafter Moore, Why 
Employees]. 
61 Kish-Gephart, supra note 52, at 4.  
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VIII. CHARACTERISTICS OF ORGANIZATIONS THAT RELATE TO 

UNETHICAL OR ETHICAL DECISION-MAKING AND BEHAVIOR
62 

 
In attempting to understand unethical decision-making and behavior in 

organizations, researchers initially focused on the personal characteristics of 
individuals in organizations who were making bad ethical decisions. 
Researchers referred to these people as bad apples. Many of those people 
have the personality traits discussed above. However, recently, the focus of 
research efforts has shifted to the characteristics of organizations within 
which unethical behavior occurs. Researchers refer to this concept as bad 
barrels. The ethical culture of an organization is now regarded as “an 
important. . . if not the most important . . . component of the organizational 
context to account for unethical behavior.”63 

Therefore, this next discussion will move directly to the consideration of 
the ethical or moral culture of an organization in order to identify 
characteristics of organizational cultures that can contribute to healthy ethical 
decision-making, or conversely, to poor ethical decision-making. Identifying 
and being conversant with these aspects of organizational cultures will help 
leaders and their counsel design against negative antecedents and to design in 
positive ones for their ethics initiatives and their organizations’ compliance 
and ethics programs.  

Before proceeding, it is important to understand what researchers mean 
when they use the term organizational culture. “Organizational culture 
consists of a set of shared meanings, assumptions, values and norms that 
guide employees’ behavior within an organization via explicit structures and 
implicit conventions . . . . Organizational culture explains why certain 
behavior occurs.”64 It consists of “underlying assumptions, values, and norms 

                                                   
62 See generally Jamie-Lee Campbell & Anja S. Goritz, Culture Corrupts! A Qualitative Study 
of Organizational Culture in Corrupt Organizations, 120 J. BUS. ETHICS 120 (2014) 
[hereinafter Campbell, Culture]; Muel Kaptein, Understanding Unethical Behavior by 
Unraveling Ethical Culture, 64 HUM. REL. 843 (2011) [hereinafter Kaptein, Culture]; Muel 
Kaptein, Developing and Testing a Measure for the Ethical Culture of Organizations: The 
Corporate Ethical Virtues Model, 29 J. ORG. BEHAV. 923, 923 (2008) [hereinafter Kaptein, 
Virtues] (excellent article addressing the aspects of ethical cultures that “stimulate ethical 
conduct.”); Jennifer J. Kish-Gephart, supra note 52; James A. Fanto, Recognizing the “Bad 
Barrel” in Public Business Firms: Social and Organizational Factors in Misconduct by Senior 
Decisioin-Makers, 57 BUFF. L. REV. 1 (2009); Linda Klebe Trevino & Stuart A. Youngblood, 
Bad Apples in Bad Barrels: A Causal Analysis of Ethical Decision-Making Behavior, 75 J. 
APPLIED PSYCHOL. 378 (1990) [hereinafter Trevino, Bad Apples]; Linda Klebe Trevino, et al., 
The Ethical Context in Organizations: Influences on Employee Attitudes and Behaviors, 8 
BUS. ETHICS Q. 447 (1998) [hereinafter Trevino, Ethical Context]; Moore, Why Employees, 
supra note 60.  
63 Kaptein, Culture, supra note 62, at 843.  
64 Campbell, Culture, supra note 62, at 293-94.  
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of behavior.”65 Social Identity Theory recognizes that “organizational culture 
affects employees in a way that links their self-image to their work group.”66 
It can also be defined “as the perception about the conditions that are in place 
in the organizations to comply or not comply with what constitutes unethical 
and ethical behavior.”67 

Some researchers have further categorized an organization’s ethical 
context into the concepts of ethical climate and ethical culture. An 
organization’s ethical climate can be thought of as “the perceptions of 
managers and employees about what constitutes unethical and ethical 
behavior in the organization . . . .”68  

Customarily within organizations, there are two levels of cultural 
systems operating. For a leader, understanding these two systems will help in 
the ultimate design of an ethics initiative and an effective compliance and 
ethics program. These two systems are the formal systems and the informal 
systems. A formal system is made up of top-down processes such as policies, 
codes of ethics/conduct, compliance and ethics programs, leadership, 
authority structures, and reward systems.69 An informal system is made up of 
such factors as peer behavior, an organization’s descriptive ethics (existing 
ethical norms in an organization), work group influence, and the general 
ethical climate within an organization.70  

Therefore, identifying what aspects of an organization’s ethical culture 
and climate, whether formal or informal, have antecedent relationships to 
ethical and unethical conduct by personnel within an organization is crucial 
to aid in an effective ethics initiative and the development of an effective 
compliance and ethics program. The design of a program informed by what 
is known about individual risk personalities and the ethically positive and 
negative qualities of organizations will greatly assist in their design. 

With knowledge of potentially problematic personalities, concepts of 
organizational cultures and climates, and the realities of formal and informal 
systems, the focus of a leader can then turn to what aspects of organizations 
are conducive to an ethically healthy organization that nurtures good ethical 
decision-making and counters unethical decision-making. By being informed 
of these aspects, the leader and her management team can incorporate these 
aspects into their ethics initiative and their compliance and ethics program. 

 
  

                                                   
65 Id. at 294. 
66 Id. 
67 Kaptein, Culture, supra note 62, at 846. 
68 Id. 
69 See Trevino, Ethical Context, supra note 62, at 451-52; Campbell, Culture, supra note 62, at 
295.  
70 Kaptein, Culture, supra note 62, at 846.  
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A. The Degree of Clarity of Ethical Standards 
 

Whether ethical standards in an organization are clear is a key “cultural 
dimension . . . that is deemed to influence unethical behavior by managers and 
employees.”71 Research has shown that “vagueness and ambiguity [are] . . . 
potential antecedent[s] to unethical behavior.”72  

There has also developed a tremendous amount of research focused on 
moral intuitions i.e. those intuitions that each of us brings into the solving of 
moral and ethical issues.73 However, in the business world, moral intuitions 
developed in non-business settings, arguably, might not be applicable 
because ethical issues that managers and employees encounter in a business 
environment differ from those confronted in other social settings. As a result, 
general moral intuitions developed in other settings of our lives may not 
suffice to distinguish ethical from unethical behavior in a business setting 
where competition and the free market predominate. It is therefore important 
that an organization does not, through vague and ambiguous organizational 
climates and cultures, leave managers and employees to rely on their moral 
intuitions and good judgments alone, but that a leader creates a culture in 
which the distinction between ethical and unethical behavior is clear.  

Research has also shown that “unethical behavior . . . often occurs [as a 
result of] the absence of a clear normative framework in the organization.”74 
Therefore, it is important for leaders to put systems in place that create 
clarity of standards and expectations to not only include an organization’s 
descriptive ethics, but its normative ethics and aspirations. An absence of this 
clarity presents high ethical risks for organizations. 

 
B. Role Modeling by Management and Supervisors 

 
Virtually all writers and researchers in the area of business ethics are 

uniform in observing that the ethical tone of an organization starts from the 
top down. This can come from formal systems established by boards, 

                                                   
71 Id. at 847. 
72 Id.  
73 See generally JONATHAN HAIDT, THE RIGHTEOUS MIND: WHY GOOD PEOPLE ARE DIVIDED BY 

POLITICS AND RELIGION (2013); Jonathan Haidt & Frederik Bjorklund, Social Intuitionists 
Answer Six Questions About Moral Psychology (2006), http//sspn.com/abstract=855164 
[hereinafter Haidt, Six Questions]; Jonathan Haidt, The Emotional Dog and Its Rational Tail: 
A Social Intuitionist Approach to Moral Judgment, 108 PSYCHOL. REV. 814 (2001) 

[hereinafter Haidt, Emotional Dog]. 
74 Kaptein, Culture, supra note 62, at 847-48. One dilemma for organizations is to design 
compliance and ethics programs to address this issue. Descriptive ethics describe how we 
actually act. Normative ethics describe how we should act and are, therefore, aspirational. 
Accordingly, a “normative framework” is a framework of ethics to which we aspire. 
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officers, and management, but equally important is “role model behavior of 
management and supervisors . . . . Social learning theory . . . sheds light on 
the relevance of this dimension. This theory holds that people learn what 
behavior is expected by observing the behavior of role models. Managers and 
supervisors are important role models within organizations. Ethical standards 
are undermined when managers and supervisors communicate contradictory 
or inconsistent signals to subordinates.”75  

The leader must, therefore, give this area priority from the outset in the 
leader’s choice of a leadership team and in the choice of people who are put 
in leadership positions where role modeling will occur. The leader will also 
certainly be a central moral role model for ethical leadership from whom the 
new developing team members, the supervisors, and the employees will take 
their moral cues. Each person in the leadership structure becomes a moral 
and ethical role model and a moral agent within the organization.76 An 
organizational culture that communicates positive messages through ethical 
leader role modeling reduces the risk of unethical decisions and behavior in 
the workplace. 

The task of ethical leadership and management is “to define and give 
life to an organization’s guiding values, to create an environment that 
supports ethically sound behavior, and to instill a sense of shared 
accountability among employees.”77 It is clear that, “[a]bove all, 
organizational ethics is seen as the work of management.”78 The goal is to 
orient the employees’ “patterns of thought and action”79 to ethics and the 
ethical ways for them to think and behave. Good role modeling by the leader 
and the leadership team can help to ethically strengthen and sustain an 
organization. 

  

                                                   
75 Id. at 848. 
76 See generally Skubinn & Harzog, supra note 56; Michael Brown & Linda Trevino, Do Role 
Models Matter? An Investigation of Role Modelling as an Antecedent of Perceived Ethical 
Leadership, 122 J. BUS. ETHICS 587 (2014); Joan MacLeod Heminway, Does Sarbanes-Oxley 
Foster the Existence of Ethical Executive Role Models in Corporations?, 3 J. BUS. & TECH. L. 
221 (2008); Ronald R. Sims & Johannes Brinkman, Role Models: The Case of John Gutfreund 
at Solomon Brothers, 35 J. BUS. ETHICS 327 (2002); Dennis Moberg, Role Models and Moral 
Exemplars: How Do Employees Acquire Virtue by Observing Others?, 10 BUS. ETHICS Q. 675 

(2000); Patrick E. Murphy, Character and Virtue Ethics in International Marketing: An 
Agenda for Managers, Researchers and Educators, 18 J. BUS. ETHICS 107, 109 (1999) 

(“[A]ppropriate virtues are discovered by witnessing and imitating behavior.”). 
77 Paine, supra note 4, at 111. 
78 Kaptein, Culture, supra note 62, at 847-48. 
79 Id. citing Trevino, Moral Person, supra note 3, at 601-17.  
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C. Time, Resources, Equipment, Information and Authority for 
Employees to Behave Ethically 

 
An important dimension of an ethical culture of an organization that is 

influential on ethical or unethical behavior is the capability of the 
organization to give employees opportunities and resources to behave 
ethically. This relates to “the extent to which managers and employees 
believe that they have sufficient time, budgets, equipment, information, and 
authority at their disposal to fulfill their ethical responsibilities.”80 

The Strain Theory in Psychology “holds that people resort to unethical 
behavior when they are unable to achieve their goals through legitimate 
means.”81 Professor Trevino “posits that people under time pressure are less 
inclined to pay attention to ethical standards than those who have sufficient 
time to carry out their responsibilities. In such a high-pressure culture, 
managers and employees may also start to think that other matters, such as 
meeting financial targets, are more important than complying with ethical 
standards. These factors create conditions for rationalizing unethical 
behavior”82 that are perfect situations for moral disengagement.83 

Therefore, the time factor, resources, and information elements are 
crucially important. Without a healthy combination of these ingredients, it 
becomes much easier for employees to rationalize ethical deviations and to 
use moral disengagement mechanisms to facilitate unethical conduct.84 
Therefore, as the organization moves forward and brings new people into the 
organization, the leader must be constantly sensitive to, and vigilant for, 
these elements of the culture and make sure that the organization has 
sufficient resources to allow its members sufficient time and resources to 
perform the tasks of the organization in ethical ways. 

 
D. Commitment of Employees to Behave Ethically 

 
Focusing on the concept of community, a dimension of an organization 

that is very important is the commitment of managers and employees to 
behave ethically. Social Bond Theory holds that “people engage in unethical 
behavior because they no longer feel attached, or committed to a given 

                                                   
80 Kaptein, Culture, supra note 62, at 849. 
81 Id. 
82 Id. citing Trevino, Moral Person Moral Manager, supra note 3, at 601-17. 
83 See generally supra note 60 and sources cited therein. 
84 Kaptein, Culture, supra note 62.  
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community.”85 When employees feel unteathered from their organizations 
and the values in their organizations (assuming that those values are ethical), 
research shows that they are more inclined to commit ethical transgressions. 
A lack of commitment can be a “primary cause of employees or managers 
engaging in unethical behavior.”86 Therefore, building a sense of community 
around good ethics by the entrepreneur and her management team from the 
beginning is crucial to increasing the chances for good ethical behavior and 
decreasing the risk of unethical behavior. 

 
E. Visibility of Ethical or Unethical Behavior 

 
Visibility of ethical or unethical behavior and the consequences that 

flow from each to those who act on it are related to role modeling by 
managers, but this category takes in all people who work for an organization. 
This includes both the people who act ethically or unethically and how others 
in the organization see that conduct and are affected by it. “Many studies 
emphasize the importance of perceived visibility because of its potential to 
expose unethical behavior and for acting as deterrent owing to the increased 
likelihood of getting caught.”87 

Therefore, leaders and supervisors must provide a culture in which 
ethical conduct by the leadership team and all others is visible. Visibility is 
also crucial so that good role modeling can take place. 

 
F. Openness to the Discussion of Ethical Issues and Problems 

 
An extremely important element of the ethical health of an 

organizational culture is whether the organization’s leadership gives 
employees opportunities to discuss ethical issues that they are seeing or 
experiencing without fear of retribution.88 “Communication theory indicates 
that through sharing and discussing issues people learn from each other, 
create and better understand their context, and are more motivated to honor 
agreements.”89  

                                                   
85 Id. at 849. See also ROBERT BELLAH, ET AL., HABITS OF THE HEART: INDIVIDUALISM AND 

COMMITMENT IN AMERICAN LIFE (1985 ed.) (concept of utilitarian individualism which can 
result in an unteathering of a person from people and institutions that are meaningful).  
86 Kaptein, Culture, supra note 62, at 849.  
87 Id. at 850. 
88 See Digital Realty Trust, Inc. v. Somers, 138 S. Ct. 787 (2018) (Supreme Court 
unanimously refused to broaden protections for corporate whistleblowers under the Dodd-
Frank Act unless they report to the SEC).  
89 Id. (emphasis added). 
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Professor Kaptein has observed that he has “encountered several 
instances of unethical behavior, which were partly caused by an 
organizational culture characterized by little discussion and debate. In such a 
closed culture, criticism is neither encouraged nor accepted, ideas are not 
exchanged and the readiness to discuss ethical issues is limited or even 
absent.”90 Researchers posit that “the persistent avoidance of moral talk-what 
they call moral muteness-reinforces an amoral organizational culture.”91 
Therefore, leaders will want to ensure that their organizational cultures 
provide all personnel the opportunities to speak out about ethical issues that 
they are experiencing or that they see and that the leadership is open to 
questions about ethical issues and are available for ethical conversations and 
guidance at all times.92 

 
G. Reinforcement of Ethical or Unethical Behavior 

 
One of the important dimensions of an organization’s culture is the 

visibility of whether managers and employees are being punished or 
rewarded for unethical decision-making or ethical behavior. This factors 
directly into the visibility of unethical or ethical behavior. When behavior is 
visible, employees are watching to see how the organization responds. 
“Reinforcement theory posits that the consequences of a decision made in the 
past influences decision-making in the future. Rewards will therefore lead to 
repetition. . . . Reward and punishment are important behavioral stimuli.”93 

Therefore, how the ethical leader handles good and bad ethical decision-
making from other leaders and everyone throughout the entire organization is 
important. A leader, therefore, also needs to act even when she sees ethical 
problems or good ethical behavior within her own leadership/ management 
team. This will set the tone and, no matter how close a leader might feel to 
her team, swift action to address even questionable ethical thinking, decision-
making, and/or behavior within her team is absolutely essential. By doing so, 
she can set the ethical tone early. If members of the organization see that 
unethical thinking, decision-making, and/or behavior go unaddressed, then it 
is easier for people to morally disengage from their own unethical conduct 
and to avoid cognitive dissonance. 

 
  

                                                   
90 Id. 
91 Id. (citing Frederick B. Bird & James A. Waters, The Moral Muteness of Managers, 32 
CAL. MGMT. REV. 73 (1989)). 
92 See MARY C. GENTILE, GIVING VOICE TO VALUES: HOW TO SPEAK YOUR MIND WHEN YOU 

KNOW WHAT’S RIGHT (2010). 
93 Kaptein, Culture, supra note 62, at 851 (emphasis added). 
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H. Countering the Normalization of Corrupt Behavior 
 
Related to many of the above dimensions of a culture is what occurs 

when employees see unethical role modeling, a lack of clarity of ethical 
standards, inability to behave ethically, visible unethical behavior, and 
reward systems that seem to reward unethical conduct and not doing the right 
thing is the normalization of corruption.94 The process of normalization of 
corruption refers to mechanisms that shape and frame “employees’ feelings, 
thinking, and behavior”95 that facilitates corruption in the workplace. 
Addressing these situations must be done by a leader as soon as she is aware 
of them. To not do so will normalize the corruption within an organizational 
culture. 

 
I. Whether Organizations Are Perceived to be “Fair” 

 
Professors Tom R. Tyler and John W. Dienhart, along with Terry R. 

Thomas, a Vice President of Ethics and Business Conduct at Premera Blue 
Cross, have made a forceful argument that “[i]f organizations want to build a 
culture that encourages ethical conduct and a commitment to compliance, the 
research shows that they should focus on fairness.”96 They discuss two 
dimensions of fairness. One dimension focuses on the fairness of outcomes 
i.e. whether employees and others in an organization find that the outcomes 
of management’s decision-making are substantively fair to them. This is 
described as outcome fairness or distributive fairness. The other component 
is procedural fairness which applies to the processes and procedures that are 
used to make decisions, produce outcomes, and that are attentive to 
interpersonal dimensions of the procedures used, to include the quality of the 
treatment that people receive by decision-makers.  

They describe procedural fairness as including “whether people are 
given an opportunity to present their views, whether procedures are neutral, 
transparent, and fact-based; and whether rules and policies are consistently 
applied across people and over time” . . . [and] “the manner in which people 
are treated while decisions are being made to include whether processes are 
dignified and the people in them are treated politely, whether people’s rights 
are respected, and whether the authorities involved are sincerely trying to do 

                                                   
94 See generally Campbell, Culture, supra note 62, at 284.  
95 Id. 
96 Tom Tyler, et al., The Ethical Commitment to Compliance: Building Value- Based Cultures, 
50 CAL. MGMT. REV. 31, 33 (2008) [hereinafter Tyler, Commitment]. 
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what is right for all of the people in the situation.”97 This applies to fairness 
at the decision-making level and fairness as to how employees are treated on 
an interpersonal level. 

They found that this quality of procedural fairness is essential to 
employees feeling like their values are honored by the organization, that they 
are being treated with dignity, and that, if this is the case, there is a much 
greater chance that a compliance and ethics program will be effective. They 
also concluded that a perception of procedural fairness increases the 
perception of the legitimacy of management and that “employee beliefs 
about whether their organizations are legitimate and moral and whether 
employees see managers making decisions using procedures that they believe 
are fair are the key factors to engage employee values.”98 

They stress that procedurally fair decision-making and interpersonal 
fairness are not confined to boards, officers, and upper level management. 
Instead they apply throughout the organization at all levels where the 
employees actually work. Therefore, the ethical leader must ensure that the 
organization’s internal decision-making process is procedurally fair. Equally 
important is that the leader ensures that leadership at all levels within the 
organization buy into this and that procedural fairness becomes an organizing 
value within the organization. 

 
IX. THE ETHICS INITIATIVE AND CONSIDERATION OF THE TYPES OF 

COMPLIANCE AND ETHICS PROGRAMS 
 

After informing themselves of the what types of programs they should 
institute or evaluate what is already in place in an organization, it is 
important to understand that there are two primary types of compliance and 
ethics programs: compliance-based and integrity-based. The integrity-based 
approach can also be thought of as a “value-based approach.”99 Each has its 
attributes, but, given the Guidelines Manual, the leader should consider a 
workable combination of both. 

It must be emphasized again, that these programs are not just for large 
companies. In fact, most large companies, at least those that are publicly 
traded and that have General Counsel, or regular outside counsel, should 
already have such programs. Because of resources, personnel, financial, and 
time constraints, not all leaders, especially those of small companies, can be 

                                                   
97 Id. at 33; see also Tom R. Tyler & Steven L. Blader, The Group Engagement Model: 
Procedural Justice, Social Identity, and Cooperative Behavior, 7 PERSONALITY & SOC. 
PSYCHOL. REV. 349 (2003).  
98 Tyler, Commitment, supra note 96, at 36 (emphasis in text). 
99 Linda Klebe Trevino, Out of Touch: The CEO’s Role in Corporate Misbehavior, 70 BROOK. 
L. REV. 1195, 1197 (2005) [hereinafter Trevino, Out of Touch]. 
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expected to replicate in their organization the nature and extent of programs 
as they are structured in large organizations. However, using the Guidelines 
Manual and the FCPA Guide as road maps for the structure and substance of 
programs for all organizations, and studying what works in large 
organizations, leaders and their leadership teams can adapt the essence of 
these source models as guides until their organizations grow and they can 
develop more mature programs. 

Psychologists distinguish between what they consider to be command-
and-control and self-regulatory types of approaches to both compliance and 
ethics initiatives in business and in organizational cultures. The command-
and-control concept is linked to extrinsic sources that affect, modify, and 
direct human behavior.100 Sarbanes-Oxley, the Guidelines, the Guidelines 
Manual, the FCPA Guide, and the DOJ charging decisions are prime 
examples of this model.  

The self-regulatory model, in contrast, “is linked to intrinsic 
motivational models of human behavior, which emphasizes individuals’ 
innate preferences and desires as the fundamental drivers of behavior. These 
innate preferences are conceptualized as operating independent of [external 
motivating forces] for the performance or nonperformance of particular 
behaviors.”101 Both of these models are embodied in the types of potential 
compliance and ethics programs discussed below. 

 
A. Compliance-Based Programs 

 
Compliance-based programs, more often than not, are “[d]esigned by 

corporate counsel.”102 They are designed “to prevent, detect, and punish legal 
violations.”103 They are predicated on deterring violations of the law through 
threat of detection and punishment for violations of the law or codes of 
conduct. “Such programs tend to emphasize the prevention of unlawful 
conduct, primarily by increasing surveillance and control and by imposing 
penalties . . . .”104 They are based more on a command-and-control 
philosophy.  

However, this orientation alone might not foster trust by those who 
work in organizations because they are based on external deterrence. 
Therefore, by themselves they might not foster value systems within 

                                                   
100 See generally Tom R. Tyler & Steven L. Blader, Can Businesses Effectively Regulate 
Employee Conduct: The Antecedents of Rule Following in Work Settings, 48 ACAD. MGMT. J. 
1143 (2005) [hereinafter Tyler & Blader, Conduct]. 
101 Id. at 1144. 
102 Paine, supra note 4, at 106.  
103 Id. 
104 Id. at 109. 
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organizations that people internalize and that are necessary to change 
corporate cultures, or in the case of smaller businesses, to create value-based 
cultures.  

Therefore, to foster meaningful change that goes deeper into the moral 
fabric of an organization and its culture and to create organizations that 
encourage exemplary behavior, a comprehensive approach that goes beyond 
external deterrence and punitive measures should also be implemented. That 
is where values-based programs come in.  

 
B. Integrity, Values-Based Programs 

 
In contrast to the compliance-based program, there is the integrity or 

values-based approach. In this article, the term values-based will be used to 
cover both concepts. Values-based programs certainly preserve a concern for 
the legal environment and compliance which affect organizations, but they 
go beyond that. Both compliance-based approaches and values-based 
approaches recognize the central role of leadership in designing and 
implementing programs. What is crucial for the leader to understand is that 
those two approaches are not mutually exclusive. Most companies have 
programs that are a workable combination of both models. Therefore, leaders 
and leadership teams should also strive for workable combinations. 

A values-based approach is designed to reach the very heart and soul of 
an organization, its values, and its culture. This type of program focuses on 
establishing the legitimacy of the program with the organizational leadership 
and all who work in the organization by developing and highlighting 
organizational values as well as governance. Such a program model focuses 
on inculcating an organization’s values into decision-making and behavior by 
management and employees and, thereby, inspiring all in an organization to 
live up to a company’s ethical ideals. This type of program is very much 
aspirational and normative in nature and is designed to create a commitment 
by everyone in an organization to shared values and to inspire everyone to 
identify with those shared values.  

A values-based program seeks “to create an environment that supports 
ethically sound behavior, and to instill a sense of shared accountability 
among employees.”105 This type of program, in contrast to a command-and-
control model, is predicated on a self-regulatory model which encourages 
people to want to incorporate the values into their own lives and the way that 
they conduct their work. The implementation strategies for this type of model 
may vary among organizations. however, their commonality is that they 

                                                   
105 Id. at 111. 
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“provide a common frame of reference and serve as a unifying force across 
different functions, lines of business, and employee groups.”106  

Professor Lynn Paine, in her very influential Harvard Business Review 
article, Managing for Organizational Integrity,107 distinguishes between 
compliance-based and integrity-based programs. She opines that there are 
genuine limits to a pure compliance-based strategy and accordingly, she has 
described the structure and features of integrity and values-based strategies 
as ones that give life to an organization’s guiding values, that create an 
environment that supports ethically sound behavior, that instill a sense of 
shared accountability among employees, and that are characterized by a 
conception of everyone that ethics is a driving force in an organization. 
Values-based programs help define what a company is and what it stands for. 
They, therefore, are more broad and deeper in substance than legal 
compliance models. 

The values-based component of a compliance and ethics program that 
focuses on organizational ethics and organizational culture is seen as the 
work of management. It is essential that leaders, managers, and supervisors 
at all levels and across all functions are involved in the process.108 Creating 
and implementing this managerial responsibility by a leader and his 
management team is essential to an organization’s ethically healthy culture. 

 
C. Which Model Is Better? 

 
In their classic study of over 10,000 randomly selected employees at all 

levels at six different businesses from various industries, Professors Trevino, 
Weaver, Gibson, and Toffler, investigated “what works and what hurts in 
ethics and compliance management . . . .”109 In so doing, they relied on 
employees’ responses in determining meaningful outcomes of ethics and 
compliance programs in order to “understand how different approaches to 
ethics/compliance management would affect [those] outcomes.”110  

Based on the results of that study, in identifying to what one should look 
to determine whether a compliance and ethics program was effective, the 
authors identified seven outcomes which they concluded were relevant to 
effective compliance and ethics programs. Those outcomes are singularly 
instructive for leaders when designing and managing their compliance and 
ethics programs. They are: (1) the extent of ethical and/or unethical behavior 

                                                   
106 Id.  
107 See generally Paine, supra note 4.  
108 Id. 
109 Linda Klebe Trevino, et al., Managing Ethics and Compliance: What Works and What 
Hurts, 41 CAL. MGMT. REV. 131, 132 (1999) [hereinafter Trevino, What Works]. 
110 Id. at 132. 
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within an organization; (2) the extent of the awareness of employees within 
an organization of legal and ethical issues that arise in the workplace; (3) the 
extent to which employees, once they are aware of the ethical issues that are 
present, will ask for help and guidance within the organization [this would 
include whether such help and guidance are available]; (4) whether 
employees in an organization feel comfortable reporting bad news to 
management; (5) since employees are really management’s front line 
[gatekeepers] in knowing about violations, whether there is a system 
monitored within the company, or outsourced by the company, [hotlines] for 
employees to report ethical issues; (6) whether the program with its formal 
and informal components are perceived by employees as resulting in, and in 
fact results in, better decision-making within the company; (7) whether the 
program is resulting in more employee commitment to loyalty and to the 
company.111 

The authors of this study found that a values-oriented program was the 
“most effective single orientation” to the positive dimensions of the above 
discussed outcomes and that “it is clearly most important to have a program 
that employees perceive to be value-based.”112 This conclusion reached by 
skilled academic researchers provides guidance and insight to leaders who 
have the responsibility for managing ethics and compliance in their 
organizations as to the design and substantive content of their programs.113 

Their conclusion is mirrored in a study done by Professors Tom R. 
Tyler and Steven L. Blader114 in which they interviewed 540 employees from 
a division in a multinational financial services company and surveyed 4,430 
employees from a national panel of respondents. They found that, with 
respect to the command-and-control model versus the self-regulatory model 
the study provided “strong support for the . . . importance of the self-
regulatory”115 model and that “reliance on a self-regulatory approach more 
effectively fosters employee rule following than does reliance on a 
command-and-control approach.”116 They further found that “[e]mployees’ 
social value judgments regarding their work organization, embodied in their 
perceptions of the legitimacy of organizational authorities and perceived 
congruence of their personal values with those of the organization, were the 
primary factors shaping their rule adherence.”117 

                                                   
111 Id. at 135. 
112 Id. at 138. 
113 See also Tom R. Tyler, Reducing Corporate Criminality: The Role of Values, 51 AM. 
CRIM. L. REV. 267 (2014) (excellent article on the role of values and legitimacy) [hereinafter 
Tyler, Values]. 
114 Tyler, Conduct, supra note 100. 
115 Id. at 1147 
116 Id. at 1148.  
117 Id. 
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Therefore, the answer to the question about which model is better is that 
both, not to the exclusion of one from the other, is the best approach. A 
workable combination of both is necessary for a program to have a chance at 
creating positive outcomes. The leader must, therefore, work with her team, 
and those on her team who have initial and primary responsibility to develop 
the program. 

 
X. IMPLEMENTATION OF RESPONSIBILITY FOR AN EFFECTIVE 

PROGRAM 
 

The Guidelines Manual provides that “[h]igh level personnel of the 
organization shall ensure that the organization has an effective compliance 
and ethics program, as described in this guideline.”118 Therefore, someone on 
the management team must be assigned responsibility for it. It must be kept 
in mind, however, that even if a person is assigned primary responsibility, 
officers of an organization and boards still have separate and independent 
fiduciary duties to insure that there is an effective compliance and ethics 
program in their organization.119 

 
XI. UNDERTAKING A BUSINESS ETHICS INITIATIVE AND DESIGNING 

AN EFFECTIVE COMPLIANCE AND ETHICS PROGRAM: KEY 

ELEMENTS AND DIMENSIONS 
 

Having considered the nature of personalities that present high ethical 
risks for organizations, the characteristics of organizational cultures that have 
a relationship to whether an organization is ethically healthy or whether it is 
not, and the types of compliance and ethics programs i.e. compliance-based 
and virtue/values-based, the task for the leader is to pull all of this together, 
to synthesize the concepts and to try to emulate the qualities of organizations 
that have been successful in creating ethically healthy organizational cultures 
that are nurturing of their employees’ best values and that serve as 
environments where good people thrive and bad people cannot find a home.  

Implementing these qualities can help to create an ethically healthy 
organization, or at a minimum help to nudge people toward ethical decision-
making and behavior. The prime importance for the leader and her team lies 
in thinking about this. Therefore, this article will now move into 

                                                   
118 Guidelines Manual § 8B2.1(b)(2)(B). 
119 Any discussion of these issues should include a study of fiduciary duties and their 
dimensions. See generally Orrin K. (Skip) Ames III, Closely Held Corporations: An 
Intersection of Business, Law, and Ethics, 43 CUMB. L. REV. 171 (2012-13); see also In re 
Caremark Int’l, Inc. Derivative Litigation, 698 A.2d 959 (Del. Ch. 1996) (Duty of Oversight 
as part of the fiduciary Duty of Loyalty). 
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considerations for the actual design of a program that will draw on the 
admonitions in the Guidelines Manual, the FCPA Guide, and the DOJ’s 
Evaluation of Corporate Compliance Programs, with the understanding that 
the Guidelines Manual structure should not be viewed as a checklist of 
minimum standards, but as a guide for adapting a program to an organization 
and its culture. 

The components of an effective program discussed hereafter mirror 
what academic scholars, compliance and ethics officers, and others have 
concluded are components of an effective program.120 While there are 
suggestions about the order in which each component is taken, there is no 
particular required order, but a suggested order is offered in this article. Each 
organization will be different and the order and timing of developing and 
implementing each component will depend on the organization. What is 
important is that the leader and her management team think about these 
matters and do what they can do to establish a workable ethics initiative in 
order to establish a pattern and a way of looking at ethics as an essential part 
of her business culture.  

Threshold questions when considering the design of such a program are: 
what are the goals of the program? What does one hope to accomplish 
through the design of a program? Understanding, or having some concept of 
the ultimately desired results and how to measure the success of those 
desired outcomes is essential.  

When actually designing a program that will be implemented, writing 
down the goals or objectives will, in all probability, result in the actual, 
workable goals being shorter and more focused. However, for this article, a 
more comprehensive review of what might be accomplished by an effective 
program is helpful. It is, therefore, submitted that, at a minimum, the 
following outcomes can be the results of effective programs with good 
training components: (1) building an awareness of a company’s moral values 
and its commitment to having a business premised on integrity;121 (2) 
increasing the moral sensitivity of boards, officers, managers, and employees 
so that they recognize ethical issues when those issues manifest themselves 
in a work environment and can conceptualize and are capable of articulating 
the correct issues for problem solving;122 (3) increasing the awareness by 

                                                   
120 See generally Muel Kaptein, The Effectiveness of Ethics Programs: The Role of Scope, 
Composition, and Sequence, 132 J. BUS. ETHICS 415 (2015). 
121 See Tyler, Values, supra note 113. 
122 See Suzy Jagger, Ethical Sensitivity: A Foundation for Moral Judgment, 8 J. BUS. ETHICS 

EDUC. 13 (2001). Moral sensitivity is the First Component of Rest’s Four Component Model. 
“Rest described the components as shorthand for the four major kinds of psychological 
processes, which ‘must have occurred for moral behavior to occur . . . and labelled them as 
Moral Sensitivity (Component 1), Moral Judgment (Component 2), Moral Motivation 
(Component 3) and Moral Character (Component 4).” Id. at 14; see also Lars Jacob Tynes 
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boards, officers, management, and employees of stakeholders, their ability to 
identify them, and increasing the understanding of, and appreciation for, the 
place of stakeholders and the effects of the decisions that they make on those 
stakeholders;123 (4) drawing on Kohlberg’s theory of moral development and 
Rest’s Four Component Model to assist everyone in an organization of any 
size to increase the level and quality of ethical decision-making at all levels 
within an organization;124 (5) since on-going and continuous reflection is an 
absolutely critical part of any education program, increasing the ability of all 
members of an organization to reflect on themselves, on decisions that they 
make and how and why they make them; (6) sensitizing all members of the 
organization to the development of the area of Behavioral Business Ethics 
and the resulting studies of the psychological impediments to ethical 
decision-making, such as psychological biases, moral disengagement, and 
bounded ethicality, that make people think that they are making ethical 
decisions when they may not be;125 (7) understanding the central role that 
trust plays in the very fabric of the organization and in every facet of our 
lives; (8) understanding the central role of legitimacy in the effectiveness of a 
compliance and ethics program; (9) understanding that it is incumbent for 
every member of an organization to embed company values into an 
organization; and (10) understanding the role that each member of an 
organization must fulfill as a “gatekeeper” to prevent unethical and corrupt 
conduct from occurring within the organization. Considerations for the 
design are, therefore, discussed below. 
                                                                                                                        
Pedersen, See No Evil: Moral Sensitivity in the Formulation of Business Problems, 18 BUS. 
ETHICS: A EUROPEAN REV. 335 (2009) (moral sensitivity correctly described as the first 
essential step in the ethical problem-solving process.)  
123 See generally J. Haskell Murray, Adopting Stakeholder Advisory Boards, 54 AM. BUS. L.J. 
61, 61 (2017) (“The social business movement seeks to have firms consider the interests of all 
corporate stakeholders rather than solely or primarily focus on the financial interests of 
shareholders.”) 
124 See generally John A. Weber, Business Ethics Training: Insights from Learning Theory, 70 

J. BUS. ETHICS 61 (2007) [hereinafter Weber, Training]. 
125 See David DeCremar & Wim Vanderkerckhove, Managing Unethical Behavior in 
Organizations: The Need for a Behavioral Business Ethics Approach, 23 J. MGMT. & ORG. 437 

(2016); Tigran W. Eldred, Insight from Psychology: Teaching Behavioral Legal Ethics as a 
Core Element of Professional Responsibility, 2016 MICH. ST. L. REV. 757 (2016); Gary R. 
Weaver, Encouraging Ethics in Organizations: A Review of Some Key Research Findings, 51 

AM. CRIM. L. REV. 293, 312-13 (2014) (“Minimally, ‘heuristics and biases’ research 
suggests that an important element of any organizational effort to encourage ethical and legal 
behavior is to make managers and other decision-makers at least somewhat aware of the kinds 
of faulty heuristics and decision biases likely to affect them, and of the ways in which 
particular organizational situations might set decision ‘traps’ for them vis-à-vis ethics and 
law.”) [hereinafter Weaver, Research]; Robert Prentice, Teaching Behavioral Ethics, 31 J. 
LEGAL STUD. EDUC. 325 (2014); Michael B. Metzger, Bridging the Gaps: Cognitive 
Constraints on Corporate Cultural & Ethics Education, 16 U. FLA. J.L. & PUB. POL’Y 435 

(2005).  
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A. Trust as an Organizing Principle 
 

One virtue that must serve as a guiding principle of the leader and 
anyone working in the organization is to develop and maintain an 
organization in which trust is an organizing principle. Trust can be on two 
levels. One is the trust that customers, suppliers, etc. have in the organization 
and the people who run it. The other is the trust that the people working in 
the organization have for each other.126 Both levels of trust can be nurtured 
by having an effective compliance and ethics program from the outset. 

 
B. Legitimacy as an Organizing Principle 

 
Another organizing principle is legitimacy. The concept of legitimacy 

permeates virtually all of the dimensions of an organization’s leadership, any 
ethics initiative, and an effective compliance and ethics program.  

When Psychologists discuss the concept of legitimacy they bifurcate the 
concept into discussions of legitimacy that arises out of power and legitimacy 
that is related to the self-regulatory model and concept. The legitimacy that is 
related to power has more of a nexus to the command-and-control model. In 
contrast, because of the above emphasis on the self-regulatory model, the 
legitimacy on which this article will proceed is the legitimacy that is 
predicated on the self-regulatory model and “the belief that those in power 
deserve to rule and make decisions influencing the lives of everyone, and the 
perception that they ‘ought to be obeyed.’ ”127 Other definitions of legitimacy 
that are relevant to the exploration of effective compliance and ethics 
programs are: “[A] generalized perception or assumption that the actions of 
an entity [for our purposes the organization] are desireable, proper, or 
appropriate within some socially constructed system of norms, values, 
beliefs, and definitions;”128 and “congruency between the values, norms, and 

                                                   
126 See Tyler, Commitment, supra note 96, at 40 (Studies consistently show “that employees 
who are asked about what they want in a workplace indicate that they want to work for people 
they trust…”); Robert F. Hurley, The Decision to Trust, HARV. BUS. REV. (Sept. 2006); Bill 
McEvily, et al., Trust as an Organizing Principle, 14 ORG. SCI. 91 (2003); Kurt T. Dirks & 
Donald L. Ferrin, The Role of Trust in Organizational Settings, 12 ORG. SCI. 450 (2001); Roy 
J. Lewicki, et al., Trust and Distrust: New Relationships and Realities, 23 ACAD. MGMT. 
REV. 438 (1998); D. Harrison McKnight, Initial Trust Formation in New Organizational 
Relationships, 23 ACAD. MGMT. REV. 473 (1998); Roderick M. Kramer, Trust and Distrust 
in Organizations: Emerging Perspectives, Enduring Questions, 50 ANN. REV. PSYCHOL. 569 

(1999). 
127 Tyler, Values, supra note 113, at 268-69.  
128 Mark C. Suchman, Managing Legitimacy: Strategic and Institutional Approaches, 20 

ACAD. MGMT. REV. 571, 574 (1995). 
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expectations of society [in our case the owners, managers, and employees of 
an organization] and the activities and outcomes of the organization.”129 

The leader will want to embed as many things as he can in all 
dimensions of the organization that will create in the minds of all members of 
the organization the reality of the legitimacy of the organization and its 
leaders. This will help to ensure that there is a congruence of the values of 
the organization with those who work in it so that those in the organization 
will want to follow the rules and so that they will see the organization as 
legitimate and its leaders as moral agents who deserve to be followed.130 

 
C. Due Diligence, To Include Authority, Responsibilities, 

and Delegation 
 

The Guidelines Manual stresses the concept of due diligence. It sends a 
clear message that due diligence includes the “promotion of an 
organizational culture and [one that] encourages ethical conduct and a 
commitment to compliance with the law. . . .”131  

The compliance component is fully in keeping with the In re Caremark 
fiduciary duty of loyalty (oversight) of a board to have a system in place to 
detect corrupt conduct.132 The Guidelines Manual provides that the 
organization is to have standards and procedures to detect criminal 
conduct.133 It speaks of an organization’s “governing authority” and its 
responsibilities. In most situations, the governing authority will be the board 
that is formed, the leader, and members of her management team. The 
composition of the board can certainly change and any governing structure 
should be flexible enough to grow and change. 

Along with the due diligence responsibility to establish standards and 
procedures to prevent and detect criminal conduct, the governing authority 
has the independent responsibility to be knowledgeable about the content and 
operation of the compliance and ethics program and to exercise reasonable 
oversight of the program, its implementation, and its effectiveness. The 
leader must make sure that all of the people who are in positions of authority 
are fully conversant with, and supportive of, the program. This is also crucial 
for mentoring and legitimacy. 

                                                   
129 Monica A. Simmerman & Gerald J. Zeitz, Beyond Survival: Achieving New Venture 
Growth by Building Legitimacy, 27 ACAD. MGMT. REV. 414, 416 (2002) (citations omitted). 
130 See generally Tyler & Blader, Conduct, supra note 100; Tyler, Values, supra note 113. 
131 Guidelines Manual § 8B2.1(a)(b)(1). 
132 In re Caremark International, Inc. Derivative Litigation, 698 A.2d 959 (Del. Ch. 1996). 
133 Guidelines Manual § 8B2.1. 
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The Guidelines Manual goes beyond the governing authority and 
focuses on “high-level personnel.”134 This category would certainly include 
the leader and any management team. High-level personnel have the 
responsibility to “ensure that the organization has an effective compliance 
and ethics program.”135 This is not advisory; it is considered mandatory. The 
Guidelines Manual allows for and contemplates that high-level personnel 
are, or one high-level person is, to be “assigned overall responsibility”136 for 
the compliance and ethics program. The leader should, therefore, designate 
one of the board members or a member of the management team to be the 
“high level” person with overall responsibility for the program. In larger 
organizations, this can be a Compliance and Ethics Officer. In small 
organizations, the use of the title for a board member or an officer sends a 
healthy psychological message to all organizational personnel. 

A specific individual, or specific individuals, must also be delegated 
“day to day operational responsibility”137 for the program. The person, or 
persons, with this day to day operational responsibility must have the 
responsibility and authority to report to the high-level person in charge of the 
program and, when appropriate, to the governing authority or a subgroup of 
the governing authority. This reporting is to focus on the effectiveness of the 
program.  

It is important, from the outset, for the leader to build a culture that fully 
supports those in charge of the ethics initiative and the compliance and ethics 
program. The Leader and her management team must ensure that the team 
and all others who come into the organization understand that each person is 
responsible for supporting those in charge of the compliance and ethics 
program and the values that are embedded in it. “A culture of compliance is 
present when employees understand the value the organization places on 
integrity, trust, and respect for the law.”138 Instilling this in each member of 
the organization is crucial if there is to be a culture of compliance. 

Compliance and ethics programs are dynamic. They evolve over time. A 
program that the leader and her team design today will probably look very 
different in three years. As the organization grows, risk assessments and 
personnel composition will change. In short, the personnel in any 
organization should expect, and embrace, the metamorphosis through which 

                                                   
134 Guidelines Manual § 8B2.1(b)(2)(B).  
135 Id.  
136 Id.  
137 Guidelines Manual § 8B2.1(b)(2)(C).  
138 KPMG, THE COMPLIANCE JOURNEY: BOOSTING THE VALUE OF COMPLIANCE IN A CHANGING 
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their compliance and ethics program will go over the years. A dynamic 
program should be a vibrant program that grows and adapts as the business 
grows. 

 
D. Screening of Personnel in the Organization with 

Substantial Authority 
 

The Guidelines Manual is clear that the organization, which would 
include the governing authority, high-level personnel, and those responsible 
for the day to day operation of the program are to use reasonable efforts to 
not put people in positions of “substantial authority”139 within the 
organization, who the organization knew or should have known through due 
diligence, have “engaged in illegal activities or other conduct inconsistent 
with an effective compliance and ethics program.”140 Therefore, the leader 
and his management team will need to have a good screening process as they 
bring people into the organization. Equally important, is that the leader 
should make sure that none of the people on his management team have these 
prohibited backgrounds before he even lets them become part of the 
organization and the team. Therefore, simply going into business, or being in 
business, with people who have the business and technical skills for which 
the leader is looking is no longer good enough. 

It is crucially important to bring on board a management team whose 
values are congruent with the values that the leader envisions for his 
organization. This is also true of employees who are hired. If the leader is not 
sensitive to this, trouble can manifest itself later. If the Board’s, the 
management team’s, the supervisors’, and the employees’ core values are not 
congruent, there may be times in the future when members of any of those 
groups will make decisions incompatible with the ethical values of the 
organization. 

 
E. Risk Assessment: Identification and Management 

 
One cannot adequately establish a potentially successful ethics initiative 

with an effective compliance and ethics program and a code of ethics out of 
context. Therefore, in order to establish that context, the leader and her 
management team must do a thorough and informed risk assessment across 
the full spectrum of an organization’s business, to include its strategic, 
financial, operational, and compliance dimensions. This risk assessment will 
be data driven. Enterprise risk management technology will provide leaders 

                                                   
139 Guidelines Manual § 8B2.1(b)(3). 
140 Id.  
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and managers at all levels the ability to review the statistical status of all 
levels of the organization’s business and to monitor those levels. A 
meaningful code of ethics and an effective compliance and ethics program 
must be designed with risk in mind. Therefore, a thorough and informed risk 
assessment should be the first step in any ethics initiative.141 

Ideally, legal counsel and accountants would be the primary ones, along 
with the leader and her management team, to do an informed risk assessment. 
Depending on the size of the business, however, costs for this professional 
advice could be problematic for small businesses and, therefore, the initial 
risk assessment might have to be done by the leader and an informed 
management team. However, as a minimal amount of time passes, a more 
informed and refined risk assessment should eventually develop and involve 
legal counsel as soon as possible. As it does, first line supervisors and 
employees should also be brought into the risk assessment process. Some 
good faith form of risk assessment is, therefore, essential. Risk assessment 
must also be thought of as being an on-going process in the organization so 
that the organization can conform its code of ethics and training to the 
developing and changing risks. 

The following represent merely a sample of the areas that should be 
covered in an initial risk assessment: (1) market-oriented risks; (2) laws and 
administrative regulations that will affect and govern the areas in which the 
organization functions; (3) governmental and regulatory agencies with which 
the organization deals and that govern the organization’s activities and areas 
of business; (4) insurance coverage; (5) electronically stored information 
(ESI) which is a crucial area that businesses often overlook, but which can 
spell the downfall of any organization that does not have a good ESI and 
document retention program that the organization is constantly monitoring; 
(6) cybersecurity; (7) ensuring privacy and identity management/protection; 
(8) employment and H.R.-related risks, such as Title VII issues; (9) third-
party risks;142 (10) and Intellectual Property (IP) matters such as patents, 
copyrights, trade secrets, covenants not to compete, and confidentiality 
agreements. 

                                                   
141 It has been observed, as the results of a survey of experts by the Ethics and Compliance 
Initiative, that “[r]isk assessments are the foundation on which [high quality ethics programs] 
are built.” Ethics & Compliance Certification Institute, Principles of High Quality E&C 
Programs, PRINCIPLES AND PRACTICES OF HIGH-QUALITY ETHICS AND COMPLIANCE 

PROGRAMS 21 (2016) [hereinafter ECI Survey]. See also FCPA Guide, supra note 34, at 58 
(“Assessment of risk is fundamental to developing a strong compliance program and is 
another factor DOJ and SEC evaluate when assessing a company’s compliance program.”) 
142 “[High quality programs] ensure that beginning on day one, third party agents, vendors . . . 
are held accountable to the organization’s standards with respect to responsible ethical conduct 
and compliance.” ECI Survey, supra note 141, at 22. See also KPMG Survey, supra note 138, 
at 33. 
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These are but a few of the areas of risks for any business of any size. 
The list is not meant to be exclusive; it is meant to provide a mere sample of 
the myriad of risk issues that must be considered at the outset. As a business 
grows, these risks can change and grow. The important paradigm is to have a 
process in place to constantly monitor and assess the risks. 

 
F. Values Analysis: Determining Core Values 

 
Before there can be any meaningful and informed ethics initiative, 

development of a code of ethics, and development of an effective compliance 
and ethics program, the leader and his management team must ask key 
questions: in what type of business are they; what type of business [ethically] 
do they want to have; what will they and the venture stand for; what is the 
purpose of their organization; and what are the values that they have and 
what they want a growing organization to have? These are all certainly initial 
questions that they must answer before they make an informed ethics 
initiative to produce a code of ethics and an effective compliance and ethics 
program. 

The exploration of, and reflection on, these questions will not only 
enable them to reflect on themselves, but it will help to define the types of 
employees who they want to hire, the types of third party businesses with 
which they want to deal, and the types of clients and customers with which 
they want to work. It will also help them to focus on stakeholders and have 
an appreciation for the effects on others of their decisions. 

Equally important, it will help them to focus on the concept of 
legitimacy and to have a value system that will guide future hiring so that 
their employees will feel a congruence between the values of the 
organization for which they are working and their own values. With 
identified, clear values, the leader, his management team, and those who 
come into the organization later, can see the organization and its leaders as 
legitimate and as moral agents. This will also nurture the self-regulatory 
model approach. Involving stakeholders and employees in this process is 
discussed below. 

 
G. Code of Ethics: A Stakeholder-Based Code Incorporating Core 

Values: An Important Element in Creating Ethically Healthy Cultures 
 

A business code of ethics can be thought of as being a set of guidelines 
and an expression of aspirational ethical conduct developed by an 
organization to guide the behavior of all personnel. It has been observed that 
such a code “is the most frequently cited instrument for preventing unethical 
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behavior in the workplace”143 However, there is some skepticism about 
whether codes of ethics actually influence organizational conduct. It has been 
observed that “empirical research has been clear that, at least by itself, an 
organizational code of conduct has limited, if any, influence on ethical 
behavior. But in this context of an organization whose overall climate is 
highly ethical, something like a code (or other formal policy interventions) 
will be more likely to provide value and effectiveness.”144  

An important study was done by Professors Adams, Taxhchian, and 
Shore in 2001 of 766 subjects to determine the differing perceptions, if any, 
between members of organizations that had codes of ethics as contrasted with 
members of organizations that did not. Their research revealed the following: 
(1) individuals in organizations with written codes of ethics rated the ethical 
behavior of members of that organization higher than did individuals in 
organizations that did not have codes; (2) individuals in organizations with 
codes rated company support for ethical behavior higher; (3) individuals in 
organizations with codes reported higher levels of satisfaction with ethical 
dilemmas that were faced and resolved by the organization than did 
individuals in organizations without codes; (4) members in organizations 
with codes judged subordinates, their co-workers, themselves, supervisors, 
and top managers as more ethical than members of organizations that did not 
have codes; (5) members of organizations with codes reported being 
encouraged to behave ethically more than members of organizations without 
codes; (6) and members of organizations that had codes felt less pressure to 
behave unethically than members of organizations without codes.145 This 
study clearly suggests “very clearly that an organizational code of ethics 
positively impacts employee perceptions and behavior.”146  

As a result, the authors of that study opine that: (1) the presence of a 
code may signal that ethical behavior is a company value and, therefore, 
engender psychological support for acting ethically; (2) such codes may 
legitimize ethical behavior for members of the organization who are already 
inclined to act ethically; (3) the presence of such codes may provide a 
context for ethical behavior; (4) and that such codes might trigger dialogue 
among members of the organization.147 Equally interesting is that the authors 

                                                   
143 Muel Kaptein, Toward Effective Codes: Testing the Relationship with Unethical Behavior, 
99 J. BUS. ETHICS 233, 238 (2011) [hereinafter Kaptein, Codes].  
144 See Weaver, Research, supra note 125, at 293 (citations omitted); Matt Statler & David 
Oliver, The Moral of the Story: Re-Framing Ethical Codes of Conduct as Narrative Processes, 
136 J. BUS. ETHICS 89, 89-90 (2016) (“Questions about the effectiveness of ethical codes of 
conduct animate a series of on-going debates among organizational researchers . . . .”) 
145 Janet S. Adams, et al., Codes of Ethics as Signals for Ethical Behavior, 29 J. BUS. ETHICS 

199 (2001).  
146 Id. at 207. 
147 Id. at 207-08.  
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suggest that, as a result of their study, “the mere presence of a code of ethics 
is more important than the content of the code per se.”148 Accordingly, it is 
suggested that the presence of a well thought out code that has important and 
relevant content far outweighs not having one. 

In spite of these authors’ findings about the simple presence of a code, 
many experts advise that, in order for a code to have a real and positive effect 
on an organization’s ethical culture, other dimensions must be added in. This 
was the result of Professor Muel Kaptein’s study in which he concluded that, 
in order to increase the effectiveness of a code, other key factors are 
necessary: (1) the frequency with which the code is discussed among all 
members of the organization; (2) the quality of those communications and 
discussions; and (3) the embedment of the code by all levels of management 
into the life and culture of the organization. Of those, he found that 
embedment by all levels of management was the most significant factor 
contributing to the effectiveness of a code.149  

With these research findings, codes should be thought of as being 
fundamental elements of an organizational culture. They should be a 
combination of compliance-based and values-based guidance. They should 
be an expression of the culture and values that the leader and her 
management team hope to have. They should be a good combination of some 
descriptive ethics that relate to present conduct that is expected out of all who 
work for the organization and normative ethics expressing aspirational 
targets and guides which give employees benchmarks to which they can 
aspire. The codes should contain guides and ethical norms concerning the 
type of organization that the leader and her team want and expect. They 
should also emphasize stakeholders. Such reinforcement of the relationship 
of stakeholders to what the organization does and what it is will help to keep 
organization members thinking in terms of stakeholders. 

Structurally, the codes should have preambles and lists of norms that 
coincide and fit with the organizations’ values that are expressed in terms 
that do not present the organizations’ members with any ambiguities. They 
should be written with language tailored to the organizations that members of 
the organizations can understand. They should be aligned with the 
organizations’ missions, visions, and values, and be fully accessible by 
everyone in the organizations.  

There are many sources on which a leader and her team can draw to 
learn how codes of ethics in other companies are drawn. If the leader or her 
management team have a good working relationship with an established 
company, the Guidelines Manual contemplates that large companies will 
assist smaller companies with compliance programs. When possible, leaders 

                                                   
148 Id. at 208. 
149 See generally Kaptein, Codes, supra note 143.  
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should draw on the expertise of such large companies when designing their 
codes and developing their compliance and ethics programs. Beyond that, 
seeking assistance of counsel and/or accountants should be considered. 

The paradigm to keep in mind is to create a healthy and workable 
balance between a command-and-control model for compliance and a self-
regulatory model for ethics. These two models should not be thought of as 
being mutually exclusive. Instead, optimally, they can be integrated into one 
cohesive, meaningful code of ethics that supports the organizations’ values.  

 
H. Embedding Core Values: Ethics Visibility: Providing Leadership 

and Guidance for Employees 
 

Once the risks and core values have been identified and a code of ethics 
has been developed, it is essential that the ways in which the leader and her 
management team manage will be essential to embedding the core values 
into the organization and will go a long way toward actualizing the self-
regulatory tendency in themselves and in the employees. It is essential that 
the employees feel that the core values are a part of every aspect of the 
organization and its leaders and that there is a congruence between the 
organization’s core values and their own core values. 

Good role modeling and ethical leadership at all levels is, therefore, 
essential.150 It is essential that the employees see that, from the top down and 
throughout the entire organization, ethical business practices are essential 
and that the entire leadership structure is living the values of the company.151 
Everyone in the organization must see and understand that there are moral 
underpinnings to the entire decision-making process in the organization. 

 
I. Embedding Core Values: Creating a Culture of Availability of 
Advice to Employees and the Ability of Employees to Speak Up: 

Creating a Culture of Communication 
 

The Guidelines Manual is very clear in providing that there should be a 
culture of communication in which employees have a mechanism to report 
unethical conduct as well as civil and criminal behavior that they see without 
fear of recrimination; that they feel that they have the unfettered ability to 

                                                   
150 See generally Weaver, Research, supra note 125 (addressing ethical leadership and specific 
leadership behavior that “active modeling, communication, and reinforcement of ethics that 
ethical leadership involves . . . .”) Id. at 309. 
151 “[C]ompliance . . . must start at the top. [The] DOJ and [the] SEC thus evaluate whether 
senior management has clearly articulated company standards, communicated them in 
unambiguous terms, adhered to this scrupulously, and disseminated them throughout the 
organization.” FCPA Guide, supra note 34, at 57. 
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talk with management and bring them “bad news” if necessary, and equally 
important, is that they feel that they can go to management at all levels for 
advice and help with ethical issues and problems. This freedom to 
communicate must exist at all levels within the organizational structure, to 
include supervisors.  

This will send a message to management and employees that the 
organization and its leaders are legitimate and that they [the employees] are 
being treated with dignity. It is also important for there to be a moral 
discourse within the organizational culture. “Through verbal exchanges 
people identify, evoke, and establish normative expectations as compelling 
cultural realities. Moral expressions are articulated to persuade others, to 
reinforce personal convictions, to criticize, and to justify decisions . . . Moral 
discourse plays a lively role of communicating normative expectations.”152 
This is an essential element if the self-regulatory model is going to work and 
produce an effective program and a culture of compliance. 

It is important that organizations have some systems, if employees feel 
uncomfortable with face-to-face reporting, for an anonymous reporting of 
criminal, civil, or ethical issues. Initially, depending on the size of an 
organization, there should be one person with whom the employees will feel 
comfortable. As the organization grows, more sophisticated systems, such as 
outsourcing, can be used. Outsourcing, however, is not universally favored. 
Some people feel that the system should be kept in-house and be managed 
properly. However, a study by Professors Gao, Greenberg, and Won-on-
Wing, showed that lower level employees’ intentions to report are higher 
when the system is administered externally.153 The bottom line is that there 
must be some process or system that will encourage reporting. “People’s 
willingness to report transgressions is . . . linked to a broader loyalty or sense 
of duty to the community and its authorities.”154 

An essential element of this is that there must also be a system for 
following-up on every report and then reporting back to the employee, if he 
or she does not report anonymously, on the outcome of the investigation. 
Employees must not feel that their reports are simply ignored, but that they 
are taken seriously by leadership and management. A culture of unfettered 
reporting, initiating a meaningful investigation, and a follow-up with the 
employee, if the reporting is not anonymous, is crucial to maintaining, in the 

                                                   
152 Bird, supra note 91, at 74.  
153 Jingyen Gao, et al., Whistleblowing Intentions of Lower-Level Employees: The Effect of 
Reporting Channels, Bystanders, and Wrongdoer Power Status, 126 J. BUS. ETHICS 85 (2015); 
see also Muel Kaptein, From Inaction to External Whistleblowing: The Influences of the 
Ethical Culture of Organizations on Employee Responses to Observed Wrongdoing, 98 J. 
BUS. ETHICS 513 (2011) (excellent article comparing elements of ethical cultures to the 
propensity of employees to blow the whistle).  
154 Tyler, Values, supra note 113, at 276.  
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eyes of the employees that there is legitimacy to the organization and its 
leaders. Even if, because of anonymity, individual feedback is not possible, 
the best practice is for the “[o]utcome of reported misconduct and the 
consequences that resulted in substantiated cases [be] regularly shared with 
all employees.”155 

 
J. Embedding Core Values: Training and Awareness 

 
It is submitted that, because good people can make bad ethical 

decisions, it is no longer good enough to hire good people. Therefore, 
meaningful and regular training is a core element of an effective program. 
“[R]esearch suggests that business ethics training can positively influence 
ethical behavior in the workplace.”156 In order to create and maintain an 
ethically healthy organizational culture and to have an effective compliance 
and ethics program, implementing an effective training program in an 
organization is essential.157 Central questions will be how real is the program 
to the people in the organization and, as the organization grows, how real is it 
to the people in the field who are the frontline gatekeepers? Another way to 
put this is how operationalized is the program in the organization and are the 
members of the organization internalizing and incorporating the ethical 
values into their daily working and personal lives? 

The Guidelines Manual is abundantly clear that effective training is an 
essential element of an effective compliance and ethics program.158 In order 
to get the most out of a training program, the methods of delivery should be 
varied so that the different learning styles of all organizational personnel will 
be accommodated and they will be able to reach their full potentials through 
training that is effective. Some of the methods of delivery that are 
recommended, many of which are based on learning theory, are the 
following: (1) using group discussions; (2) discussing real-life situations that 
are relevant to the work that is being done by the personnel of the 
organization; (3) integrating stakeholder analysis into any instruction 

                                                   
155 ECI Survey, supra note 141, at 31. 
156 Weber, Training, supra note 124, at 61. 
157 For instance, a primary precursor to making good ethical decisions is ethical awareness or 
ethical sensitivity which is recognizing the moral dimensions of a situation and interpreting 
and ascribing importance to that dimension. See Pedersen, supra note 122, at 338. 
Attentiveness is part of moral perception and it can be “learned, cultivated and maintained” 
and “through [the] promotion of attentiveness, individuals can enhance their ability of moral 
perception, and thus promote their ability to detect moral dimensions across situations.” Id. 
Therefore, moral awareness can be improved with good training programs. 
158 Guidelines Manual § (b)(4)(A). (“The organization shall take reasonable steps to 
communicate periodically and in a practical manner its standards and procedures, and other 
aspect of the compliance and ethics program . . . by conducting effective training programs . . . .”). 
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program; (4) assigning key management and employees active roles in 
designing the issues and problems to be discussed during training sessions; 
(5) getting employee in-put on ethical dilemmas that they have encountered 
and using those dilemmas in the training sessions; (6) allowing the 
participants to pose questions for use during the training sessions; (7) making 
the people who are participating active participants in the learning process; 
(8) carefully designing cases to be used so that they are relevant to the 
principles that the organization wants the participants to learn and so that 
they are relevant to what the participants do; (9) doing as much as possible to 
instill in the participants that what they are involved in is not a typical 
lecture, but that they are part of a learning team and community; (10) 
providing some form of wrap-up for the participants; (11) having continuing 
follow-up sessions so that the learning process does not dissipate; (12) 
providing regular and on-going opportunities for the organization members 
to discuss dilemmas and to reflect;159 (13) having focused instructions on the 
code of conduct of an organization, its meaning, and how it is actualized in 
the organizational environment. 

Consulting with members of the business community (stakeholders) on 
ethical problems encountered in their businesses could provide some real-life 
perspectives for the participants in any training program. Bringing volunteer 
business people, lawyers, and accountants to speak about ethical issues 
would bring some “real life” perspective to the trainees. Lawyers and 
accountants can be very informative speakers because they see ethical 
failures constantly in their practices. In fact, incorporating a lawyer who has 
litigation experience with business torts, improper business conduct, and 
employment law into an organization’s training program would be an 
excellent idea because that lawyer would have worked with business people 
as clients and as adversaries. A secondary benefit of drawing on these outside 
sources would be that the community and third parties would get a sense of 
the sincerity of the start-up team to developing an ethical organization.  

All members of the leadership structure, the board, the officers, 
management, and employees should be part of the on-going training 
processes. As for managers and supervisors, their training needs to equip 
them with competencies of ethical decision-making and an understanding of 
how to infuse people in their organization with the reality that, while they 
might think that they are making good ethical decisions, psychological biases 

                                                   
159 Weber, Training, supra note 124. See also James Weber, Investigating and Assessing the 
Quality of Employee Ethics Training Programs Among US-based Global Organizations, 129 

J. BUS. ETHICS 27 (2015) [hereinafter Weber, Investigating]; Leanne Morris & Greg Wood, A 
Model of Organizational Ethics Education, 23 EUR. BUS. REV. 274 (2011).  



Fall 2018 Ames III/305 
 

 

and other influences are impediments to good ethical decision-making.160 
Making people aware of these impediments is essential to preparing people 
to make ethical decisions and to exhibit moral behavior. 

 
K. Embedding Core Values: Visible Evidence of Incorporating Core 

Values Into Corporate Strategy and Creating Legitimacy 
 

This element of the leader’s ethics initiative has two dimensions. One is 
directed outward i.e. in what ways can the organization “show” to the outside 
stakeholders and the world that the code of ethics is meaningful and that the 
people in the organization are living it. The other is directed inward i.e. in 
what ways can the leader and her management team “demonstrate” to the 
employees that living the organization’s values is actually being done by the 
leadership and management. This can help to establish legitimacy and, 
thereby, encourage the self-regulatory approach among all members of the 
organization. Some external strategies are discussed above in the discussion 
of training 

One way to demonstrate both external and internal strategies is to 
eventually get stakeholders involved in the ethical discussions of values and 
what they expect and want out of the new organization when it comes to 
ethics and integrity. This will also demonstrate to the employees that 
management means what it says. 

Another way to demonstrate an internal strategy is to demonstrate that 
the organization’s leaders are, in fact, concerned about the types of third 
party organizations with which the company has business relationships and 
with what types of customers the company is dealing. This will demonstrate 
to the employees that management is living the values and supporting the 
relevance of those values to the ways in which they want the company and 
the employees to do business. This also sends a clear message that it is not 
just about money as an end game, but that the quality of the journey for the 
organization and anyone who is a part of it is equally important. This will 
convey to the employees that there is genuine legitimacy to the organization 
and its leaders. 

In addition to the strategies above, research has demonstrated that two 
visible internal business processes are essential to the employees’ perception 

                                                   
160 It is strongly suggested that the discipline of behavioral ethics should be incorporated into 
the instruction of all members of the organization. The research that has developed in this area 
is an absolutely essential dimension of any instruction so that all members are made aware of 
the psychological biases, etc. that affect ethical decision-making. See generally, supra note 
125 and sources cited therein. 
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of legitimacy.161 Both are predicated on the concept of fairness which is often 
expressed in terms of justice.162  

The first is outcome fairness. By that it is meant that the employees feel 
that the outcomes of decisions are fair on a substantive level. For the purpose 
of legitimacy, a second concept of fairness may be the more important of the 
two. It is procedural fairness. 

Procedural fairness is not necessarily predicated on outcome fairness. It 
is predicated on the perception that the process by which the leaders of an 
organization make and implement decisions is procedurally fair; that 
everyone is being treated equally; and that favoritism or conflicts of interest 
do not play any part in the decisions of the leaders. 

A prime example of this dichotomy is that, even though a program 
might be a mixture of a command-and-control model and a self-regulatory 
model, there should be clear statements by the company that, if there are 
violations of the law, of the code of conduct, or any of the values of the 
company, there will be consequences imposed. These consequences can 
range from a minimal slap on the wrist to dismissal. What is important, 
however, is that a clear message is sent that, for breaches of what is expected 
from everyone in the organization, from management on down, there will be 
consequences. With that in mind, in order to maintain legitimacy, any 
punishments or disciplines have to be perceived as being fair and uniformly 
imposed without favoritism as to position or status within the organization. 

For a balance, following the company rules and demonstrating good 
ethics should be rewarded in some way within the company. This 
juxtaposition of punishment and reward sends the message that the company 
appreciates those who demonstrate good ethics, but that it will not tolerate 
those who do not. This demonstration by the company projects legitimacy to 
the people who work in the company. 

In this context, it is suggested that management and employee 
evaluations contain a component whereby the individual is rated on his or her 
adherence to good ethics and values. This is a clear demonstration that good 
ethics are valued and it provides an incentive for the self-governance model.  

It is felt by some that elements of the command-and-control model i.e. 
surveillance, etc. convey an attitude of distrust from the organizations’ 
leaders to employees and that they undermine the full operation of the self-
governance model. However, Professor Tyler recommends that there are 
ways that the command-and-control dimensions of a system can be softened 
by the way that management handles the message.163 Leadership, therefore, is 

                                                   
161 See Tyler, Values, supra note 113.  
162 See Tyler, Commitment, supra note 96. 
163 See Tyler, Values, supra note 113, at 273-74. 
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the key to these issues because leadership strategy can contribute greatly to 
the success of the overall program, or conversely, can undermine its success.  

 
L. Embedding Core Values: Consulting with Employees 

and Stakeholders 
 

At the earliest possible time, the leader and her team, should involve 
stakeholders and employees in a dialogue about identifying core values and 
risks. For a small business, that involvement might not be easy nor, in some 
circumstances, will it be feasible. However, as the organization grows and 
the values, the code of ethics, and the compliance and ethics program are 
continuously reviewed and modified, developing this stakeholder strategy is 
an important dimension of a compliance and ethics program. 

This involvement will send a message of legitimacy to both the 
stakeholders and the employees. It will be a demonstration to both groups 
that leadership and management take values seriously and that there is a 
sincere effort, and that there will be a sincere, continuing effort, to identify 
the core values of the organization and to operationalize them in the 
organization and the way that business is done.  

 
M. Constant Monitoring and Reevaluation of the Program164 

 
It is essential that the risks, the values, the code of ethics, and the entire 

compliance and ethics program be constantly monitored and evaluated and, if 
necessary, modified. This is clearly one of the admonitions of the Guidelines 
Manual, but it also makes good business sense. Elements of the ethics 
initiative should be reviewed and reassessed, at a minimum once a year, but 
preferably twice a year. The individual referred to in the Guidelines Manual 
who has day-to-day operational responsibility for the program should take 
the lead in these reviews, but, as observed above, at a minimum, employees 
should also be involved in the process. That helps to impart a sense of dignity 
to the employees, a feeling that they are genuinely a part of the organization, 
and that they have a genuine stake in the moral standing of the business and 
its success.  

Some larger companies use formal outside ethics audits, but that might 
not be practical for smaller businesses. If affordable, however, it would be 
prudent to have a professional, such as a lawyer or an accountant, as part of 
the assessment team. While that might not be an initially affordable luxury, it 
should be kept in mind as a valuable additional element for the reviewing and 
assessing process as the business grows. 

                                                   
164 Guidelines Manual § 8B2.1(b)(5)(B). 
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N. Response If Ethically Corrupt and/or Criminal Activity 
is Detected165 

 
As has been appreciated since the In re Caremark decision, no matter 

how good a compliance and ethics program is designed, misconduct can 
occur. While the efforts explored in this article are designed with the ultimate 
goal in mind to prevent and mitigate corruption, unethical conduct, criminal 
violations, and civil breaches of legal duties, there is still a chance that 
corruption will occur. These measures are, therefore, not only designed to 
eliminate corruption, but to have internal processes in place to reveal it if 
does occur and to deal with it.  

Assuming that corruption and/or a violation of law is detected, how 
should the leader of a successful and value-producing organization, and the 
rest of the leadership and employee gatekeepers respond? Reflecting back on 
the Holder, Thompson, McNulty, and Yates Memoranda will provide some 
guidance.  

The first step is to conduct an internal investigation. One member of the 
management team should be appointed to shepherd this investigation. 
Ideally, outside counsel166 should be retained to conduct this investigation, 
but the leader and his management team can make a decision about whether 
that would be escalating the matter to a point where it would be cost-
prohibitive. However, it is important to have as a part of the compliance and 
ethics program a process in place for such an eventuality and an orientation 
for employees that internal investigations can take place and that, if they do 
not cooperate, they are subject to dismissal.167 While this might seem quite 
confrontational, this concept must be made clear to all personnel in the 
organization because there should be no impediments thrown in the path of a 
full investigation by anyone working in the company. 

The investigation must be fair and impartial. Equally important is that 
the way that it is conducted should appear to all members of the organization 
that it is impartial and procedurally fair. Recalling the discussions about 
legitimacy and procedural fairness, this appearance of fairness is crucial in 
maintaining the legitimacy of the organization and its leaders. 

The goal of the investigation should be to determine if the allegations 
are true and, if so, who is involved and why. Recalling the discussions about 
the Holder, Thompson, McNulty, and Yates Memoranda, the DOJ will be 
looking at how the investigation is conducted, whether it has been thorough 

                                                   
165 Guidelines Manual § 8B2.1(b)(7).  
166 Issues of the attorney-client privilege and the attorney work product are beyond the scope 
of this article, but these are always primary concerns with any internal investigation conducted 
by counsel. 
167 See, e.g., Oilman, et al. v. Marsh & McLenan Cos., 826 F.3d 69 (2d Cir. 2016).  
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and fair, and whether it has identified the person or persons in the 
organization who were involved. That identification is absolutely crucial to 
compliance with the Yates Memorandum with respect to cooperation offered 
by the organization in disclosing the people involved in the corrupt activity.  

The “why” is crucially important to the organization because it will be 
essential to identify why the corruption occurred and how it occurred because 
the follow-up by the organization will focus on whether the compliance and 
ethics program failed; if so, why; and how the program should be modified to 
address such a problem. The root causes of the corruption must be identified.  

Finally, the decision of whether to cooperate with the government is a 
crucial one. In a vacuum, it is recommended that timely disclosures to 
relevant government and regulatory authorities be made. As demonstrated 
above, the Guidelines Manual, the respective DOJ memoranda, the DOJ 
charging decisions, and, specifically, the Yates Memorandum, have all 
clearly put businesses on notice that cooperation is expected. In the end, 
however, the decision about cooperation must be made after consulting with 
experienced counsel.  

Cooperation can have a tremendous impact on whether the DOJ uses a 
Deferred Prosecution Agreement, a Non-Prosecution Agreement,168 or moves 
forward with prosecution of the organization. The latter alternative can be 
devastatingly destructive to any organization. The Arthur Anderson 
prosecution arising out of Arthur Anderson’s conviction for obstruction of 
justice as Accountants for Enron in the Enron story is the prime example. 
While Arthur Anderson’s conviction was eventually overturned by the 
United States Supreme Court on the basis of a problematic jury instruction 
on the mens rea in the obstruction statute, it was too late for Arthur 
Anderson.169 By that time the formerly prestigious accounting firm had 
crumbled and was no longer viable.170 That is what any business faced with 
internal corruption wants to avoid. Furthermore, the reputational damage can 
destroy the dreams of all involved very fast. Therefore, the consideration to 
cooperate is crucial. 

In any compliance and ethics program, providing for these eventualities 
and educating management and employees on these issues is absolutely 
essential. Those issues should be addressed and procedures put in place in the 
event that such a situation occurs. 

 
  

                                                   
168 See O’Sullivan, supra note 25. 
169 Arthur Anderson, LLP. V. United States, 544 U.S. 696 (2005).  
170 See Jeffrey S. Kinsler, Arthur Anderson and the Temple of Doom, 37 SW. U.L. REV. 97 

(2008) (unique perspectives on the demise of Arthur Anderson).  
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XII. CONCLUSION 
 

It is hoped that this article has demonstrated the need for leaders and 
management teams to address compliance and ethics from the very beginning 
of an organization or as soon as an on-going organization can. Considering 
these issues will, it is submitted, increase the chances for viability and for 
developing an organization and its employees as moral agents. 

The Guidelines, the Guidelines Manual, the DOJ, and the courts clearly 
expect this. This expectation has been forcefully articulated by the DOJ 
leadership. In 2015, then Deputy Attorney General Sally Yates, the author of 
the Yates Memorandum, said: “We want to restore and help protect the 
corporate culture of responsibility. That’s only possible with strong 
compliance programs – and with rigorous internal controls that help 
companies self-assess and self-correct.”171 

The DOJ also hired Hui Chen as its first Compliance Officer. She had 
formerly served as a federal prosecutor and in compliance officer capacities 
with various corporations.172 Her hiring was a singularly significant event 
because it demonstrated the DOJ’s focus on compliance and ethics programs, 
their importance to corporate governance, ethical leadership, and the 
necessity to have an effective and robust program. While she has since left 
the DOJ, even though present Attorney General Sessions has a lot of issues 
with which he is contending, it is expected that he and federal prosecutors 
will continue a policy of rigorous scrutiny of organizational cultures and 
compliance and ethics programs. 

Failure to do what is necessary to think about ethics, to undertake an 
informed ethics initiative, and to design an effective compliance and ethics 
program by a leader and her management team from the beginning of a start-
up or as soon as possible for an on-going business of any size might be too 
late. It is, therefore, crucial that the leader and her management team include 
in their business plan, and in any subsequent revisions of an already existing 
plan, a section for compliance and ethics demonstrating that they have 
thought about those dimensions of their organization and that they plan to 
implement what is necessary to have an ethically healthy culture. 

 

                                                   
171 Press Release, U.S. Department of Justice, Deputy Attorney General Sally Quillian Yates 
Delivers Remarks at American Banking Association and American Bar Association Money 
Laundering Enforcement Conference (Nov. 16, 2015), www.justice.gov/opa/speech/deputy-
attorney-general-sally-quillian-yates-delivers-remarks-americanbanking0. 
172 See Department of Justice Roundtable Discussion on Compliance with Andrew 
Weissmann, DOJ Fraud Section Chief and Hui Chen, then DOJ Criminal Division Compliance 
Counsel (Nov. 13, 2015), www.youtube.com/watch?v=pRTGZmmmbc5o. 


