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ABSTRACT 
 

Countries these days are generally very careful about the enforcement of 
contracts, especially about the function of commercial courts and judiciary in 
general, for attracting foreign investment and keeping the economic growth 
and activity smooth. However, after spending billions of dollars on the rule 
of law and judiciary reform in Afghanistan, commercial courts of 
Afghanistan are in the bottom of lists. Serious problems have been illustrated 
in the World Bank’s Doing Business report about enforcing contracts and 
function of the commercial courts in Afghanistan. This paper tries to find out 
the reason behind the low function of commercial courts in Afghanistan and 
its negative effects. Part one of the paper describes the historical background 
and structure of commercial courts in Afghanistan and discusses the 
importance of commercial courts and need of reform. Part two discovers and 
discusses problems of the Afghan commercial courts and its current 
proceedings. Part three on the other hand provides specific recommendations 
for reform and enhancing the effectiveness and efficiency of the commercial 
courts. 
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I. INTRODUCTION 
 

Despite having a specialized commercial court, Afghanistan has been 
considered very poor in enforcing contracts. World Bank in 2017 Doing 
Business ranked Afghanistan 180 among 190 countries in enforcing 
contracts. Countries these days are generally very careful about the 
enforcement of contracts especially function of the commercial courts and 
judiciary in general for attracting foreign investment and keeping the 
economic growth and activity smooth. It was surprising to me that when I 
was interviewing judges and sharing the idea with anyone I heard the same 
story “we have a lot of problem with the commercial courts in Afghanistan,” 
still I figured out less attention being paid to the commercial courts. This 
paper will figure out if commercial courts in Afghanistan are functioning 
well. If not, what are the problems and what will be the workable solutions 
for these problems? The paper tries to reach the actors of commercial courts, 
especially judges through interviews1 to examine the practical proceedings of 
Afghan commercial courts and their challenges. The problem of Afghan 
commercial courts regarding case management and court automation is 
crucial. In both Afghanistan is scored near to zero. In Addition, workload and 
backlog of cases is serious that is followed by nonprofessional and 
inadequate personal. Most importantly, commercial courts in Afghanistan 
suffer from lack of a comprehensive and efficient rule of procedure. All these 
problems not only undermine access to justice but also create room for 
corruption and negatively affect the economic activities and growth. 
Fortunately, experience of reform in other countries suggests the possibility 
and positive result of reforms. This paper considering the viewpoints of the 
courts’ real actors and the situation of Afghanistan provides specific and 
practical recommendations for reform in the commercial courts of 
Afghanistan. 

 
  

                                                   
1 Nine commercial court judges of Afghanistan have been interviewed that represent almost all 
primary commercial courts, except the Kunduz Primary Commercial Court, and three 
intermediate appellate commercial courts of Kabul, Herat, and Nangarhar. In addition, two 
instructors of the judicial stage and a student of judicial stage are also interviewed. Also, 
Habiburrahman Rahmani, Senior Case Management Specialist at (ADALAT) the current 
implementer of Afghanistan Court Administration System (ACAS), and Mr. Fetratullah 
Farhat, SI Section Lead of JSSP, implementer of the Afghanistan Case Management System 
(CMS) were interviewed to examine the case management of commercial courts.  
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A. Historical Background and Current Structure of Afghan 
Commercial Courts 

 
Since the late-nineteenth century, a specific mechanism for commercial 

dispute resolution exist in Afghanistan. During the period of Amir 
Habibullah Khan (1901-1919) panchat (an elected board of commerce, 
mostly headed by Hindu minority) was responsible for resolving commercial 
disputes2. Commercial customs, contracts and documentary evidence were 
the sources for the board to solve commercial disputes.3 Later in 1931, 
Faysala-E Monaaziaat-E Tujarati (a commercial dispute tribunal) was set up 
in Kabul, which was followed several years later by tribunals in Kandahar 
and Balkh.4 These courts functioned as first instance commercial courts. 
Based on several king’s orders the second appellate review authority was 
given to the Chamber of Commerce and the final appellate review was with 
the authority of Ministry of Commerce and later Ministry of National 
Economy.5 Yet, The Chamber of Commerce and the Ministry of Commerce 
were lacked the ability and expertise alike the appropriate regulation to 
adjudicate commercial disputes.6 Therefore, in 1949 a three-tiered 
commercial court was established under the supervision of the Ministry of 
Justice that later by the establishment of the independent judiciary transferred 
to the Supreme Court.7 

However, since the enactment of the Commercial Procedure Code in 
19658 until now a three-tiered specialized commercial court exist for 
commercial disputes resolution. Based on the Law on Organization and 
Jurisdiction of Judiciary Branch at the center of each province, if needed, a 
primary commercial court and a commercial division within the provincial 
appellate court, for the intermediate appellate review, is established9. 
Currently, only in six provinces of the country, Kabul, Herat, Balkh, 
Kandahar, Kunduz, and Nangarhar, a primary commercial court, which are 
followed by the commercial divisions of the provincial appellate courts for 

                                                   
2 Hazrat Gul Hesami, JUDICIAL HISTORY IN AFGHANISTAN (2009). Translated from Dari text by 
the author. 
3 Ramin Moschtaghi, Organization and Jurisdiction of the Newly Established Afghan Courts–
The Compliance of the Formal System of Justice with the Bonn Agreement - Max Planck 
Yearbook of United Nations Law 10.1 (2006): 531-590 available online at: 
http://www.mpil.de/files/pdf3/mpunyb_12_ramin1.pdf. 
4 Moschtaghi, supra note 3. 
5 See Hesami, supra note 2.  
6 Mohammad Hashim Kamali, LAW IN AFGHANISTAN; A STUDY OF THE CONSTITUTION, 
MATRIMONIAL LAW AND THE JUDICIARY 220 (1985). 
7 Id. 
8 Commercial Procedure Code, Kabul: Official Gazette No (1-4), March 7, 1965. 
9 The Law on Organization and Jurisdiction of Judiciary Branch, Kabul: Official Gazette: No 
(1109), June 30, 2013, Art 65 & 52 & 53. 
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appellate review, exists. In provinces where commercial courts do not exist 
the civil division of the provincial primary courts are responsible for solving 
commercial disputes10. As the final resort, the Commercial Division of the 
Supreme Court, in Kabul, has the upper-level appellate review authority of 
all commercial courts11. 

 
B. Importance of the Reform of Commercial Courts 

 
There is no doubt in the importance of enforcement of contracts for a 

healthy growth and economic activity. As the Organization for Economic 
Co-Operation and Development (OECD) provides, “poor contract 
enforcement limits funding for business expansion and tremendously slows 
down the rate of trade, investment, economic growth and development in 
general12”. Considering the importance of enforcing contracts, there is an 
international trend toward reform. The World Bank Doing Business recorded 
at least 144 cases of reform, between 2008 and 2016, in several countries 
around the world for better enforcement of contracts13. Some countries, as 
World Bank recommends, established specialized commercial courts, others 
tried to fix the existing mechanisms for commercial dispute resolution, 
especially courts. However, different elements should be considered, courts 
have the key role in assuring the enforcement of contracts and commercial 
dispute resolution. The reason Richard e. Messick, a senior public sector 
specialist of the World Bank, gives for the courts role is a double function of 
being the last resort and deterring the breaches of contracts and obligations 
by the threat of a lawsuit14. Besides, well-functioning courts are important for 
a better investment climate15.  

Surprisingly, after spending billions of dollars of foreign aid for rule of 
law reform in Afghanistan, still commercial courts are functioning poorly 
and Afghanistan ranks low in enforcing contracts16. In fact, the reformers and 
donors in the last one and a half decade of rule of law reform in Afghanistan 
have paid less attention to the commercial courts. Instead, much focus and 

                                                   
10 See id. at Art 65. 
11 See id. at Art 42. 
12 OECD, Policy Framework for Investment, (2015). http://www.oecd.org/investment/toolkit/. 
13 The World Bank, Doing Business 2017; Doing Business Reforms. 
http://www.doingbusiness.org/data/exploretopics/enforcing-contracts/reforms.  
14 Richard E. Messick, What Governments Can Do to Facilitate the Enforcement of Contracts, 
(World Bank, 5th Dec. 2005); 
http://siteresources.worldbank.org/INTLAWJUSTINST/Resources/ContractEnforcementCairo
.pdf. 
15 See supra note 12. 
16 World Bank, 2017 Doing Business, Enforcing Contracts-Afghanistan; 
http://www.doingbusiness.org/data/exploreeconomies/afghanistan/enforcing-contracts. 
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resources have been given to promote criminal justice and human rights. 
Professor Hall, Director of the LL.M in Democratic Governance and Rule of 
Law at Ohio northern university, provides an analysis of the U.S Foreign 
assistance funding for rule of law in Afghanistan17. Considering only the 
2015 U.S funds to Afghanistan, according to the U.S congressional budget 
justification for foreign operation as analyzed by Professor Hall, $ 
137,250,000 was allocated for the rule of law in the international narcotics 
control and law enforcement account, which only covers criminal justice18. 
This amount is not comparable with the $ 13,900,000 allocated for the 
economic support that is available for commercial law reform19. However, 
this economic support fund is not necessarily spent on the commercial courts 
or in general on the enforcement of contracts. Rather, this fund covers a big 
umbrella that for the most part includes areas other than commercial law.  

The past one and half decade experience shows that commercial law 
reforms focused on the substantial rather than procedural commercial law in 
Afghanistan. Among these, reforms one can point to the enactment of laws 
and regulations, and providing technical supports to the Ministry of 
Commerce and Industries20, and the Afghanistan Chamber of Commerce21, 
etc. Acknowledging some reforms and supports including establishment and 
support of the Afghanistan Center For Commercial Dispute Resolution22, and 
some training sessions for the commercial courts’ judges about the 
Commercial Procedure Code and some other laws, however, one can claim 
that unfortunately, commercial dispute resolution, especially commercial 
courts, are basically ignored in Afghanistan. 

Low performance of the commercial courts is risky for Afghanistan and 
has negative effects. Starting with the first negative effect of the low function 
of the commercial courts, it deters foreign investment. An analysis of the 
foreign direct investment (FDI) in Afghanistan indicates significant reduction 

                                                   
17 Karen Hall, Make Justice, Not War: Funding Data and the Nexus Between National 
Security and Rule of Law Reform. (April 11, 2017) (unpublished manuscript and data on file 
with the author). 
18 See supra note 17. 
19 See supra note 17. 
20 Look at the website of the Ministry of Commerce & Industries of the Islamic Republic of 
Afghanistan. http://moci.gov.af/en/. [last visited May 7, 2017].  
21 Look at the website of the Afghanistan Chamber of Commerce & Industries. 
http://www.acci.org.af/. [Last visited May 7, 2017]. 
22 The Afghanistan Center for Commercial Dispute Resolution is recently established in 
Kabul, Afghanistan by the financial support of Harakat – Afghanistan Investment Climate 
Facility Organization, and technical assistance of an Italian ADR center, to provide alternative 
dispute resolution services for commercial disputes in Afghanistan. However, the center has 
not started its arbitration services, currently, it provides mediation services. See. 
http://www.acdr.af/en/afghanistan-center-for-commercial-dispute-resolution-holds-its-
inauguration/ (last visited May 6, 2017). 
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from different angles23. For instance, as Figure 1 bellow indicates 
Afghanistan has significant reduction of FDI net inflows from $271,000,000 
in 2005 to very lower numbers in the following years. However, an increase 
to $169,086,610 is seen in 2015 but has not reached the number in 200524. In 
addition, as Figure 2 suggests, Afghanistan is far from its counterparts in the 
near region too25.  

 

 

Figure 1. Afghanistan Foreign Direct Investment, net inflows 
(Balance of Payment, US $). 

Source: World Bank. 
 

  

                                                   
23 For detailed information, see Indexmundi – Afghanistan- Foreign direct investment, 
available at: http://www.indexmundi.com/facts/afghanistan/foreign-direct-investment. (last 
visited May 8, 2017). 
24 World Bank, Foreign Direct Investment – Afghanistan, available at: 
http://data.worldbank.org/indicator/BX.KLT.DINV.CD.WD?end=2015&locations=AF&start=
2001&view=chart. 
25 See supra note 24. 



Spring 2018 Ahmadzai/147 
 

 

 

Figure 2. Comparison of Afghanistan in the region (2015 FDI). 
Source: World Bank. 

 

Ill-functioning of the commercial courts also discourages domestic 
merchants and investment. Based on the enterprise survey in 201426 40.80% 
of firms identify the courts’ system in Afghanistan as a major constraint for 
businesses. Similarly, the 2016 rule of law index indicates that civil justice, 
which of course includes commercial dispute resolution, is very weak, as 
Afghanistan ranked last in the region, 6/6, and 110 among 113 countries in 
the world27. 

Looking at the inefficient commercial courts some disputants prefer to 
solve their cases and disputes through customary and informal justice. 
“Merchants refer their cases to shuras (gathering of elders) where powerful 
people like member of the parliament or provincial councils exist, however 
they are not deciding based on the law28,” says judge Atiqurahman Habib 
from Balkh Primary Commercial Court. The Asia Foundation’s survey in 
201629 shows that 43.59% of those who had a dispute in the last 2 years 
referred their cases, among which 9.5% are commercial cases, to shuras and 

                                                   
26 World Bank, Enterprise Surveys – Afghanistan (2014), available at: 
http://www.enterprisesurveys.org/data/exploreeconomies/2014/afghanistan. [last visited May 
7, 2017]. 
27 World Justice Project, Rule of Law Index 2016 – Afghanistan. Available at: 
http://data.worldjusticeproject.org/#groups/AFG. [Last visited May 6, 2017]. 
28 Interview (telephone call) with Judge Atiqurahman Habib from Balkh Primary Commercial 
Court, (10:30 am, April 13, 2017). 
29 Asia Foundation, A Survey of the People: Afghanistan (2016), available at: 
http://asiafoundation.org/wp-content/uploads/2016/12/2016_Survey-of-the-Afghan-
People_full-survey.Jan2017.pdf. 
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jirgas30. My understanding is that the real number of commercial cases 
referred to informal justice in Afghanistan is more than what is shown in this 
survey. Because, this survey focuses on the ordinary people, not necessarily 
merchants, that might not differentiate between commercial and non-
commercial cases.   

Nevertheless, some may argue the possibility of alternative dispute 
resolution (ADR) and perhaps international or foreign tribunals as alternative 
mechanisms for commercial dispute settlement, as Kleinfeld in her book, 
Advancing the Rule of Law Abroad 31 provides. Based on the notion of 
freedom of contract the parties to a contract, two merchants, can select the 
authorized tribunal, including the international or foreign tribunals, for their 
future disputes. The Afghanistan legal system considering this principle 
recognizes alternative dispute resolution, arbitration and mediation, in 
general32, and international and foreign tribunals in part33. However, 
considering the nature of these mechanisms and situation of the country, 
these methods are not appropriate alternatives for the failure of the 
commercial courts in Afghanistan yet. Commercial courts will likely be 
engaged in most cases even though they were referred to ADR34 or foreign 
tribunals, most importantly in disputes about enforcing and recognition of the 
decisions of these tribunals35. Besides, ADR is not well known between 
citizens, and people cannot trust the enforcement of their decisions as they 
trust the courts. A judge from the Kabul Primary Commercial Court says, 
“We refer some cases to the Commercial Dispute Resolution Center36, but 

                                                   
30 The US. Department of State document shows that 80% of cases refer to informal justice in 
Afghanistan. This number is double of what Asia Foundation show however, there is no data 
to support the number provided by the U.S. Department of State. Look at the: U.S. Department 
of State, Investment Climate Statement- Afghanistan (2015), available at: 
https://www.state.gov/documents/organization/241662.pdf. [Last visited 14th April 2017]. 
31 Rachel Kleinfeld, Advancing the Rule of Law Abroad, (Washington, D.C: Carnegie 
Endowment for International Peace, 2012), pp53.  
32 The Private Investment Law, Kabul: Official Gazette No (869), 21st December 2005, Art. 
30. -- The Commercial Arbitration Law, Kabul: Official Gazette No. (913), January 30, 2007. 
-- The Commercial Mediation Law, Kabul: Official Gazette No. (913), January 30, 2007. – 
Law on Commercial Contracts & Sales of Goods, Kabul: Official Gazette No (1150), October 
20, 2014, Art. 87&88. – See: supra note 8: Second Book, Chapter 11 (Art. 208-230). 
33 The Private Investment Law, Kabul: Official Gazette No (869), 21st December 2005, Art. 
30. -- & The Commercial Arbitration Law Kabul: Official Gazette No. (913), January 30, 
2007, Art. 3. 
34 For instance, look at Article 15, 23, 28, & 53 in the Commercial Arbitration Law, Kabul: 
Official Gazette No. (913), January 30, 2007. 
35 Article 225 of the Commercial Procedure Code says that the commercial court after 
considering the validity of the arbitration decision and its compliance with the law, issues its 
decision. See supra, note 8, Art. 225. 
36 See supra note 22. 
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they are not solved most the time and the center does not function well37”. 
Moreover, there are cases that are under the sole jurisdiction of the courts 
and cannot be solved elsewhere.  

Coming specifically to the international and foreign tribunals, they are 
not accessible and affordable for all disputants in Afghanistan. While 
international or foreign merchants and perhaps domestic big companies and 
merchants may be interested in these mechanisms, there are several reasons 
that domestic merchants, especially small enterprises, cannot access and 
afford them. Considering the problem of language, travel difficulties, for 
instance getting foreign visas, fees and expenses of the foreign lawyer are the 
biggest barriers for most, at least domestic merchants. Therefore, these 
barriers have the same level of deterrence for the complainants and 
encouragement of the breaching party as the domestic inefficient commercial 
courts have. Example of foreign companies that did not pay their debts and 
fled from the country are good illustrations of this argument. On July 8th, 
2013 several subcontractors of Supreme, an American company and supplier 
of ISAF in Afghanistan, protested this company for not paying their debts 
and not showing up38. An Afghan company named Mansur Jalal Company 
claimed $ 22 million-dollar debt on the Supreme Company39. However, I am 
not arguing against ADR, instead, I argue that ADR without an efficient and 
effective commercial court is not satisfactory and capable of solving 
commercial disputes. 

 
II. ASSESSING PROBLEMS IN AFGHAN COMMERCIAL COURTS 

 
A. Problems with Case Management 

 
“Case management as a set of principles and techniques that organizes 

the flow of cases from initial filing through disposition if well-designed 
reduces delays and case backlogs, improves predictability of court events 
which builds public trust, by providing information helps strategic allocation 
of time and resources, and reduces opportunities for corruption by ensuring 
accountability and transparency of court administration. 40” 

                                                   
37 Interview (telephone call) with a judge from the Kabul Primary Commercial Court (B), 
(10:30 am, April 13, 2017). 
38 Radio Azadi, Several Afghan Companies Protested Supreme Company, (July 8, 2013), 
translated from Dari. Available at: https://da.azadiradio.com/a/25039766.html. 
39 See id.  
40 World Bank, Doing Business 2017: Enforcement of Contract-Good Practices. 
http://www.doingbusiness.org/data/exploretopics/enforcing-contracts/good-practices. (last 
visited April 6, 2017). 
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In Afghanistan, two projects have been working for the case 
management. The first project is the Case Management System (CMS), 
which is funded by the U.S. Department of State, Bureau of International 
Narcotics and Law Enforcement Affairs (INL) and implemented by the 
Justice Sector Support Program (JSSP) and Corrections System Support 
Program (CSSP) 41. This project was initiated for criminal case tracking in 
October 200942. Later in September of 2014 CMS was expanded to include 
civil and commercial cases beside the criminal cases.43 CMS officers in 33 
out of 34 provinces collect data about cases including commercial cases and 
interred them in a database. However, at the time of writing this paper, the 
data about commercial courts is not completed. The data I received from 
Fetratullah Farhat, SI Section Lead of JSSP, collected by the CMS officers44 
shows significant discrepancies with the data provided by other sources, as 
shown in Figure 3 about the number of commercial cases. Mr. Farhat 
indicated that because of lack of resources and negligence of officers, cases 
are not interred to the database completely.45 In addition, another problem 
with the CMS is the lack of cooperation and assistance from the court 
officials with the CMS officers in providing on time and accurate 
information about cases.46 The second project about case management in 
Afghanistan is the Afghanistan Court Admiration System (ACAS), funded 
by USAID.47 This project is implemented since 2008 in all courts including 
commercial courts.48 ACAS primarily has developed the case registration 
system of courts49, and does not necessarily focus on data collection and 
reporting50, neither is electronic. In addition, courts send reports of their work 
quarterly, annually, and even monthly to the Supreme Court51, and CMS also 
collects data about cases, for instance. Yet there is no complete and accurate 

                                                   
41 Kristine Ziems, Rule of Law in Afghanistan: A Primer for Practitioners, Volume Three: 
Criminal Justice in Afghanistan- Chapter 3; Case Management System (February 2014), 
available at: http://touchpointidg.com/afghanistan/. 
42 See supra note 41. 
43 Internal documents of JSSP and Interview (telephone call) with Fetratullah Farhat, SI 
Section Lead of JSSP, (12: 30 am, April 22, 2017). 
44 The data is not publicly available. A copy is provided and available with the author’s file. 
45 Interview (telephone call) with Fetratullah Farhat, SI Section Lead of JSSP, (12: 30 am, 
April 22, 2017). 
46 Interview (telephone call) with Habiburrahman Rahmani, Senior Case Management 
Specialist at (ADALAT) the current implementer of Afghanistan Court Administration System 
(ACAS), (11:56 am, April 20, 2017). 
47 See supra note 41. 
48 See id. 
49 See id. 
50 See id. 
51 Qadir Siddiqi, Officer of the Kabul Commercial Court (B) in his interview (April 18, 2017) 
with Samer Siddiqi said that “we quarterly report our work and cases to the Supreme Court”. 
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report52. The paper-based reporting system unable the report publishers and 
officials of the Supreme Court to analyze these reports and consolidate them. 
As Figure 3 shows often these reports are misleading. Perhaps if cases are 
reported they are not analyzed for allocation of resources and personnel.53 

The World Bank’s good practice suggests three core principles for a 
functioning case management system; “the availability of regulations setting 
time standards for key court events, the availability of regulations on 
adjournments and continuances, and the possibility of holding a pretrial 
conference54.” The practice further suggests the case management reports as 
a technique for more positive results and analysis of court’s and judge’s 
performance55. In this section, Afghanistan has gotten 1 out of 6, and the 
World Bank defines it with the lack of time standard, problems with the case 
adjournments, lack of a comprehensive report about the court events, and 
lack of electronic case management system.56  

To begin with, commercial courts’ judges are not bound by time 
limitation for solving cases and disputes. The Commercial Procedure Code to 
some extent provides a time standard for the disputants and their events57, but 
overall there is no time limitation for most rulings and judicial actions in 
commercial cases. Commercial court judges for some of their events and 
rulings refer to the Civil Procedure Code58. For instance, in default 
judgements commercial judges use the timeframe of Civil Procedure Code59. 
Nevertheless, for some major events of the court, there is no provision in 
either code. For instance, any of the three level commercial courts, primary, 
intermediate appellate and upper-level appellate courts, has no time 
limitation to issue their decisions and decide cases. 

In the primary commercial courts, some judges follow the 4-month time 
limitation, provided by the Civil Procedure Code, for issuing their decisions 
in commercial cases. Based on the Article 200 and 201 of Civil Procedure 
Code the judicial proceedings in a civil case with the follow-up of parties 
must be done within four and maximum of five months and the judicial 

                                                   
52 The Law on Organization and Jurisdiction of Judiciary Branch put an obligation on the 
president of both primary and appellate courts to report their work. See supra note 9, Art 56 & 
76. 
53 See supra note 46. 
54 See supra note 40. 
55 See id.  
56 See supra note 16. 
57 For instance, Art. 99-44, Art 111, 116, 117, 119, 120 of the Commercial Procedure Code 
discuss the time frame for bringing the written complaint and responses by the parties and 
fixing the deficiencies within their complaints, or provisions in Art. 180-183 about action of 
the parties in response to the forging and fake documents. See supra note 8. 
58 Interview with 9 judges of commercial courts. See supra note 1. 
59 Civil Procedure Code, Kabul: Official Gazette No (722), August 22, 1990, Second Book, 
Chapter 8 & 9. 
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decision must be issued in the case60. This provision is not clear regarding the 
start point of the time, whether it is from filing of the case or start of the trail. 
Also, follow up of parties is not clear and can be misinterpreted. Yet I found 
contradictory information about the implementation of this provision from 
judges of commercial courts. For instance, Anil Shirzay, judge of the 
Nangarhar Primary Commercial Court, says, “This time limitation is not 
possibly followed in all cases. Until a proceeding of the court, not necessarily 
trial, is going on in a case, like asking clarification questions from the parties, 
it does not matter if it’s beyond the limitation of 4 or five months and we did 
have cases that last up to nine months61.” Moreover, a judge from the 
Commercial Division of Herat Appellate Court says that the judicial 
inspectors inspect sometimes if a case is not solved within 4 months. 
Therefore, judges try to decide or somehow take out the case from the court 
within these 4 months that is why most the time such cases have lots of 
problems and reversed in the appellate level62. He further gives an example 
of a dispute between two companies that worth about two million dollars and 
for four years, this case has been passed from the primary to the appellate 
and from appellate to the primary court.63 So, generally, there is no law and 
regulation that establishes a time frame for the commercial court’s decision 
about cases.  

Besides, the Departments of Public Cases64 and Huquq65 of the Ministry 
of Justice are also involved in commercial disputes and sometimes their 
engagement causes delay. Based on the Law on Procedure of Obtaining 
Rights, Department of Huquq may receive legal complaints and further 
process them to the court if they are not solved through the amicable 
mechanism66. However, neither the Law on Procedure of Obtaining Rights 
nor the Commercial Proceder Code explicitly name commercial cases under 

                                                   
60 See supra note 59.  
61 My interview (telephone call) with the Nangarhar Primary Commercial Court judge, Anil 
Shirzay, (1:14 pm, April 16, 2017). 
62 Interview (telephone call) with a judge of the Commercial Division of the Herat Appellate 
court, (12-45 am, April 16, 2017). 
63 See supra note 62. 
64 Department of Public Cases, which operates since 1343 solar year, is a section in the 
Ministry of Justice and is responsible for solving disputes between governmental entities and 
representing government before courts. For more information, see The Ministry of Justice – 
Department of Government Cases; http://moj.gov.af/en/page/7943/7944/7949 (last visited, 
May 6, 2017). 
65 Since 1300 SY Department of Huquq has established in the Ministry of Justice and has 
departments in provinces too. The department beside other duties primarily receive and 
processes complaints in the legal issues between citizens. For more information, see The 
Ministry of Justice - Department of Huquq; http://moj.gov.af/en/page/7943/7944/7948. (last 
visited, May 6, 2017). 
66 The Law on Procedure of Obtaining Rights, Kabul: Official Gazette No. (786), August 5, 
1999. 
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the jurisdiction of Huquq, in practice Huquq process commercial complaints 
too. On the other hand, the Department of Public Cases may interact with the 
commercial courts to represent the government, if engaged, in commercial 
cases as complainant or respondent and conduct pretrial investigation in 
these cases67. Since there is no time limitation for the pretrial proceedings of 
the both entities, commercial cases are delayed during their proceedings. A 
judge from the Kabul Primary Commercial Court (B) says, “The Department 
of Public Cases is not coordinating in some cases, as they delay in providing 
the documents and representing cases and not conducting sufficient 
investigations in their case68.” This judge further says that the Department of 
Huquq also keeps cases with themselves for more than one year and does not 
collect the related documents as required69. 

Moreover, the silence of legal system about case adjournments adds to 
the problem of lack of timeframe. There is no provision in any law or 
regulation that talks about adjournments or continuances of cases. In 
practice, cases are adjourned for several reasons such as completion of 
documents and more investigation in a case, and sometimes one or both 
parties are disappeared, and the court must wait for them70.  

This lack of time standard and unlimited adjournments causes several 
problems in practice. First, this can be the main reason for the delay of cases. 
2017 Doing Business report tracked a sale of goods dispute that took 1642 
days to become final and implement through commercial courts in 
Afghanistan71. If this is the time for settling a simple dispute of sale of goods, 
imagine how much this time will be for a complicated case like the financial 
settlement or winding up of corporations and businesses72. In part, lack of 
time standard of the court events creates an unpredictable environment in 
which the disputants especially the claimant is deterred from bringing his 
case and complaint to the court and often the breaching party is encouraged 
to not fulfill his obligation. This decreases the rate of investment, contracts, 
and overall economic activity in the country.  

Moreover, this lack of timeframe provides room for expediting bribes 
and other illegal payments. As the Global Corruption Barometer shows, 60% 

                                                   
67 The Government Case Law, Kabul: Official Gazette No. (1115), September 21, 2013, Art. 
7. 
68 See supra note 37. 
69 See id. 
70 Anil Shirzay says, one reason for the delay of our judgements in commercial cases is that 
parties do not follow their cases. They disappeared for a long time then they come back, and 
we must wait for them. See Supra Note 61. 
71 See supra note 16. 
72 Most of the commercial court judges, especially a judge from the Kabul Primary 
Commercial Court (B) said in their interview that accounting or financial cases, banking, and 
financial settlement or winding up of corporations and businesses are very complicated and 
are multivolume with lots of documents. See supra note 1 & note 37. 



154/Vol. XXVIII/Southern Law Journal 
 

 

of the people in Afghanistan feels that judiciary is corrupt or extremely 
corrupt73. The similar result can be drawn from the recent survey done in 
2016 by Integrity Watch Afghanistan74. This survey indicates courts as the 
most corrupt institutions in Afghanistan, as the largest amount of bribe paid 
to the courts, highest incidents of corruption was in the courts, and court 
visits more than half of the time 55% result in a request for bribes. Moreover, 
this delay of the judgment is against the principles of fair trial prescribed by 
the human rights international instruments75. 

Tracking of cases is a big problem for the disputants in the Afghan 
courts. However, both the Commercial Procedure Code76 and the Law on 
Advocates77 allows disputants and their lawyers to access the documents 
related to their case, in practice sometimes, the court does not have sufficient 
equipment to provide the copy of documents. In some instances, a party may 
be forced to pay bribe to learn about his/her case. 

 
B. Problems of Case Assignment to the Judges 

 
Another problem is the lack of rules and regulations about the case 

assignment to the judges. Article 191 of the Civil Procedure Code suggests 
that after registration of a civil case the president of the court assigns two 
judges for the preliminary assessment and reading of the case78. While this 
provision does not provide much detail on the case assignment, presidents of 
the courts may assign cases for any judge they want. A judge from the Kabul 
Primary Commercial Court (B) says, “The Commercial Procedure Code 
doesn’t discus assigning of cases. It’s only a precedent that the president 
assigns a judge for the case79.” He further adds, “While the attempt is to 
assign cases to the judges equally but based on the difference in the capacity 
of judges they are not assigned equally80.” Mohammad Homayoon Tahery, 
judge of the Commercial Division of the Kabul Appellate Court says, “There 

                                                   
73 Transparency International, Global Corruption Barometer – Afghanistan (2013). 
http://www.transparency.org/gcb2013/country/?country=afghanistan. 
74 Integrity Watch Afghanistan, National Corruption Survey; Afghan Perceptions and 
Experiences of Corruption (2016). https://iwaweb.org/wp-
content/uploads/2016/12/NCS__English__for-web.pdf. (last visited April 16, 2017).  
75 The Icelandic Human Rights Center, Human Rights Education Project, The Right To Due 
Process, Efficiency of Justice: Providing Final Judgements Within a Reasonable Time: 
http://www.humanrights.is/en/human-rights-education-project/comparative-analysis-of-
selected-case-law-achpr-iachr-echr-hrc/the-rights-to-due-process/efficiency-of-justice-
providing-final-judgements-within-a-reasonable-time. (last visited June 20, 2017). 
76 See supra note 59. Art. 98. 
77 The Law on Advocates, Kabul: Official Gazette No. (934), December 17, 2007, Art. 10. 
78 See supra note 59, Art. 191. 
79 See supra note 37. 
80 See id. 
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is no criterion for assigning cases. One judge has more cases than his other 
colleagues do. It’s the president of the court that decide which judge must 
have a case, however, sometimes the personality of an assigned judge may be 
considered even.81”  

Lack of objective criteria for case assignment creates opportunity for 
corruption and misuses. Despite overloading corruption in the judiciary, 
several judges are doing their jobs honestly and are against corruption. 
However, corrupt groups exclude these judges from some cases. Valuable 
cases that vulnerable to bribe, the court officials know that one or both party 
may pay bribe in their cases, are assigned to the trusted judges (trusted to the 
corrupt group) that accept what the president of the court says82. 

 
C. Problems with the Court Automation: 

 
Good practice of the World Bank for better enforcement of contracts 

suggests the court automation, in which “the filing of cases, initial services, 
and payment of court fees are electronically possible, court decisions are 
available to the public at all levels83.” E-court and generally what the World 
Bank refer to as the court automation can foster both services and 
transparency of the court. Based on the World Bank e-court “speeds up the 
court proceedings, enhances access to court, provides more reliable services, 
and reduces the costs of both the court and its users84.” Because of the e-
proceedings, access to the courts’ information will be easy in addition that in 
part will make the court more transparent and accountable. However, 
Afghanistan is among the countries that score zero in the court automation85. 
Courts of Afghanistan specifically commercial courts use computers for their 
daily work including writing official documents (Maktub), communication 
with the disputants (Istilam) [a type of document uses for posing questions to 
the disputants], and procedural rulings (Qarar)86 However, court automation 
as defined at the beginning of this section does not exist in Afghanistan.  

The absence of e-court in the Afghan commercial courts is a serious 
contributor to the large caseload, delay in court judgements, and problems in 
summons and subpoenas. As most judges in their interview with me raised 

                                                   
81 Interview (telephone call) with Mohammad Homayoon Tahery, Judge of the Commercial 
Divisions of the Kabul Appellate Court, (12:00 pm, 1th April 17, 2017). 
82 Interview (telephone call) with a judge from the Kabul Commercial Court (April 17, 2017). 
83 World Bank, Doing Business 2017: Enforcement of Contract; 
http://www.doingbusiness.org/data/exploretopics/enforcing-contracts. 
84 See supra note 40. 
85 See supra note 16. 
86 For instance, Anil Shirzay says except our decisions (faisalah) [ruling in the substance of the 
case] which is required by the Supreme Court to be written in hand, we do type our documents 
in the computer. See supra note 61. 
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the issue that they have a lot of problem with the summons of the parties. In 
practice, summons or subpoena is given to one party to hand it over to the 
other party, who is supposed to be present in the court. In the alternative, the 
court can send it through police. It takes lots of time as the court must repeat 
issuing its summons for three times and announce it through radio for the 
fourth time and sometimes police do not help and indicates that the person is 
not present while he/she is present87. Engagement of the police, in practice, 
may cause delay in the process, use of violence, or even opportunity for 
corruption.  

Like other courts of Afghanistan, the decisions and rulings of 
commercial courts are not published and even outside the administration of a 
specific court, other judges are not aware of the commercial courts’ 
decisions. A judge from the Kabul Primary Commercial Court (B) says, “we 
do not have access to the judgements of other commercial judges even we 
don’t know that what happened to our judgements and decisions in the 
upper-level88”  In 2008 once The Supreme Court of Afghanistan published 
selected judgements and decisions of the courts. However, this publication 
did not cover all courts’ decisions; the publication is not continued after that. 
Although considering the lack of stare decisis principle89, precedent, in the 
civil law context one may doubt the benefit of publishing courts’ decisions 
and rulings of the commercial courts, it has benefits other than precedent that 
will be discussed in the third part of this paper. 

 
D. Workload and Backlog of Cases 

 
One can claim that the workload of commercial courts is more than any 

other courts in Afghanistan. Most judges of the commercial courts in all 
provinces, especially primary courts that I interviewed say that their 
workload is too much90. Figure 3 bellow indicates the number of commercial 
cases in three levels based on three different data. In fact, the scope of 
commercial courts’ jurisdiction is very broad. Based on the Commercial 
Procedure Code any case that arises from a commercial transaction comes 

                                                   
87 Interview (telephone call) with a judge from the Commercial Division of Herat Appellate 
Court (April 16, 2017). 
88See supra note 37. 
89 Vincy Fon and Francesco Parisi, Judicial Precedents in Civil Law Systems: A Dynamic 
Analysis. Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=534504##. (Last 
visited May 6, 2017).  
90 Among judges of the primary courts only one judge from Balkh Primary Commercial Court 
in contradict to his colleagues says, his work is little. Interview (telephone call) with a judge 
from Balkh Primary Commercial Court, who has about two years of experience in commercial 
courts, (11:13 am, April 15, 2017). 
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under the jurisdiction of the commercial courts91. Therefore, different type of 
cases and disputes between merchants, merchants and the government92, 
even disputes between a merchant and an ordinary person comes to the 
commercial court. Most of these cases are multivolume and very complicated 
that takes lots of time and requires very careful consideration and experts’ 
opinion93. Commercial courts receive various small and high-value cases. 
Judges adjudicated cases of 34,000 Afghani94, which is less than $500, up to 
cases of 2795 and 3096 million dollars. The law primarily does not put any 
limitation based on the value of cases in the first instance courts but for the 
intermediate appellate court the case should worth more than 100,000 
Afghani97 and for the last resort, upper-level appellate court, it should be 
more than 500,000 Afghani98. 

 
  

                                                   
91 See: supra note 8, Art.1. 
92 The Kabul Commercial Courts receive cases from the National Procurement Committee, 
which works under the supervision of the President of Afghanistan. Interview with the Kabul 
Primary Commercial Court two judges (13th and 18th April 2017). 
93 See supra note 72. 
94 The Nangarhar Primary Commercial Court decided this case. See supra note 61. 
95 Mohammad Homayoon Tahery says we have a case that worth up to 30 Million dollars. See 
supra note 81. 
96 A judge form Kabul Primary Commercial Court (B) says we have cases up to 27 million 
dollars. See supra note 37. 
97 See supra note 9, Art 72. 
98 See supra note 9, Art 55. 
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Figure 3. Number of commercial cases in 1394 Solar Year in Afghan 
Commercial Courts99.  

                                                   
99 For the Supreme Court reports about the number of cases See: The Supreme Court of 
Afghanistan http://supremecourt.gov.af/fa/page/court-reporting; (last visited May 7, 2017). 
The data about CMS and the third, confidential source are in file with the author. 
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Besides, commercial courts are not only adjudicating cases and solving 
commercial disputes but also providing Wasayeq Tujaraty [official 
documents and certificates issued by the court in different issues for example 
to show a person as guarantor or admitting a person other party’s rightor loan 
on him/herself], Wakalat Khat Tujaraty [a document shows power of 
attorney in commercial issues or document that approves a person as attorney 
and qualifying him to represent his/her client in a specific case before 
commercial courts], administrative documents, and reports about the courts’ 
performance100. Even from the quantities perspective, the number of cases 
registered with the commercial courts is higher than most courts in their 
jurisdiction101. Depending on each province, where commercial courts exist, 
the total number of cases that each commercial court receives is different. 
For instance, the number of cases in the Kabul Primary Commercial Court is 
very high102 comparing to other provinces103. Of course, this overload of 
work causes backlog of cases, delay in the judgement and decision of the 
court, and more importantly, it undermines the quality of judgements. As the 
judge from Commercial Division of Herat Appellate court is quoted before, 
judges rush in deciding cases with deficiencies that most the time are 
overturned by the appellate courts. 

 
E. Problem with Professional Preparation of the Court Personnel 

 
A specialized court for commercial disputes exists, in some provinces, 

but the personnel including judges, lawyers, and administrative staff are not 
specialized enough. A big part of this problem is referred to the educational 
background of judges and lawyers. In the legal system of Afghanistan 
graduation from the Law, and Sharia Schools, or Religious Madrasahs 
[educational institutions that provide Islamic education] is the primary 
educational requirement for a person to practice law, become an attorney and 
present clients before the courts104, and a judge105. Further, a practical stage 
of 6-month for the attorneys106, and a one and a half year for the judges107, is 

                                                   
100 Interview with a judge from the Kabul Primary Commercial Court (April 13, 2017). 
101 The Supreme Court report of courts of Afghanistan shows that the number of commercial 
cases are more than all courts except two to three courts which includes the General Criminal 
Court and Court of External and Enteral Crimes and in some provinces the Provincial Civil 
Court. See supra note 99.  
102 Based on a judge from the Kabul Primary Commercial Court (B) in 1395 SY 596 
commercial cases were registered in their court. See supra note 37. 
103 See Figure. 3 
104 See supra note 77. Art. 6. 
105 See supra note 9, Art 81. 
106 The Advocates law require attorneys to attend a practical stage but most of current 
attorneys have not attendedthese courses yet. See supra note 77., Art. 6. 
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required. However, in both educational periods, less attention is paid to the 
commercial law. While Madrasahs do not provide any subject about the 
commercial law at all, the law and sharia schools, especially the sharia law 
schools that only provides a 2-credit general course about commercial law, 
are not good on that too. Although curricula of the law and sharia schools are 
not publicly available until the time of writing this paper, I have been 
engaged in teaching commercial law in both the Law and Sharia Schools of 
Kabul University since 2012 and I have experienced challenges of shortage 
of time for delivering the course material and inadequacy of the course. 
While there is more expectation from the judicial stage, the commercial court 
judges I interviewed all complained about the inadequate and inefficient 
educational programs in the judicial stages, the same they criticized the law 
and sharia curriculum108.  

Moreover, none of these educational programs provides judges with the 
practical skills to handle complicated commercial cases109. Since the 26th 
term of the judicial stage in the last semester, last 4 months, of the judicial 
stage, students are divided into three sections of civil, criminal, and 
commercial, for a specific focus and training in each of these sections110. It 
has expected that after graduation these stagers should be hired and work in 
the fields they got training but in practice, this is not followed111. This 
suggests that in practice some commercial court judges who got training in 
sections other than commercial law have no idea about the commercial law 
from their judicial stage. Another criticism is that the legal educational 
system of Afghanistan, even the judicial stage, is not focusing on practical 
skills of the lawyers and judges. The judicial stage may teach students what 
the law says about the proceeding of a commercial dispute and perhaps how 
to follow the format of writing different documents of the court, but not 
necessarily the substances of courts’ reasoning in different practical cases112. 
Students further do not know how the complicated cases, like winding up of 
corporations, for instance, look like in practice. Therefore, most judges in 

                                                                                                                        
107 See supra note 9, Art 81. 
108 Most judges say that, alike their colleagues, their educational background including their 
studies in the law or sharia schools and the judicial stage was inadequate for adjudicating 
commercial cases. Interview with 9 judges of commercial courts. See supra note 1.  
109 Interview with nine judges of commercial courts. See supra note 1.  
110 In person interview of Samer Siddiqi with Abdul Wahid Amiry, Instructor of the Judicial 
Stage, Kabul-Afghanistan, (April 30, 2017). 
111 Among the nine commercial court judges I interviewed three judges indicated that they had 
studied general judicial stage before classification of three sections in the course, while three 
other judges were graduated from civil section, one from criminal and the other two judges 
indicated from commercial section of the stage. See supra note 1. 
112 My interview in person with Samer Siddiqi, 2015-2017 Judicial Stager, Kabul Afghanistan. 
(11:30 am, June 20, 2017). 
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their interview say that they did not know practical issues after graduation 
from the judicial stage113. 

Also, recently, permanent instructors are hired for the judicial stages 
that may be questionable in delivering update practices of the courts to the 
students. In the 1395 SY personal plan of Supreme Court 10 new positions as 
permanent instructors of the judicial stage is added that was based on a 
previous decision of the Supreme Court114. However, these instructors unlike 
the past are neither practicing law nor working as judges although they might 
have practiced before being hired as instructors. Therefore, as a result, the 
instructors in the judicial stage cannot bring updated practices of the courts 
and the problems courts are dealing with in their daily work.  

 Nonetheless, several short-term workshops, training, and other 
educational programs are conducted by several funding organizations like 
IDLO115, UNODC, CLDP116, and others, for the commercial court judges in 
Afghanistan. Since these programs are shorter and often duplicated, they are 
not effective neither efficient. As judge Mohammad Homayoon Tahery, of 
the Commercial Division of the Kabul Appellate Court, says, “These 
programs are not effective since they do not provide contemporary issues 
instead repeat the previous agenda and curriculum for the judges, with much 
focus on the Commercial Procedure Code117.”  

Judge Tahery raised another problem with the educational background 
of some commercial court judges. “Some judges evaluate commercial cases 
from the civil law perspective,118” he said. Based on the Commercial Code of 
Afghanistan commercial loans are basically subject to interest unless the 
parties agree otherwise119. On the other hand, Article 1295 of the Civil 
Code120 does not allow any interest on loans. So, there may be claims of 
interest in loans based on the Commercial Code or in banking transactions 

                                                   
113 A judge from the Kabul Primary Commercial Court (B) says, “In the judicial stage we 
studied the Commercial Code, Commercial Procedure Code, and how to write judicial 
decisions, but these cannot meet the practical needs of commercial courts. Graduates of the 
judicial stage only knew 10-15% practical issues”. See supra note 37. Another judge from the 
Commercial division of the Herat Appellate Court says, “Nearly all the previous lessons were 
theory including the judicial stage and only 30-20% were efficient and we learned the rest 
from other judges during our work”. See supra note 62. 
114 Interview (telephone call) with Abdul Sami Khatiby, Judicial Stage Instructor, Kabul-
Afghanistan (June 20,2017). 
115 International Development Law Organization (IDLO). http://www.idlo.int/where-we-
work/asia/afghanistan. [Last visited April 18, 2017]. 
116 Commercial Law Development Program (CLDP). http://cldp.doc.gov/. (last visited April 
18, 2017). 
117See supra note 81. 
118 id. 
119Commercial Code of Afghanistan. Art. 692. 
120 Civil Code, Kabul: Official Gazette No. (353), January 5, 1977. 
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based on the Banking Law of Afghanistan121. However, some judges reject 
claims of interest in commercial loans based on the argument that sharia law 
prohibits usury or Reba122 [the Islamic concept for usury], or perhaps based 
on the provision of Civil Code. Judge Tahery believes rejection of claims of 
interest in commercial loans is in contradict with the law, as have been 
reversed by the appellate courts several times123. 

Another technical problem is that judges are not involved in the process 
of law making and reforms. It is very common that after changes or reforms 
in the laws and regulations are made, a training session is conducted, mostly 
by  donors, for the judges to learn how to implement those new laws. I think 
this method does not work. However, as I am aware several new commercial 
laws have been enacted in the last one and half decade, I can claim that at 
least in most of them judges of the commercial courts have not been asked or 
not involved in drafting or making changes to these laws. Most judges 
pointed to the substantial commercial laws as their problem too. For instance, 
based on a judge, who has about eleven years’ experience of working in the 
commercial courts, Ministry of Commerce and Industries issues licenses for 
the limited liability companies with the 100,000 Afghanis’ assets, and later 
the company invest $ 2 million dollars124. “In practice, how courts can get $ 2 
million dollars’ debt from such company125” said this judge. This is the 
deficiency in the Law on Business Corporations and Limited Liability 
Companies126, while judges were not consulted about this practical problem 
during its drafting, the judge believes. If judges are involved in drafting new 
commercial laws or any changes to the existed laws, as I recommend here, 
they will not be only educated about these laws and changes very well, but 
also the law will face fewer challenges during implementation. I don’t mean 
redrafting all the existing laws for the involvement of judges, rather I suggest 
active engagement of commercial court judges in any future legislation, 
especially the commercial procedure code as discussed in the third part of 
this paper.  

Beside the inefficient education of commercial court judges, there is a 
problem with the experience of these judges. The long experience of a judge 
in a specific court likely increases his knowledge about the topics under the 
jurisdiction of that court and helps him to efficiently and quickly handle the 
disputes. Unfortunately, in some of commercial courts, judges are frequently 

                                                   
121 Law on Banking of Afghanistan, Kabul: Official Gazette No. (1197), November 11, 2015. 
122 See supra note 81. 
123 See id. 
124 Interview (telephone call) with an appellate commercial court judge, who has about 11 
years’ experience of working in commercial courts, (April 14, 2017). 
125 See supra note 124. 
126 Law on Business Corporations and Limited Liability Companies, Kabul: Official Gazette 
No. (913), January 30, 2007. 
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changed and even sometimes, new judges from other unrelated courts and 
with a dissimilar experience are appointed to the commercial courts127. 
Beside the permanent and actual judges who are appointed for at least three 
years in the commercial court, there are acting judges, who are appointed to 
other courts but, because there is a need of personnel in the commercial 
courts, they are temporarily appointed to the commercial courts128. However, 
these temporary appointees do not necessarily have experience in the 
commercial courts. Some judges do not want to go to the provinces or 
districts where they are appointed, might be for security reasons. So, they are 
appointed to the commercial courts. Habiburahman Rahmani, Senior Case 
Management Specialist at (ADALAT129), indicated that during their 
assessment of Afghanistan courts, they found that about 30 judges, who are 
appointed to the Kandahar courts, are appointed as acting judges in the Kabul 
courts yet the Kandahar courts lack enough judges and personnel130. A judge 
from Kandahar Commercial Court complained the same131. 

The worst thing is that commercial court judges, especially temporary 
appointees, are transferred sometimes very quickly132. Both the appointment 
of judges from unrelated courts and frequently transformation of judges 
causes delay and backlog of cases in the commercial courts. As a judge from 
the Kabul Primary Commercial Court said, “Because it takes time until a new 
judge becomes familiar with the court’s work133,” a judge’s transformation 
causes delay of cases that he was assigned. 

 
  

                                                   
127 See supra note 37. 
128 See supra note 9, Art. 56, 62. 
129 Assistance for the Development of Afghan Legal Access and Transparency (ADALAT) is 
currently, the implementer of ACAS. 
130 See supra note 46. 
131 Personal interview of Sadiq Hrifal with Ghulam Mohammad Mohammady, President of the 
Kandahar Primary Commercial Court Judge, (9:40 am, May 7, 2017). 
132 For instance, a judge from the Kabul Primary Commercial Court (B) says, we did have a 
judge who was transferred to another court within a one and half month after his appointment 
in our court. See Supra note 37. 
133 See supra note 37. 
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F. Lack of Personnel 
 

Beside the quality and professionalism, from the quantity perspective 
also the personnel especially judges are not adequate for the commercial 
courts’ operations. The maximum number of commercial court judges, at 
least in the two levels, primary and intermediate appellate courts, are 
specified by the law, which is one president plus four members in the 
primary commercial courts134, one president and six members in the appellate 
level135, and a member of the supreme court plus members as necessary in 
the upper appellate court136. However, Figure 4 bellow, especially the CMS 
data that is updated, shows that in none of the commercial courts except in 
Kabul these numbers exist.  

  

                                                   
134 See supra note 9, Art 65. 
135 See supra note 9, Art 52 & 53. 
136 See supra note 9, Art 42 & 44. 
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Figure 4: Number of commercial court judges in Afghanistan137. 

                                                   
137 The data about CMS and the third, confidential source, are in file with the author. 
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Moreover, allocation of the personnel and the number of judges is not 
reasonable in the commercial courts. As Figure 4 above suggests the number 
of primary commercial court judges are equal or less than the commercial 
division of the appellate courts, while the workload of the primary 
commercial courts is too much in compare to the appellate courts for several 
reasons. First, in addition to adjudicating and solving commercial disputes, 
primary commercial courts, unlike the appellate commercial courts, are 
providing Wasayeq Tujaraty [official documents and certificates issued by 
the court] and Wakalat Khat Tujaraty [a document shows power of attorney 
in commercial cases], as discussed before. Also, for several reasons, the 
number of cases and disputes in the appellate courts are less than the primary 
commercial courts138, as Figure 3 shows the difference in the number of cases 
of each court. In addition, while much investigation and preparation of the 
documents in a commercial case is done at the primary level, the appellate 
have a complete case even with the reasoning of the judge. All the latter is 
doing is the review of these documents, even if it is a full review with the 
reconsideration of the evidence, which is easier than the primary 
adjudication. That is why most judges of the primary commercial courts 
complain about their workload139 and the backlog of cases in primary courts 
are more than the appellate commercial courts. I do not argue for the 
reduction of appellate commercial judges because the current personnel of 
the appellate courts alike the primary courts are not sufficient for providing 
court services140. Instead, I suggest increase in the number of primary 
commercial judges if it is not possible to both levels for now. 

 
G. Inadequate Rule of Procedure for the Commercial Courts 

 
There is lack of a comprehensive and adequate rule of procedure for the 

commercial courts. The Commercial Procedure Code, which is the oldest 
procedural law in the country. In response to the commercial courts’ 

                                                   
138 All cases are not qualified for review of the appellate court, the Law on Organization and 
Jurisdiction of Judiciary Branch provides if both parties accept the decision of the primary 
court, if the time limitation for the appellate is ended, or if the value of the case is not more 
than 100,000 Afghani then the case is not reviewable. See supra note 9, Art 72. Besides, based 
on the Decision No. (225) 28/02/95 SY of the Supreme Court of the Republic of Afghanistan 
until the lower court’s fee is not paid by the loser party, he cannot request for the appellate 
review. So, there are several appellants that cannot afford the primary court’s fee with the time 
limitation for the review and do not submit their cases  to the appellate commercial courts. 
139 Interview with nine Judges of commercial courts. See supra note 1.  
140 Mohammad Homayoon Tahery says, “The current personnel are not sufficient to review 
the cases of both primary commercial courts of Kabul (A & B)”. See supra note 81. Another 
judge from the Commercial Division of the Herat Appellate Court says, “However, for the 
current cases the personnel is sufficient, if all merchants bring their disputes to the court it will 
not be enough”. See supra note 62. 



Spring 2018 Ahmadzai/167 
 

 

continuously requests for directions and frequently questions about problems 
with the Commercial Procedure Code, in 1970 an attempt was undertaken to 
review and amend the Commercial Procedure Code141. However, since its 
enactment in 1965 only Article 320 of the Code is amended, which discusses 
the issuance of the courts’ decision in case of not payment of the courts’ fees, 
the rest of the provisions and its problems remain. Yet, several provisions of 
the Code are not applicable, for several commercial courts’ proceedings no 
provision exists in the Code. For instance, the provision of the Commercial 
Procedure Code regarding summon and subpoenas are not sufficient and 
applicable, there is no proper provision about Tark e Khosumat [quitclaim or 
relinquish of petition], sale of collateral142, which is a very common claim on 
banking loans, electronic evidence, and so on. Besides, there is no provision 
about the proceedings of the commercial cases, where the government is a 
party, especially the procurement cases143. To mitigate these deficiencies 
sometimes, commercial court judges for some of their events and rulings 
borrow provisions from the Civil Procedure Code 1990144 that may not be 
appropriate for the commercial cases. However, since the last code is not 
updated too, the Supreme Court tries to complete the vacancies by its orders 
(Mosawabah). In practice, in addition to facing contradictory provisions of 
the laws and several orders of the Supreme Court by courts, this may result in 
chaos in the court's proceedings. For instance, after three summons, the 
commercial court in Balkh announces through Afghan Alanat [a 

                                                   
141 On the 9th of Mezan of 1349 Solar Year [1st October 1970], the presidents and members of 
commercial courts of Afghanistan discussed the problems and suggestions about the daily 
work of commercial courts and provided their decisions in 9 Articles, which is known as the 
Commercial Courts Presidents and Members’ Seminar of 1349 (solar year). The Afghan 
commercial courts follow this as a precedent from that time. When the suggestions and 
problems of commercial courts were collected for this Seminar discussion the Upper-level 
Commercial Court in its response to the Central Appeal Commercial Court’s problems with 
Art. 2,3,9,11, and 12 of the Commercial Procedure Code said that the Commercial Procedure 
Code is under review and its revised draft is prepared and after the discussion and comments 
on it will be sent to the Ministry of Justice. However, there is no information about the further 
process of this draft. The Commercial Courts Presidents and Members’ Seminar of 1349 (solar 
year). is available within the Supreme Court of Afghanistan. 
142 Judge Atiqurahman, says, “There is no united and comprehensive method about sales of 
collateral, however some order of the Supreme Court may exist, but they are not sufficient.” 
See supra note 28 
143 A judge from the Kabul Primary Commercial Court (B), says, “We have lots of problems 
with procurement cases that come through the National Procurement Committee, in which the 
President has the lead. Literally, it’s difficult to decide against the president’s decision”. See 
supra note 37. So, there is need of provisions to safeguard commercial courts and judges in 
such cases by providing bright rules that lessen the discretion and outside pressure. 
144 See supra note 59, Second Book, Chapter 8 & 9. 
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governmental news agency], which is in Kabul145, while the Nangarhar 
Commercial Court announces it through local media in the province146.  

 
III. LEARNING FROM GOOD PRACTICES AND RECOMMENDATIONS 

 
To get out of this situation Afghanistan needs to consider the experience 

of other countries. Fortunately, there are good models available that 
Afghanistan can learn from them. World Bank provides general 
recommendations and suggests good practices for better case management, 
court automation, … as indicated before to some extend in each of these 
sections. However, Afghanistan may also consider the experience of several 
countries that introduced reforms in various aspects of the enforcement of 
contracts. Specifically, there are some good lessons in the Singapore’s 
experience, as a model of comprehensive reform. Despite some irrefutable 
criticism on the human rights situation and democracy in Singapore, today it 
has a good reputation in economic growth and investment147. Of course, 
beside other elements, Singapore’s judiciary in general and commercial 
justice system particularly has a significant role in its success. There is no 
doubt on the effectiveness and efficiency of Singapore’s judiciary. It is on the 
top, not only in the Asia but also in the world, as Waleed Haider Malik 
says148. Several data prove this too149. However, Singapore had the same 
problem in the 1990s as Afghanistan’s commercial courts have now150. 
Therefore, considering the example of Singapore I may refer to it in some of 
my recommendations for enhancing the effectiveness and efficiency of 
commercial courts in Afghanistan. 

                                                   
145 See supra note 28. 
146 See supra note 61. 
147 Eugene Kheng Boon Tan argues that there is a dichotomy in the Singapore’s approach 
toward commercial law and laws concerning civil and political rights. While the second is 
weak, the overall legal system is much favorable to the commercial law. See: Tan, Eugene 
Kheng Boon, Law and Values in Governance: The Singapore Way, Hong Kong Law Journal, 
Vol. 30, p. 91, (2000). 
148 Waleed Haider Malik, Judiciary-Led Reforms, (the World Bank: 2007), available at: 
https://openknowledge.worldbank.org/bitstream/handle/10986/6629/387790SG0Judic101OFF
ICIAL0USE0ONLY1.pdf?Sequence=1. 
149 Regarding the civil and commercial issues, for instance, Singapore is ranked first, among 
140 countries, for having the most efficient legal framework in settling disputes. See World 
Economic Forum Global Competitiveness Report 2015-2016; 
http://reports.weforum.org/global-competitiveness-report-2015-
2016/economies/#economy=SGP. Also, in the Rule of Law Index 2016 Singapore after 
Netherlands and Germany has gotten the highest score in civil justice among 113 countries. 
See The World Justice Project: Rule of Law Index 2016. http://data.worldjusticeproject.org/. 
150 Singapore’s judiciary was “inefficient and inaccessible to many, and was described with 
the delays, backlog of cases, prohibitive costs, and antiquated methods.” See supra note 148. 
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First, I condition any reform to political will and public participation. As 
in Singapore, considering the need of economic growth and activity to a 
well-functioning court system, politicians and officials started thinking about 
reforms in the judiciary and they showed their political will and support with 
the appointment of a new and strong leadership, Judge Yong Pung, as chief 
justice151. Chief Justice Pung inspired judges and staff of the courts for 
reform, and importantly attracted public attention by broad engagement of 
the stakeholders, court users and businesses, and advocating for the 
importance of the judiciary among people152. Therefore, it’s important to 
convince the officials and reformers of Afghanistan alike the stakeholders of 
the commercial courts about the problems within the court and the 
importance of reform in this area prior to any action.  

Fortunately, in my interview with the commercial court judges, most of 
them showed their willingness about reforms in the commercial courts and its 
procedural rule. In addition, there is a window of opportunity. As currently, 
there are three vacancies in the Supreme Court of Afghanistan. Interested 
groups, especially merchants through Afghanistan Chamber of Commerce 
and other business associations, lawyers, and other interested organizations 
can lobby for reforms in the commercial courts. Lobby groups will make the 
parliament to choose proper figures for the Supreme Court vacancies that can 
bring changes and implement these reforms. 

To gain the attention of both officials and stakeholders I recommend a 
well and comprehensive problem assessment of the Afghan commercial 
courts. This paper tried to explain the main problems within the commercial 
courts. Going forward, it will be most effective to define the problems and 
need for reform by the court actors including commercial court judges and 
staff, commercial lawyers alike the court users, business community and 
those who interact with the courts, also academics and legal scholars. The 
Afghanistan Chamber of Commerce and Industries, and other business 
communities and unions are the straightforward way to reach these groups. 

Additionally, I recommend caution and patience with bringing reforms. 
A clear vision and a comprehensive and practical plan for reform is essential. 
Again, the example of Singapore suggests gradually and ongoing reform. As 
nine strategic plans beginning from 1992 to 2001 were designed and 
gradually implemented to increase the efficiency and effectiveness of the 
Singapore’s judiciary153. 

                                                   
151 See supra note 148. 
152 See id. 
153 The first plan (1992-93) took measures to reduce the existed backlog of cases, like; 
conducting pretrial conferences, strict no adjournment policy, conducting hearings beyond 
office hours, imposing hearing fees to discourage frivolous cases, establishment of a culture of 
change among judges and staff. Second work plan (1993-94) institutionalized the cases 
management that controlled the cases from beginning till end, increase of the jurisdiction, 
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Keeping in mind that political will, public participation, and a 
comprehensive work plan are the general precondition for bringing reform, I 
have specific recommendation for increasing the effectiveness and efficiency 
of commercial courts in Afghanistan. To begin with, I recommend 
development of an adequate and comprehensive commercial procedure code. 
There is high demand for such a code not form the judges but also form the 
courts’ users too. As discussed before, judges have a tough time complying 
their proceedings with the existed Commercial Procedure Code and several 
other scattered rules in the Civil Procedure Code and various Supreme 
Court’s Orders. Besides, as raised, clear provisions of a procedural code will 
regularize the courts’ proceedings and will provide a strict framework. For 
instance, regarding the time limitation for the courts’ events and disputants, 
adjournments, and so on. In part, a well-defined rule of procedure will 
increase predictability of the disputants and court’s users about their cases 
that will positively affect the confidence of businesses on the courts and 
assurance of enforcing contracts.  

Nevertheless, I ask for much scrutiny in conducting this reform. 
Because changing the procedural codes unlike the substantial laws results in 
specific changes in the function of institutions too, which is neither easy nor 
cheap. Therefore, considering the participatory approach and comparative 
studies to other economies154 it should be found out that which existed 
provisions need to be changed and what extra rules should be added in the 
new code that addresses the existed problems or perhaps future concerns. For 
instance, there are some provisions and rules that are very effective and fair. 
Since the judges, lawyers, and courts’ staff are very familiar with these rules 
and provisions, they should not be changed if they are functioning well, if 
they are effective, efficient, and fair. A final issue about the procedural code 

                                                                                                                        
value of cases to be heard. Work plane three (1994-95) took measures to make the parties 
follow their cases by imposing the costs of delay for instance. The Fourth work plan (1995-96) 
defining the core values, accessibility, timeliness, equality, fairness and integrity, 
independence and accountability, and public trust and confidence. So, in this phase the case 
management improved more, new specialized courts were stablished like family and juvenile 
courts, amicable methods like mediation created, technology was introduced in to the daily 
work of courts. In the Fifth work plan (1996-97) more court supporting groups and volunteer 
mediators and counselors were established, night mediations were introduced for some cases, 
small claim courts were established, legal clinics used to provide free legal advises. Sixth 
work plan (1997-98) created for instance code of conduct for subordinating courts, trainings 
were held, and others. Seventh work plan (1998-99) focused on establishment of multi-door 
courthouses to meet peoples need, Electronic case management system and case recording... 
The Ninth work plan (1999-2000) for instance, introduced using of video conferencing and 
other electronic means for resolving disputes…. For more details, see supra note 148. 
154 By comparative analysis I don’t mean copying from other countries. Unfortunately, the last 
one and half decade experience shows that several laws have been copied and pasted from 
other countries and immediately required amendments.  
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is to take specific measurements for the well education and awareness of the 
code’s users about new rules before its implementation. Therefore, 
comprehensive training sessions and awareness should be conducted for 
judges, court staff, and lawyers about the new code, and a reasonable time 
should be specified for its effective date. 

My second recommendation is concerning the professional and 
educational need of commercial court judges and staff, and commercial 
lawyers. There should be a need assessment based on the practical issues, 
commercial disputes, for the commercial court judges’ educational needs. As 
this paper illustrated some topics and disputes are complicated for judges to 
analyze155. Yet several aspects of the commercial law are forgotten in the 
Afghan legal education system like; various commercial transactions, sales 
of goods’ contracts and other commercial contracts, banking law and 
disputes arise from banking transactions, insurance law, and others. The 
judicial stage curriculum should be amended to meet these needs. As long as, 
the law and sharia graduates directly practicing law, similarly there should be 
appropriate changes to the law and sharia schools’ programs156. Some 
suggestions for the law and sharia schools are increasing the credit hours of 
commercial law related courses, especially in the sharia school, focus on the 
enhancement of students’ critical thinking through simulations, case analysis, 
and other student interaction methods, and inclusion of practical topics, 
which are complicated for the practitioners as discussed before. In addition, 
establishment of a well-functioning commercial law clinic will help the 
student to learn more practical issues and perhaps providing free legal 
advisory services and mediation, as experienced in Singapore157. Since 2013 
CLDP158 supports the Vis Moot Arbitration Competition in Afghanistan, 
however, a permanent commercial law clinic will be useful if, in 
coordination with the commercial courts and judges, students have the 
chance to work and observe the ongoing and common commercial disputes 
and the courts’ proceedings.  

Nevertheless, commercial court judges and lawyers need ongoing 
educational programs to learn about the new progresses in the commercial 
law as most judges of the commercial court suggest. I do not agree with the 
donor lead trainings on the repeated topics, like commercial procedure code, 
as criticized before. Instead, I suggest that the educational section of the 
Supreme Court may provide periodic short-term classes on specific and new 
subjects for the judges to attend. This section of the Supreme Court has the 

                                                   
155 See supra note 72. 
156 The Advocates law require attorneys to attend a practical stage course but most of current 
attorneys have not attended these courses yet. See supra note 77., Art. 6. 
157 See supra note 148. 
158 See supra note 116. 
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responsibility to provide ongoing educational programs for the judges. What 
is needed is political will of the leadership of the judiciary of Afghanistan to 
make this section fulfill their responsibility. Perhaps, if the education section 
of the judiciary does not have sufficient capacity then I propose improving 
the capacity of this section instead of spending money on conducting 
ineffective training on the repeated topics for judges. IDLO, in its Justice 
Training Transition Program conducted capacity building work with the 
education section of the Supreme Court159. More of this type of long-term 
investment is needed. Fortunately, I saw an enthusiasm among all judges of 
the commercial courts, I interviewed, to learn about complicated and 
practical cases they are facing, however most of them were exhausted of 
workshops on repeated topics, as discussed before. In the meantime, I 
propose annual gathering and seminars for the court judges to share their 
experience, problems, and any concerns about their work in the courthouse. 
This can be a successful method and affordable, as happened in 1970th160, and 
currently, the Supreme Court of Afghanistan has the capacity and resources 
for such gatherings, if it had in 1970s.  

For improving the case management system and court automation, I 
suggest establishment of a functioning website for the commercial courts. If 
establishment of a separate website is not possible, establishment of a 
separate section within the existed Supreme Courts’ website is applicable and 
affordable. I suggest that the commercial court rules and laws, reports of 
cases, and the courts’ operation should be published through this website. 
Most importantly, I suggest that the decisions and rulings of the commercial 
courts should be published through this website. Publication of the courts’ 
decisions through this website will allow judges and lawyers all around the 
country to have access to the decisions of the court in a specific matter, so 
that they can learn from each other and perhaps establish unite rulings in the 
similar issues.  

Although unified ruling is not the only benefit of publication of the 
courts’ decision, some may argue the civil law context of Afghanistan still I 
believe that publication of court decisions and rulings may establish unified 
proceedings, not necessarily strong as the stare decisis principle in common 
law countries. Because the structure of the court demands such unification. 
As all primary courts come under the supervision of one provincial 
intermediate appellate court and all provincial appellate courts under one 
supreme court. Currently, there are many discrepancies among commercial 
courts, as applicable in other courts too, not only in the substances of their 

                                                   
159 My interview in person with Professor Karen Hall, Director of the LL.M Program in 
Democratic Governance and Rule of Law at Ohio Northern University, Ada, Ohio, US. (May 
4, 2017). 
160 See supra note 141. 
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rulings but also in their procedures. For instance, Judge Tahiry, judge of the 
Commercial Division of the Kabul Appellate Court, believes that the 
intermediate appellate courts should decide by themselves if they reverse the 
decision of the primary commercial court in a case161. Yet he indicated that 
the Commercial Division of Herat Appellate Court sends the case back to the 
primary commercial court, what he thinks is in contradict with the law162.  

Establishment of such a website in part will increase the transparency 
and accountability of commercial courts. Not only the Supreme Court but 
also every interested entity may oversee the operation of commercial courts. 
This will also allow commercial courts to be transferred from the paper-
based work to the electronic and more sophisticated system. In the meantime, 
educational institutions will have the chance to use cases and rulings of the 
commercial courts in their class materials. There is no need of establishing a 
unit for this. Instead, the administration section of each commercial court 
should have access and responsibility to submit rulings of the court to the 
website. The Supreme Court already has a publication agency, which is 
broad enough to coordinate for this. What is needed again improving the 
capacity of employees of this section and oversight on them to carry out their 
job as expected. For the short-term, a pilot project may experience this 
program in specific courts or for specific users like the courts’ judges or 
lawyers and then may expand it to the public. Moreover, a well-functioning 
website will help to develop an accurate and unique reporting system that by 
interring the cases to the system the number of cases and its further 
proceedings will be tracked very easily.  

Nevertheless, there may be some concerns about the expenses of this 
program. There is a significant amount of money from the donor side. For 
instance, look at the money spent on the case management through JSSP or 
USAID that may be interested in undertaking this project too. However, there 
alternatives exist from the private sector too. In case if the Afghanistan 
government cannot afford this or the judiciary does not have the capacity or 
personnel to establish such a website there may be several private companies 
that are interested in taking this responsibility considering the high number of 
court users and visitors of the website. Even there is the possibility of 
developing an app for tracking cases by the disputant without interaction 
with the officers of the court. Lexis Nexis and West Law are the two ironic 
examples that publish US courts’ decisions, for instance, also scholars’ 
opinion and thoughts, like articles, comparisons… 

I further recommend establishment of small claims courts. Based on the 
World Bank database 133 countries have a small claims’ court or a 

                                                   
161 See supra note 81. 
162 Id. 
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simplified procedure for small claims within the first-instance court163. 
Considering the similarity of civil and commercial cases, I suggest that one 
small claim court for both civil and commercial small financial disputes 
should be established within the jurisdiction of provincial primary courts. 
Through this way, the caseload in both commercial and civil courts, which is 
higher than commercial courts sometimes, will be reduced. So, that the 
commercial courts will have much time and energy to handle the high value 
and complicated commercial disputes. Besides, establishment of small claims 
courts will increase access to justice and courts, especially for the small and 
medium size enterprises and ordinary people that may have claims and 
contract with the businesses. As Any person before going to the court will 
think about the cost, time, and procedure of the court that deter them from 
bringing their cases to the court. However, to gain these objectives by the 
establishment of small claims courts, this court should follow simple, quick, 
and inexpensive procedures. Also, the jurisdiction, the value of claims that 
can be brought to the court, of this court should be clearly specified by the 
law.  

Moreover, since commercial courts are not established in all provinces, 
considering the complication of commercial disputes and requirement of the 
fair trial, I propose that in provinces, where civil courts adjudicate 
commercial disputes, one specialized commercial judge should be hired 
within the civil court to bring necessary expertise in solving commercial 
disputes. Though this is not a satisfactory solution for the long term because 
of the danger of one-person monopoly. Therefore, specific measures must be 
taken for the transparency and accountability of these judges.  

Also, I propose a reasonable allocation of personnel and resources for 
the commercial courts. The number of judges and staff of the commercial 
courts should be based on their need as illustrated about the unequal and 
unreasonable allocation of personnel within the primary and appellate 
commercial courts. Currently, the judicial stage course is not in compliance 
with the need of new judges. The stage students first select their sections as, 
civil, criminal, or commercial, and later they are asked to sign up for the 
courts they want to be hired after graduation164. In practice, the students’ 
court selection does not match their training background in the stage course, 
as discussed before. Students got training in one section, but they are 
appointed in a different section. I propose that classification of the stage 
students into civil, criminal, and commercial should be based on the need of 
new personnel and the employment plan of the Supreme Court for a stage 
term or a year. Therefore, based on the number of new positions in the 
criminal, civil, and commercial courts, the stage students first should select 

                                                   
163 See supra note 40. 
164 See supra note 114. 
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their desirable courts to be appointed and based on that their training sections 
as civil, criminal, or commercial should be specified. This way judges will be 
recruited in the fields they got training.  

Finally, there should be enough and skillful administrative staff for the 
court. If the case management and automation of the court have to be fixed, 
the court should have talented and trained administrative staff too. One 
suggestion may be increasing salary of the administrative staff of the courts, 
to the level of private sector, to attract talented workers, as experienced in 
Singapore165. However, there should be some measures to ensure 
accountability inside with the increase of salary. Because, without such 
measures, the previous personnel will insist and barrier admission of the new 
talented people in the system, and the system will remain inefficient with the 
old staff. 

 
IV. CONCLUSION 

 
Throughout the paper, it has been discovered that there are problems 

with the commercial courts of Afghanistan though there are possibilities to 
fix these deficiencies. The case management problem, regarding lack of time 
standard for the courts’ core events and case adjournments, is followed by 
the problems of court automation regarding, lack of electronic proceedings 
and e-services of the court, and case reporting. These technical problems are 
worrying because beside delay of cases create opportunity for corruption and 
undermine transparency and accountability of the court. In addition, 
commercial courts lack sufficient and professional personal while faces 
workload and backlog of cases. Problems within the legal educational system 
of both law and sharia schools and judicial stage courses lead to problems of 
judges and lawyers struggling with the complicated cases. Yet unreasonable 
hiring of judges with unrelated experience to the commercial courts and their 
frequently transformation add to the problems of the commercial courts. On 
the other hand, dispersed and inadequate rule of procedure is a big problem 
that not only reduces the efficiency of commercial courts but also creates a 
chaos in the courts’ proceedings. 

Nonetheless, the paper provides specific recommendations to enhance 
effectiveness and efficiency of commercial courts in Afghanistan. As rule of 
procedure is significant for the regularization of the court, development of a 
comprehensive commercial procedure code is the first recommendation. A 
follow-up recommendation focuses on the educational need of the 
commercial courts’ judges, staff, and lawyers by suggesting reform of both 
law and sharia law schools and judicial stage’s curriculum based on the 

                                                   
165 See supra note 148. 
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practical need of the courts, and asking for ongoing education and experience 
sharing of judges. Moreover, establishment of a separate website is 
recommended for the publication of courts’ decisions and rulings, case 
reports, and e-services. Finally, small claims’ courts are suggested for 
reducing the caseload and workload of commercial courts and increase of 
access to justice. Yet for the success of reforms, political will and 
participatory approach with the engagement of all court actors and 
stakeholders is strongly recommended.  

 


