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“The gun just went off.” Type these five words into Google and spend a 
few minutes browsing through the results. You will likely be shocked at the 
number of times these words are used to explain a singular, defining moment 
in someone’s life: The moment when a gun is unintentionally discharged and 
injures or kills another person.  

Loaded guns are dangerous. When operated as intended, guns are not 
only capable, but are indeed designed, to inflict grave injury or death.1 The 
lethal potential of a loaded gun is a necessary characteristic of the thing. 
Nations have been forged and toppled, disputes initiated and settled, and 
order achieved and lost, all at the muzzle of a gun. 

Other instrumentalities have been used throughout the ages to achieve 
similar ends, of course, but none matches the brutal efficiency of a loaded 
firearm. This is why, we can safely assume, the United States does not send 
soldiers to war armed with swords, longbows, and battle axes, and why we 
equip our police forces with semi-automatic handguns and rifles instead of 
clubs alone. 

Another characteristic of loaded firearms—one that is not shared in any 
meaningful way with other weapons used historically (e.g., knives, clubs, 
rocks, fists, etc.)—is that their potential for harm is largely immutable and 
persists even in the absence of human intent. Catchy phrases like “guns don’t 
kill people, people kill people” ignore the reality that a mishandled gun 
possesses the same lethal potential as an aimed one. A dropped gun, for 
example, can propel a lethal projectile at speeds ranging between 1000 to 
3000 feet per second,2 something a dropped knife, hammer, or rock cannot 
do. Again, it’s in the nature of the thing. 

                                                   
* J.D., Assistant Professor, Tarleton State University. 
** J.D., LL.M., Assistant Professor, Tarleton State University. 
1 See Sadler v. State, 728 S.W.2d 829, 832 (Tex.App. 1987) (“It is virtual surplusage to point 
out that firearms are dangerous instrumentalities, and that their very purpose is to kill or injure 
should the necessity arise.”). 
2 See BALLISTICS101, http;//www.ballistics101.com (last visited Sept. 21, 2017) (listing 
ballistics by caliber and manufacturer). 
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These statements are undoubtedly controversial to some, but 
controversial or not, they are consistent with the data. The stark reality is that 
when loaded firearms operate as they are designed to operate—whether 
intentionally or through mishandling—injuries and death result.  

Consider the following 2017 data for gun-related deaths and injuries in 
the United States: 44,736 total gun-related incidents; 11,141 deaths; 22,394 
injuries; 2,853 children aged 17 and under killed or injured; 259 mass 
shootings; 1,462 unintentional shootings.3 Unfortunately, these tragedies 
appear to be our new normal.  

The social, emotional, and economic ramifications of unintentional 
shootings are manifold and important, but they are not the focus of this 
paper. Instead, we focus on a comparatively mundane aspect of unintentional 
shootings, namely, how we communicate to a jury the meaning of “ordinary 
care under the circumstances” so that the jurors can, in turn, determine 
whether a person who mishandles a firearm has acted negligently.   

Our goals for this paper are modest. We aspire only to highlight the 
inconsistencies present in communicating the ordinary care standard to juries 
in firearm-related negligence cases, advocate for a more descriptive 
definition of ordinary care in those cases, and encourage quantitative and 
qualitative inquiry into whether different definitions of ordinary care result in 
different case outcomes. This paper is not a 50-state survey of how the 
ordinary care standard is applied. Instead, we focus our analysis on the case 
law and pattern jury instructions from a selection of states that we believe 
fairly demonstrate the variety of approaches to the ordinary care standard for 
firearm negligence cases.  

We have divided this paper into two sections. Section A explores the 
meaning of the ordinary care standard and the variety of ways that standard is 
introduced to juries. Section B presents common arguments against more 
descriptive definitions of the ordinary care standard and our rebuttal of those 
arguments. 

 
I. ORDINARY CARE UNDER THE CIRCUMSTANCES 

 
Most states apply general rules of negligence in cases where a person 

unintentionally causes injury to another with a firearm,4 and as every lawyer 
in the United States knows by rote, negligence occurs when a person fails to 

                                                   
3 GUN VIOLENCE ARCHIVE, http://www.gunviolencearchive.org (last visited 9/21/17). These 
numbers do not include the approximately 22,000 annual gun-related suicides. See Ctr. For 
Nat’l Ctr. For Health Statistics, Disease Control & Prevention, Suicide and Self-Inflicted 
Injury, http://www. cdc.gov/nchs/fastats/suicide.htm (last visited Sept. 21, 2017). 
4 See Prather v. Brandt, 981 S.W.2d 801, 810-11 (Tex.App. 1998). 
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exercise “ordinary care” or the care a person of ordinary prudence would 
have exercised under the same or similar circumstances.5  

The standard of “ordinary care,” and the “person of ordinary prudence,” 
the exemplar by which ordinary care is measured, go by different names in 
different jurisdictions. 6 But whether we describe the standard as “ordinary 
care,” “reasonable care,” or “due care,” or call the hypothetical person whose 
behavior establishes the acceptable level of care a “person of ordinary 
prudence,” a “reasonable person,” or a “reasonable prudent person,” one 
thing is virtually universally accepted by the courts: Ordinary, textbook 
negligence occurs when a person fails to act reasonably under the 
circumstances in which he finds himself.7 

A number of distinguished jurists have attempted to formulate methods 
to determine whether a person has exercised ordinary care under the 
circumstances, but few if any of those methods have been adopted by the 
courts.8 Giving all due regard to the incredible minds that have considered 
this issue, a decidedly less artful description of ordinary care will suffice for 
this paper. Consider the following diagram: 

 
  

                                                   
5 See id.; see also Duran v. City of Maywood, 221 F.3d 1127 (9th Cir. 2001), Souleyrette v. 
Conaway, 8 F.Supp.2d 554 (W.D. Virginia 1998), Martin v. Central Ohio Transit Auth., 70 
Ohio App.3d 83 (Ohio Ct. App. 10th Dist., 1990), Hendricks v. Broderick, 284 N.W.2d 209 
(Iowa 1979), Edgar v. Brandvold, 515 P.2d 991 (Wash. App. 1973), Pundt v. McNeill, 500 
S.W.2d 559 (Tex. App.—Corpus Christi 1973), Jones v. Redford, 449 P.2d 890 (Okla. 1969), 
Underwood v. U.S., 356 F.2d 92 (5th Cir. 1966), Mehall v. Baggett, 231 F.Supp. 462 (W.D. 
Ark. 1964), Tucker v. Lombardo, 47 Cal.2d 457 (Cal. 1956), Goodrich v. Morgan, 40 
Tenn.App. 342 (Tenn. Ct. App. 1956). 
6 See PATRICK J. KELLEY & LAUREL A. WENDT, What Judges Tell Juries about Negligence: A 
Review of Pattern Jury Instructions, 77 CHI.-KENT L. REV. 587, 595-97 (2002). 
7 See RESTATEMENT (SECOND) OF TORTS § 283 (1979). 
8 See, e.g., United States v. Carroll Towing Co., 159 F.2d 169 (2nd Cir. 1947). In Carroll 
Towing, Learned Hand, the famous jurist who sat on the United States Court of Appeals for 
the Second Circuit for over 25 years, announced an algebraic formula for negligence. 
According to Judge Hand, whether someone owes a duty of care to another can be determined 
by solving the following equation: B>PL, where “P” equals the probability that harm will 
occur as a result of an action, “L” equals the gravity of the harm resulting from the action if 
the action occurs, and “B” equals the burden on the actor to take adequate precautions to 
prevent the harm from occurring. If the product of the probability of harm and the gravity of 
harm exceeds the burden of preventing the harm in question, the actor will be liable in 
negligence for failing to exercise due care. See also Richard W. Wright, Hand, Posner, and 
the Myth of the “Hand Formula”, 4 THEORETICAL INQUIRIES IN LAW 145 (2003). 
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As the diagram illustrates, ordinary care does not exist as a fixed point 

on a spectrum of care, but rather is an elastic spectrum of care in itself.9 In 
other words, the quantum of care a person owes to others is proportional to 
the risk of harm posed by the actor’s conduct.10 Accordingly, as the risk of 
harm from a person’s conduct increases, the quantum of care he or she is 
required to exercise to remain on the spectrum of ordinary care increases 
proportionately.11 It is a circumstantial approach to determining liability, and 
it is the fact finder’s job to determine whether the care taken by the alleged 
tortfeasor under the circumstances in which he found himself was 
commensurate with the risk involved.12 

                                                   
9 See Wendell v. Central Power & Light Co., 677 S.W.2d 610, 620 (Tex. App. 1984) (meaning 
of ordinary care is elastic); Anderson v. Mkt. St. Developers, Ltd., 944 S.W.2d 776, 779 n. 1 
(Tex. App. 1997) (ordinary care is elastic enough to meet all emergencies, and amount of care 
varies depending on circumstances).  
10 See W. Tex. Utils. v. Renner, 53 S.W.2d 451, 453, 454 (Tex. Comm’n App.1932) (“[T]he 
meaning of the common-law rule of ordinary care is elastic enough to meet all emergencies; 
the amount of care depends upon the exigency confronted. It may require one thing to be done 
at one place, and something else at another place; the degree of care must be such as a person 
of ordinary prudence would exercise under like circumstances.”) 
11 Compare Norman v. Norman, 65 So.2d 914, 916 (La. Ct. App. 1953) (“[F]irearms are 
dangerous instrumentalities, the use of which necessitates extraordinary care on the part of 
those in control of such weapons.”) and Daigle v. Goodwin, 311 So.2d 921, 924 (La. Ct. App. 
1975) (“An air rifle (BB) gun is not the sort of dangerous instrumentality which gives rise to a 
particularly high standard of care.”). 
12 See KELLEY & WENDT, supra note 6, at 590 (“We ordinarily ask juries to decide questions of 
fact, but in negligence cases we ask the jury to determine what the defendant did, and then 
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Every court in the United States shares this basic understanding of the 
ordinary care standard. How courts describe the standard to juries, however, 
varies considerably between states. This inconsistency is particularly 
noticeable in negligence cases involving firearms. Based on our review of 
case law and pattern jury instructions, we have identified three relatively 
distinct approaches courts take to instruct juries on the ordinary care standard 
in cases involving firearms. 

Each of these three approaches purports to describe the ordinary care 
standard, but they do so in considerably different ways. We distinguish the 
approaches from one another based upon the answers to the following two 
questions: First, does the instruction clearly explain to jurors the relationship 
between risk of harm and quantum of care that lies at the core of the ordinary 
care standard? Second, does the instruction explicitly recognize that the 
injury-causing instrumentality or behavior in question is dangerous? 

 
A. Traditional Instructions 

 
The following definition of ordinary care was given to a Texas jury in a 

firearm negligence case: “Ordinary care” means that degree of care that 
would be used by a person of ordinary prudence under the same or similar 
circumstances.13 

This definition of ordinary care—or something substantially similar to 
it—is by far the most common definition given to juries in negligence cases, 
including cases involving firearms.14 These instructions, which we call 

                                                                                                                        
make a qualitative judgment about that action.”); see also Hendricks v. Broderick, 284 
N.W.2d 209, 214 (Iowa 1979) (“[In] common-law negligence…the jury must not only find the 
objective facts as to conduct but must also decide whether that conduct amounts to want of 
ordinary care.”); Edgar v. Brandvold, 515 P.2d 991, 994 (Wash. Ct. App. 1973) (The 
reasonable care standard “allows the fact finder to determine that some factual circumstances 
reasonably require greater or lesser diligence than do other circumstances….”). 
13 Prather v. Brandt, 981 S.W.2d 801, 810 (Tex. App. 1998). 
14 See KELLEY & WENDT, supra note 6, at 595-97; see also Underwood v. United States, 356 
F.2d 92, 99 (5th Cir. 1966) (“The law generally as to the handling of firearms requires 
reasonable or ordinary care, or a degree of care commensurate with the danger.”); Duran v. 
City of Maywood, 221 F.3d 1127, 1132 (9th Cir. 2000) (“The standard of care for an 
individual handling a firearm is the same as it is for other negligence actions—ordinary care 
under the circumstances.”) (internal quotations omitted); Harden v. U.S., 485 F.Supp. 380, 389 
(S.D. Ga. 1980) (“In Georgia, negligence is defined generally as the absence of the exercise of 
ordinary diligence.”); Mikula v. Duliba, 94 A.D.2d 503, 506 (NY 1983) (holding that the 
appropriate standard of care in a hunting negligence case is “that degree of care which a 
reasonable man of ordinary prudence would exercise under the circumstances, commensurate 
with the apparent risk involved.”); Hendricks v. Broderick, 284 N.W.2d 209, 214 (Iowa 1979) 
(“The standard [in negligence cases] is always the care which an ordinarily prudent person 
would use under the circumstances.”); Martin v. Central Ohio Transit Auth., 590 N.E.2d 411, 
418 (Ohio Ct. App. 1965) (“[T]he degree of care required in the lawful handling of firearms is 
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traditional instructions, neither clearly explain the relationship between risk 
of harm and quantum of care, nor explicitly recognize that the injury-causing 
instrumentality or behavior in question is dangerous. As common as 
traditional instructions may be, the lack of guidance they provide juries is 
concerning.  

The role of a jury in negligence cases is unlike its role in other cases. A 
jury’s primary role, regardless of the type of case, is that of fact finder.15 But 
in negligence cases, a jury is also tasked with determining qualitatively 
whether a defendant’s actions fall within the parameters of a standard of 
conduct whose meaning is far from clear.16 

Common sense would appear to dictate that leaving such weighty 
qualitative determinations to a jury without first explaining to jurors the 
factors to consider when making those determinations invites an 
unacceptable degree of subjectivity into the negligence equation. In turn, that 
unguided subjectivity could result in jury verdicts seemingly at odds with the 
objective danger posed by the defendant’s conduct17 and breed inconsistency 
in outcomes of factually similar cases.18 

 
  

                                                                                                                        
ordinary care commensurate with the gravity of the danger.”); Jones v. Redford, 449 P.2d 890, 
894 (Okla. 1969) (“[T]he law imposes upon persons handling dangerous instruments, or 
deadly weapons, the duty of exercising ordinary care, or such care as an ordinarily prudent and 
cautions person would exercise under similar circumstances.”); Pundt v. McNeill, 500 S.W.2d 
559, 563 (Tex. App. 1973) (“Reasonable or ordinary care commensurate with the danger is 
required in the handling or use of firearms.”); Souleyrette v. Conaway, 8 F.Supp.2d 554, 558 
(W.D. Va. 1998) (“[O]rdinary or reasonable care is that degree of care which an ordinarily 
prudent person would exercise under the same or similar circumstances to avoid injury to 
another.”) (internal quotations omitted); Edgar v. Brandvold, 515 P.2d 991, 993 (Wash. Ct. 
App. 1973) (“The degree of care required [in a hunting negligence case is] the care a 
reasonably prudent person would exercise under the circumstances and commensurate with 
the risks involved.”). 
15 See KELLEY & WENDT, supra note 6. 
16 See id. at 590 (“The meaning of the basic ordinary reasonable person standard is not 
immediately evident. Nor is it clear why we still ask the jury to apply that standard.”). 
17 See generally, John F. Decker, Don’t Forget to Wear Your Hunter Orange (or Flack 
Jacket): A Critique on the Lack of Criminal Prosecution of Hunting “Accidents”, 56 S. CAL. 
L. REV. 135 (2004). While Decker’s work focuses on criminal, rather than civil, liability for 
firearm injuries, his discussion of gun culture demonstrates anecdotally that attitudes toward 
guns are not universal and can result in decisions that ignore the objective danger of guns. 
18 See KELLEY & WENDT, supra note 6, at 590 (“[T]he fact that a jury is a one-shot decision 
maker, disbanded after its verdict, means that another jury could reach a different qualitative 
judgment about another defendant’s virtually identical conduct.”). 
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B. Embellished Instructions 
 

A handful of states permit ordinary care instructions that more clearly 
describe the relationship between risk of harm and quantum of care. We call 
these embellished instructions. Some states include embellished language 
within their pattern negligence instructions. For example, Connecticut’s 
pattern instruction on reasonable care provides, “[i]t is common sense that 
the more dangerous the circumstances, the greater the care that ought to be 
exercised.”19 New Mexico’s pattern ordinary care instruction provides, “[a]s 
the risk of danger that should reasonably be foreseen increases, the amount of 
care required also increases.”20 Utah’s pattern instruction on reasonable care 
provides what is perhaps the clearest example of embellished language, 
stating:  

 
The amount of care that is considered “reasonable” depends on the 
situation. Some situations require more caution because a person of 
ordinary prudence would understand that more danger is involved. 
In other situations, less care is expected, such as when the risk of 
danger is lower or when the situation happens so suddenly that a 
person of ordinary prudence would not appreciate the danger.21  
 

Other states provide similar embellished-language instruction options.22  
                                                   

19 Conn. C.J.I. Civ. 2-4 (1998). 
20 N.M. U.J.I. Civ. 13-1603 (2001). 
21 Utah M.U.J.I. Civ. 3.6 (1993). 
22 See, e.g., La. J.I. Civ. 3.01 (1994 & Supp.2001) (“It should be immediately obvious to you 
that the standard which we apply to the defendant’s conduct will vary according to the activity 
which he is engaged in…and understandably, different standards may apply to those 
activities.”); Md. M.P.J.I. Civ. 19:3 (3d ed. 1993 & Supp. 2001) (“A reasonable person 
changes conduct according to the circumstances and the danger that is known or should be 
known. Therefore, if the foreseeable danger increases, a reasonable person acts more 
carefully.”) (emphasis added); Ohio J.I. Civ. 7.10 (2001) (“The amount of care increases in 
proportion to the danger which reasonably should be foreseen.”); Or. U.C.J.I. Civ. 20.04 
(1993) (“The care exercised should be in keeping with dangers, apparent or reasonably 
foreseeable at the time and place in question….); Pa. S.J.I. Civ. 3.02 (1981 & 3d Supp. 1997 
& Supp. 1999) (“The amount of care required by the law must be in keeping with the degree 
of danger involved.”); Vt. P.J.I. Civ. 7.19 (1993) (“Keep in mind that under Vermont law, the 
duty of due care increases proportionately with the foreseeable risks of the operations 
involved. Thus, as the risk of harm increases to (plaintiff), (defendant’s) duty of due care to 
prevent injury is correspondingly increased.”) (emphasis added); Wis. J.I. Civ. 1020 (1989 & 
Supp. 2002) (“The ordinary care which the law requires varies with the circumstances 
naturally calculated to affect or increase the hazard of injury or collision. Under some 
circumstances, ordinary care may be a high degree of caution; whereas, under other 
circumstances, a slight degree of caution may by ordinary care. The greater the danger which 
is or may be apparent to an ordinary prudent person under the circumstances existing, the 
greater must be the degree of care which must be used to guard against such danger.”) 
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In contrast, some states permit embellished instructions as supplements 
to traditional negligence instructions. For example, California now permits 
the following, somewhat redundant supplementary instruction to accompany 
its pattern negligence instructions: “The amount of caution required of a 
person in the exercise of ordinary care depends upon the conditions that are 
apparent or that should be apparent to a reasonably prudent person under the 
circumstances similar to those shown by the evidence.”23 

Regardless of how they are presented to the jury, embellished language 
instructions give jurors a clearer perspective of the ordinary care spectrum by 
describing the relationship between risk of harm and quantum of care, and 
that distinguishes them from traditional instructions. However, embellished 
instructions are indistinguishable from traditional instructions inasmuch as 
they do not explicitly recognize that the specific mode of injury in the case is 
dangerous. That determination is again left to the jury, which in turn gives 
jurors considerable discretion in determining the quantum of care required of 
the defendant under the circumstances.  

Given a choice between traditional and embellished instructions in 
firearms cases, we would choose embellished instructions simply due to their 
added clarity regarding the relationship between risk of harm and quantum of 
care. But in reality, without language that requires jurors to acknowledge that 
firearms are objectively dangerous, embellished instructions likely provide 
no better firewall against juror subjectivity than traditional instructions. 

 
C. Enhanced Instructions 

 
States occasionally abandon traditional or embellished instructions in 

favor of instructions that significantly curtail a jury’s discretion to 
qualitatively determine the danger posed by a defendant’s conduct. These 
instructions—what we call enhanced instructions—are often marked by 
language that requires a person to take extreme or extraordinary caution to 
avoid negligent behavior.24  

                                                   
23 Cal. B.A.J.I. Civ. 3.12 (8th ed. 1994 & Supp. 2002). 
24 It’s important to distinguish embellished instructions, which describe the ordinary care 
standard, from instructions that appear to describe a higher-than-ordinary care standard. We 
have purposefully excluded these types of instructions from our analysis. Consider the 
following examples, A pattern instruction from Utah demands a “higher-than-ordinary” 
standard of care for those engaged in dangerous activities: 

Because of the greater danger involved, those who are engaged in [a dangerous 
activity] are held to a higher-than-ordinary standard of care and must exercise 
extra caution for the protection of themselves and others. The greater the danger, 
the greater the care that must be used. Utah M.U.J.I. Civ. 3.10 (1993). 
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For example, a Pennsylvania court gave the following jury instruction in 
a firearms negligence case: 

 
[N]egligence is the absence or want of that due care which a 
reasonable man would exercise under the circumstances…. When 
dealing with any dangerous agency, a higher degree of care is 
required than in the ordinary affairs of life or business. Every 
reasonable precaution suggested by experience and the known 
danger ought to be taken. Any loaded firearm . . . is a highly 
dangerous instrumentality and, since its possession or use is 
attended by extraordinary danger, any person having it in 
possession or using it is bound to exercise extraordinary care. A 
person handling or carrying a loaded firearm in the immediate 
vicinity of others is liable for its discharge, even though the 
discharge is accidental and unintentional, provided it is not 
unavoidable.25 

 
A California court gave a similar instruction in a firearms case:  
 
You are instructed that the duty owed by the defendant to the 
plaintiff in this case was to exercise ordinary care, that is the care 
that would be exercised by a reasonably prudent person in the same 
or similar circumstances. In this particular instance, however, the 
defendant was possessed of and using a firearm and a firearm is 
capable of causing severe injury. For that reason, the defendant was 

                                                                                                                        
A pattern instruction from Missouri requires the “highest degree of care” to be used in cases 
where dangerous instrumentalities are present: 

The phrase “highest degree of care” as used in this [these] instruction[s] means 
that degree of care that a very careful and prudent person would use under the 
same or similar circumstances. Mo.A.J.I. Civ. 11.02 (5th ed. 1996 & Supp. 2001). 

And a pattern instruction from Texas requires a “high degree of care” in cases involving 
common carriers and dangerous commodities: 

“High degree of care” means that degree of care that would have been used by a 
very cautious, competent, and prudent person under the same or similar 
circumstances. Tex. P.J.C. 2.2 (2014). 

These instructions are distinguishable from enhanced instructions because they replace the 
“reasonable person” with a person operating at a heightened level of diligence. As a practical 
matter, this type of instruction is arguably just a variant of an enhanced instruction since they 
both appear to focus attention on the relationship between risk of harm and quantum of care in 
the presence of a dangerous instrumentality. As a legal matter, however, their use is limited to 
situations involving only a handful of dangerous instrumentalities that, depending upon the 
state, does not always include firearms. 
25 Everette v. City of New Kensington, 396 A.2d 467, 473 (Pa. Super. Ct. 1978). 
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required to foresee the possibility of injury and, to avoid it, to 
exercise a degree of care commensurate with and in proportion to 
the danger involved, and, in the exercise of ordinary care, the 
quantum or amount of care exercised may be greater than would be 
necessary if he was not handling a loaded weapon. This is but 
another way of saying that the amount of care to be exercised by a 
reasonably prudent person will vary with the circumstances, and 
where the danger of injury is greater the amount of care to be used 
may be great.26 

 
And a pattern jury instruction from California requires one to use 

“extreme caution” when engaged in dangerous activities. It states: “Because 
of the great danger involved in the [dangerous activity], a person of ordinary 
prudence will exercise extreme caution when engaged in such an activity.”27 

Enhanced instructions share the same conceptual underpinnings of 
traditional and embellished instructions; i.e., the greater the risk of harm 
from the activity in question, the greater the quantum of care required of the 
defendant to fall within the spectrum of ordinary care.28 Moreover, enhanced 
instructions, like traditional and embellished instructions, describe the 
behavior of the ordinary person, not that of an extra-cautious person.29  

Unlike traditional and embellished instructions, however, enhanced 
instructions do not simply remind jurors to be mindful that some behaviors 
and instrumentalities are more dangerous than others; they demand that 
jurors acknowledge that the specific behavior or instrumentality described in 
the instruction is especially dangerous. By doing so, enhanced instructions at 
least theoretically prevent the jury from making subjective determinations 
regarding the risk of harm posed by the activity described in the instruction. 
The risk of harm has already been objectively determined. Accordingly, 
enhanced instructions orient jurors toward the uppermost reaches of the 
ordinary care spectrum when deciding the quantum of care required of the 
defendant to act reasonably under the circumstances. 

We believe enhanced instructions are not only appropriate for 
negligence cases involving firearms, but are preferable to traditional and 

                                                   
26 Tucker v. Lombardo, 303 P.2d 1041, 1044 (Cal. 1956). 
27 Cal. B.A.J.I. Civ. 3.41 (8th ed. 1994 & Supp. 2002); see also Tenn. T.P.I. Civ. 4.21 (3d ed. 
1997 & Supp. 2000) (“Because of the great danger involved in (Describe activity) a 
reasonably careful person will use extreme caution in that activity.”). 
28 See supra note 22. 
29 See supra note 24. It is worth noting here that we are unaware of any state that has adopted 
strict liability for gun “accidents,” and enhanced instructions do not reach the level of 
imposing strict liability on defendants. Instead, enhanced instructions continue to operate 
within the negligence framework and impose liability only when the actor fails to exercise the 
requisite level of care. 
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embellished instructions. Enhanced instructions remain controversial, 
however, particularly in the context of firearm negligence. 

 
II. ARGUMENTS AGAINST ENHANCED INSTRUCTIONS 

 
We have identified what appear to be the three main arguments against 

using enhanced instructions in firearm negligence cases. These arguments are 
not mutually exclusive, but they are distinct enough to merit separate 
treatment and discussion. The first argument is that some instructions 
describing the applicable standard of care as “extraordinary care,” a “high 
degree of care,” “higher-than-ordinary” care, and the like improperly imply 
that discrete degrees of care exist within the spectrum of negligence.30 
Second, the concept of ordinary care, as described in traditional instructions, 
is elastic enough to cover practically all behavior, including the use of 
firearms.31 Third, some instructions that stray from the traditional “ordinary 
care under the circumstances” script are misleading to jurors.32 We submit 
that none of these arguments justifies prohibiting the use of enhanced 
instructions in cases involving firearms. We discuss each in turn. 

 
A. First Argument: Enhanced Instructions Create Improper Degrees 

of Care 
 

It is well settled that there are no degrees of care in negligence.33 A 
person either acts with ordinary care under the circumstances in which he 
finds himself or he does not. But as rigid as that sounds, the elasticity 
inherent in the ordinary care standard begs an equally elastic description. We 
know that when the risk of harm attributable to an activity increases, the care 
that must be taken to ameliorate that risk increases proportionately. As a 
practical example of this concept in the context of firearms, a person who 
possesses a loaded firearm must take greater precautions to avoid causing 
injury than a person who possesses, say, a pellet gun.34 If we were to chart 

                                                   
30See, e.g., Hendricks v. Broderick, 284 N.W.2d 209, 214 (Iowa 1979) (“[W]e do not 
recognize degrees of negligence for liability purposes.”); Edgar v. Brandvold, 515 P.2d 991, 
994 (Wash. Ct. App. 1973) (upholding trial court’s rejection of an instruction that demanded 
“a higher degree of care” when handling firearms because “degrees of care” not the law of the 
state). 
31 See Wendel v. Cent. Power & Light Co., 677 S.W.2d 610, 620 (Tex. App 1984); Anderson 
v. Mkt. St. Developers, Ltd., 944 S.W.2d 776, 779 n. 1 (Tex. App. 1997). 
32 See Edgar, 515 P.2d at 993. 
33 See, e.g., Hendricks, 284 N.W.2d at 214; Edgar, 515 P.2d at 994. 
34 See Daigle v. Goodwin, 311 So.2d 921, 924 (La. Ct. App. 1975) (“An air rifle (BB) gun is 
not the sort of dangerous instrumentality which gives rise to a particularly high standard of 
care.”); Herman v. Andrews, 50 S.W.3d 836 (Mo. Ct. App. 2001) (“An air rifle…has different 
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the relative amount of care required of a pellet gun user versus a firearm user 
on the ordinary care diagram shown above, it might look like this: 

 

 
 
We would like to believe that the relationship between loaded firearms 

and pellet guns (or any other instrumentality, for that matter) reflected in this 
illustration is instinctive and objective and will be viewed as such by any 
reasonable juror. The truth, however, is that no matter how self-evident the 
danger of a loaded firearm might be, and no matter how much objective data 
exist to support the argument that loaded firearms pose an especially high 
risk of harm, traditional instructions do not demand a result consistent with 
reality. Instead, traditional instructions permit a jury to subjectively assess 
the circumstances of the situation and then determine if the care exercised by 
the defendant was sufficient.35   

Enhanced instructions, by comparison, at least theoretically limit a 
juror’s ability to ignore the objective danger posed by certain 
instrumentalities and erroneously assign a lower quantum of care to the case. 
They do this by stipulating that the instrumentality in question is objectively 
dangerous using modifiers like “extraordinary” or “extreme” to describe the 

                                                                                                                        
characteristics than a firearm. The projectile from an air rifle is not expelled by the action of 
an explosive. We do not find that a combination BB/pellet air rifle presents such an inherently 
great risk of injury or death, so as to require that the highest degree of care standard be 
applied.”). 
35 See KELLY & WENDT, note 6, supra. 
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danger attendant to using that instrumentality. And those modifiers are where 
the trouble begins for enhanced instructions. 

When used to describe the behavior required of a defendant to avoid 
negligence, adjectives like “extraordinary” or “extreme” are difficult to 
reconcile with a standard of care that demands only “ordinary” behavior. The 
notion that “extraordinary care” can mean the same thing as “ordinary care” 
under the right circumstances is counterintuitive at best, and it invites the 
charge that enhanced instructions create improper degrees of care. But it’s 
really more a matter of semantics than substance. Simply put, some activities 
and instrumentalities are so objectively dangerous that ordinary care can be 
achieved only by acting with extraordinary care. The Pennsylvania case of 
Everette v. City of New Kinsington explains this concept well.36  

The issue in Everette was whether a jury instruction requiring the use of 
“extraordinary care” for those handling loaded firearms was proper when the 
party accused of negligence was a police officer whose gun discharged and 
killed a bystander while the officer was frisking a suspect.37 The jury 
instruction read substantially as follows:  

 
A higher degree of care is required in dealing with a dangerous 
agency than in the ordinary affairs of life or business, . . . every 
reasonable precaution suggested by experience and the known 
danger ought to be taken . . . . Any loaded firearm, including a 
pistol, is a highly dangerous instrumentality and, since its 
possession or use is attended by extraordinary danger, any person 
having it in possession or using it is bound to exercise 
extraordinary care. A person handling or carrying a loaded firearm 
in the immediate vicinity of others is liable for its discharge, even 
though the discharge is accidental and unintentional, provided it is 
not unavoidable.38 

 
The defendant argued that an extraordinary care standard applied only in 

cases in which civilians possessed firearms and that a reasonable care 
standard applied to police officers.39 The court rejected this argument, 
stating: 

 
[Defendant’s argument] depends upon, and echoes, the mistaken 
supposition that there is a higher standard of extraordinary care, in 
contrast to a lesser standard of reasonable care. [T]here is no such 

                                                   
36 Everette v. City of New Kensington, 396 A.2d 467, 473 (Pa. Super. Ct. 1978). 
37 Id. at 468. 
38 Id. at 469 (citation omitted). 
39 Id. at 469-70. 
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hierarchy of standards; to repeat: for a person who possesses a 
loaded firearm, extraordinary care is reasonable care.40 

 
While a handful of states share Everette’s interpretation of enhanced 

instructions in cases involving firearms and other dangerous 
instrumentalities, many do not. Given the plain and literal meaning of 
adjectives like “extraordinary,” “extreme,” and the like, their reluctance is 
understandable. But we needn’t throw out the baby with the bathwater. We 
submit that instead of prohibiting enhanced instructions altogether, enhanced 
instructions should simply explain more clearly how the language used 
within them fits within the context of the ordinary care standard.  

For example, consider the following pattern supplementary instruction 
from Tennessee: “Because of the great danger involved in [a dangerous 
activity] a reasonably careful person will use extreme caution in that 
activity.”41 

This language does two things right. First, it keeps the instruction 
anchored to the ordinary care standard by referring to a “reasonably careful 
person,” the fictitious person whose behavior determines what constitutes 
ordinary care. Second, it emphasizes the relationship between the risk of 
harm associated with the conduct in question and the quantum of care 
demanded to reasonably avoid that harm (i.e., “extreme caution”). This 
instruction does not subject a defendant to a higher-than-ordinary standard of 
care at all; to the contrary, it simply describes for the jury the minimum 
standard of conduct required of a defendant to act reasonably under 
particularly dangerous circumstances.  

 
B. Second Argument: Ordinary Care, as Described in Traditional 

Instructions, Is Sufficiently Elastic for Most Negligence Cases 
 

This argument against the use of enhanced instructions is perhaps best 
demonstrated by the Texas case of Prather v. Brandt.42 In Prather, a plaintiff 
was injured when shot with a shotgun.43 In her case against the defendant, the 
plaintiff requested the following instruction regarding negligence and the 
applicable standard of care: 

 

                                                   
40 Id. (emphasis added) (internal quotations omitted). 
41 Tenn. T.P.I. Civ. 4.21 (3d ed. 1997 & Supp. 2000); see also Cal. B.A.J.I. Civ. 3.41 (8th ed. 
1994 & Supp. 2002) (“Because of the great danger involved in the [dangerous activity], a 
person of ordinary prudence will exercise extreme caution when engaged in such an 
activity.”). 
42 Prather v. Brandt, 981 S.W.2d 801 (Tx. App. 1998). 
43 Id. at 804. 
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“Negligence” means failure to use a high degree of care, that is 
failing to do that which a very cautious, competent, and prudent 
person would have done under the same or similar circumstances or 
doing that which a very cautious, competent, and prudent person 
would not have done under the same or similar circumstances. 
 
“High degree of care” means that degree of care that would have been 

used by a very cautious, competent, and prudent person under the same or 
similar circumstances.44 

As an alternative instruction, the plaintiff requested the following 
definition of ordinary care, which tracks substantially the language of an 
embellished instruction: “‘Ordinary care’” means that degree of care which is 
proportionate to and commensurate with the dangers involved that would be 
used by a person of ordinary prudence under the same or similar 
circumstances.”45 

The trial court rejected the plaintiff’s proffered instructions and 
provided the following traditional instructions instead: 

 
“Negligence” means failure to use ordinary care, that is, failing to 
do that which a person of ordinary prudence would have done 
under the same or similar circumstances or doing that which a 
person of ordinary prudence would not have done under the same 
or similar circumstances. 

“Ordinary care” means that degree of care that would be used by a 
person of ordinary prudence under the same or similar 
circumstances.46 
 
The Prather court upheld the trial court’s instructions, citing the scarcity 

of case law supporting the application of a heightened standard of care in 
firearm cases.47 Additionally, the court reasoned that applying the ordinary 
care standard was sufficient for the “vast majority” of negligence cases 
owing to the standard’s elasticity and that such approach was consistent with 
the modern trend of courts.48 

We take no exception to the outcome in Prather; it was rightly decided. 
By couching the standard of care in terms of what a “very cautious, 
competent, and prudent person” would do under the circumstances, the 
plaintiff’s proffered instruction abandoned the central tenet of negligence; 

                                                   
44 Id. at 810. 
45 Id. 
46 Id. 
47 Id. at 811. 
48 Id. 
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i.e., the behavior necessary to avoid negligence is that of the “reasonable 
person.” Nevertheless, we believe that the reasoning used by the Prather 
court unnecessarily tethers the ordinary care standard to the language used in 
traditional instructions.  

Our first issue with Prather is that it reinforces the notion—an 
erroneous notion, we believe—that there is only one way to properly instruct 
juries on ordinary care, and that is through a traditional instruction. By 
limiting the description of ordinary care to the most spartan definition 
available, Prather and cases of its ilk rob the ordinary care standard of its 
inherent nimbleness. As the Everette case and a number of pattern jury 
instructions from various states have demonstrated49, the ordinary care 
standard can be described more clearly and vividly than “ordinary care under 
the circumstances” without doing violence to the standard. 

Our second issue with Prather is that it sends a mixed message. On the 
one hand, it tells us that the ordinary care standard, as described in traditional 
instructions, is “elastic enough to meet all emergencies.”50 On the other hand, 
however, Prather acknowledges that some emergencies (i.e., emergencies 
that involve one or more of a limited list of dangerous instrumentalities as the 
mode of injury) might merit different instructions. 51 Since the Prather case 
did not involve one of the listed commodities or instrumentalities, the logic 
of the case demanded ipso facto that a traditional instruction apply. This 
conclusion is tidy, but it leaves many questions unanswered. Chief among 
them is this: If we limit enhanced instructions to “dangerous” commodities 
and instrumentalities, how do we determine which commodities and 
instrumentalities qualify as dangerous?  

A definitive answer to this question has proved elusive and has resulted 
in a hodgepodge of disparate rules across the country.  In some states, 
enhanced instructions are used if the case involves explosives, electricity, 
combustible gases, gasoline, petroleum products, or similar dangerous 
instrumentalities and commodities.52 For purposes of determining the 

                                                   
49 See supra notes 19-23 and accompanying text. 
50 Prather, 981 S.W.2d at 811. 
51 Id. 
52 See, e.g., Robert R. Walker, Inc. v. Burgdorf, 244 S.W.2d 506, 509 (Tex. 1951) (demanding 
high degree of care for handlers of explosives, combustible gases, gasoline, petroleum, and 
electricity); Colo. J.I. Civ. 9.5 (4th ed. 1999 & Supp. 2000) (“NEGLIGENCE—DEFINED—
INHERENTLY DANGEROUS ACTIVTIES. One carrying on an inherently dangerous 
activity such as the (insert an appropriate description, e.g., ‘transmission of electricity’) must 
exercise the highest possible degree of skill, care, caution, diligence and foresight with regard 
to that activity, according to the best technical, mechanical and scientific knowledge and 
methods which are practical ad available at the time of the claimed conduct which caused the 
claimed injury. The failure to do so is negligence.”); Ohio J.I. Civ. 7.15 (2001) (“ORDINARY 
CARE UNDER DANGEROUS CIRCUMSTANCES. The defendant distributes and sells 
(gas) (electricity) for domestic and commercial purposes. (Gas) (Electricity) s an inherently 
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appropriate language for jury instructions, some states consider firearms 
dangerous instrumentalities53, some states do not54, and some states refuse to 
treat so-called dangerous instrumentalities or commodities any differently 
than any other injury-causing agent or activity.55 

Precisely why states adopt the approaches they do regarding dangerous 
instrumentalities and commodities is beyond the scope of this paper, but it is 
an inescapable conclusion that some of those states are more influenced by 
the politics and cultural norms surrounding firearms than the hard data 
regarding their potential for injury.56 And that’s a very disingenuous and 
unprincipled approach to the issue unless one is prepared to argue that either 
(a) firearms do not pose a similarly high risk of harm as explosives, 
electricity, and the like, or (b) the danger posed by firearms varies depending 

                                                                                                                        
dangerous substance. The defendant in the use of ordinary care that is proportionate to the 
danger. (It) (He) must use such care as reasonably careful and skilled persons, engaged in the 
same business, would use under the same or similar circumstances to (install) (inspect) 
(maintain) (control) its equipment that coveys (gas) (electricity) in large quantities (and to 
keep such equipment in a reasonably safe condition). A failure to use this degree of care 
constitutes negligence.”); Pa. S.J.I. Civ. 3.16 (1981 & 3d Supp. 1997 & Supp. 1999) (“DUTY 
OF CARE (Inherently Dangerous Instrumentality). Anyone who provides, supplies, or used an 
inherently dangerous instrumentality, such as the (high voltage electric current) (acids, 
corrosives, explosives) (provided) (supplied) (used) by the defendant in this case, is required 
by law to use the highest degree of care practicable to avoid injury to everyone who may be 
lawfully in the area of such activity.”). 
53 See Normand v. Normand, 65 So.2d 914, 916 (La.App. 2nd Cir. 1953) (“[F]irearms are 
dangerous instrumentalities, the use of which necessitates extraordinary care on the part of 
those in control of such weapons”); Woodward v. First of Georgia Insurance Co., 333 So.2d 
709, 710 (La.App. 2nd Cir. 1976)(“A person using or examining a firearm must use 
extraordinary care in handling the weapon.”); Tolleson v. State Farm Fire and Casualty Co., 
449 So.2d 105, 107 (La.App. 1st Cir. 1984)(“We agree wholeheartedly that a loaded gun is a 
dangerous instrumentality and imposes a duty of extraordinary care on those who have control 
of it.”); Shurley v. Hoskins, 271 So.2d 439, 444 (Miss. 1973)(“[T]he use of a deadly weapon 
requires that one should use such weapon with extraordinary care so as not to injure another 
by the use of this dangerous agency.”); Davis v. Hellwig, 122 A.2d 497, 498 (N.J. 1956)(“As 
firearms are more than ordinarily dangerous when loaded, those who handle them are bound to 
use more than ordinary care to prevent injury to others.”); McAndrew v. Mularchuk, 162 A.2d 
820, 826-827 (N.J. 1960)(“Loaded revolvers are dangerous instruments. Their potentiality for 
infliction of serious injury is such that the law has imposed a duty to employ ‘extraordinary’ 
care in their handling and use”); Palmisano v. Ehrig, 408 A.2d 1083, 1084 (N.J. Super. 1979) 
(“Firearms have been held to be inherently dangerous instrumentalities. One who possesses 
firearms is under a duty to use extraordinary care in their handling.”)(internal citations 
omitted). 
54 This is a reasonable inference from the exclusion of firearms from pattern jury instructions 
that list what are considered dangerous instrumentalities in the states in which they are used. 
See supra note 52. 
55 See Idaho I.D.J.I. Civ. 218 (1988) (“CARE COMMENSURATE WITH HAZARDS. The 
[Idaho Pattern Jury Instruction] Committee recommends that no general instructions relating 
the amount of care to the hazards of the situation be given.”). 
56 See DECKER, supra note 17. 



134/Vol. XXVIII/Southern Law Journal 
 

 

upon the state in which they are used. These arguments are, of course, 
indefensible in light of the available data.57 Moreover, these arguments are 
inconsistent with the judicial view of firearms generally58 and are 
undermined by the safety literature produced by leading firearm advocacy 
groups.59 

We must be faithful to facts, and the facts demonstrate clearly that 
firearms are as dangerous—if not more so—than electricity, explosives, and 
other similar instrumentalities. And if that is the case, then we must conclude 
that the ordinary care standard as described through traditional instructions is 
as insufficiently elastic for firearms as it is for other dangerous 
instrumentalities. 

 
 

C. Third Argument: Enhanced Instructions Are Misleading to Juries 
 

In this paper we have addressed two lines of attack against enhanced 
instructions: First, enhanced instructions create improper degrees of care. 
Second, ordinary negligence as expressed through traditional instructions is 

                                                   
57 Compare Firearm Injury Data, supra note 3 with NUMBER OF FATAL WORK INJURIES BY 

EMPLOYEE STATUS, 2003-15, U.S. BUREAU OF LABOR STATISTICS, 
http://www.bls.gov/iif/oshwc/cfoi/cfch0014.pdf.(providing statistics regarding different causes 
of fatal injuries in workplace), NATIONAL CTR. FOR HEALTH STATISTICS, CTR. FOR DISEASE 

CONTROL, NATIONAL VITAL STATISTICS REPORT, Jun. 30, 2016, (providing statistics and data 
regarding causes of deaths) U.S. CONSUMER PRODUCT SAFETY COMM’N, REPORTED 

FLAMMABLE LIQUID FUEL/FIREPOT INCIDENTS BY YEAR OF INCIDENT (Apr. 28, 2017) available 
at http:// https://www.cpsc.gov/s3fs-
public/EPI%20Memo%20for%20Firepot%20Gas%20Can%20Flammable%20Liquid%20Incid
ents%20-%20Final%20%28stamped%29.pdf?ZE3wUYWC_qhDaVeYQaWz36t6dfIbqZrl 
(providing data regarding flammable liquids and firepots), U.S. CONSUMER PRODUCT SAFETY 

COMM’N, 2016 Fireworks Annual Report, Fireworks-Related Deaths and Emergency 
Department-Treated Injuries During 2016 (June, 2016), available at 
https://www.cpsc.gov/s3fs-
public/Fireworks_Report_2016.pdf?t.YHKjE9bFiabmirA.4NJJST.5SUWIQJ (providing 
statistics regarding firework-related injuries), ); NATIONAL FIRE PROTECTION ASSOC., 
ELECTRICAL FIRES FACT SHEET, available at http://www.nfpa.org/news-and-research/fire-
statistics-and-reports/fire-statistics/fire-causes/electrical-and-consumer-electronics/electrical 
(providing statistics regarding flammable gasses and liquids injuries and deaths). 
58 See, e.g., Harden v. U.S., 485 F.Supp. 380, 387 (S.D. Ga. 1980) (“[A revolver] is an 
inherently dangerous instrument when loaded, and is rendered more so in a cocked 
condition.”); Everette v. City of New Kensington, 396 A.2d 467, 469 (Pa. Super. Ct. 1978) 
(“Argument is not necessary to show that loaded firearms are dangerous and that a rifle having 
the capacity to inflict injury at a distance of a mile or a mile and a half from the place where it 
is discharged is more than ordinarily dangerous.”); Sadler v. State, 728 S.W.2d 829, 832 (Tex. 
App. 1987) (“It is virtual surplusage to point out that firearms are dangerous instrumentalities, 
and that their very purpose is to kill or injure should the necessity arise.”). 
59 See, e.g., NRA GUN SAFETY RULES, http://www.gunsafetyrules.nra.org (last visited Aug. 4, 
2017); SAFETY, http://www.nssf.org/safety (last visited Aug. 4, 2017). 
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sufficiently elastic to cover practically all negligence cases. Though we 
treated these arguments separately, they share a common thread. The 
common element of both arguments is that enhanced instructions do not 
properly define the law of negligence. We believe this position is based on 
semantics rather than substance, and we reject it. Every state agrees that the 
law of negligence applies in firearms cases and that ordinary care is the 
appropriate standard in a negligence analysis. They just disagree on how to 
describe the standard to juries. 

Of course, we cannot dismiss the importance of how we say things. 
How we convey information is often just as important as the substance of the 
information being conveyed. Given that there are infinite ways to describe a 
single concept, and that adversarial court proceedings invite advocacy over 
objectivity, jury instructions that stray too far from state-approved pattern 
instructions are at risk of being rejected by a court for misleading the jury. 
Such was the case in Edgar v. Brandvold.60 

The plaintiff in Edgar sued after being blinded in his left eye by the 
errant shots of his quail hunting companions.61 The jury found in favor of the 
defendants, and the plaintiff appealed.62 The primary issue on appeal was 
whether the trial court erred in rejecting the plaintiff’s proposed jury 
instruction.63 The instruction read as follows: 

Any person having possession and control of a firearm must exercise the 
highest degree of care. The utmost caution must be used to the end that harm 
may not come to others. The degree of care must be commensurate with the 
dangerous character of the weapon.64 

At first blush, this instruction (or the fragment of it we are given) 
appears to suffer from a defect similar to the one we identified in the 
plaintiff’s proffered instruction in Prather; namely, it misstates the law 
because it doesn’t adequately clarify that under the circumstances of the case, 
a reasonable person would exercise the highest degree of care and utmost 
caution. But the Edgar court didn’t take that approach in upholding the trial 
court’s decision to reject the instruction. Instead, the court held that the 
plaintiff’s instruction was misleading, stating, “[i]t is misleading to instruct a 
jury that they must require of a party a high, a very high, or an extraordinary 
degree of care or that a party must have exercised the utmost or extreme 
caution because of the presence of some recognized dangerous 
instrumentality in a particular situation.”65 

                                                   
60 Edgar v. Brandvold, 515 P.2d 991, 993 (Wash. Ct. App. 1973). 
61 Id. at 922. 
62 Id. 
63 Id. 
64 Id. 
65 Edgar, 515 P.2d at 993.  
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The court went on to explain that while the “presence of a dangerous 
instrumentality in any exigency requires that adequate heed and regard be 
given to such a circumstance,” to require that a defendant act with the highest 
degree of care “engenders an element of concern whether one may proceed at 
all in the face of certain dangers,” which in turn “impedes instead of assisting 
evaluation of the acts of a party as negligent or careful.”66 

What is interesting about the Edgar decision is that while the court 
acknowledges that the “presence of a dangerous instrumentality” is a factor 
to consider when determining whether a defendant has acted with reasonable 
care, it rejects as misleading any adjectives (high, very high, extraordinary, 
etc.) that would tend to assist the jury in weighing that factor for purposes of 
determining whether the defendant acted reasonably.67 The Edgar court’s 
approach to this issue stands in contrast to the approach adopted in Everette 
v. City of New Kensington, the Pennsylvania case discussed above.68 As the 
reader will recall, the Everette court upheld a jury instruction that defined a 
reasonable person as one who exercises extraordinary care in the presence of 
a dangerous instrumentality precisely because a dangerous instrumentality 
requires one to act with a greater quantum of care in order to act reasonably 
under the circumstances.69  

Edgar frames the conundrum surrounding jury instructions in 
negligence cases involving firearms as well as any case does. As a matter of 
law, courts recognize that the use of certain instrumentalities requires a 
greater quantum of care to avoid injury because of the greater risk of harm 
associated with them70, but many of those same courts refuse to convey that 

                                                   
66 Id. 
67 Id. But see Elver v. Johnson, 270 P.2d. 813 (Wash. 1954) (refusing to find error in jury 
instruction containing phrase “very high degree of care”); Ralston v. Vessey, 260 P.2d 324 
(Wash. 1953) (refusing to find error in jury instruction containing phrase “greater degree of 
care”). 
68 See supra notes 36-41 and accompanying text. 
69 Everette v. City of New Kensington, 396 A.2d 467, 469 (Pa. Super. Ct. 1978); see supra 
notes 36-41. 
70 See, e.g., Edgar, 515 P.2d at 994 (“more diligence is certainly required when dealing with a 
dangerous weapon than in the ordinary affairs of business”); Harden v. U.S., 485 F.Supp. 380, 
390 (S.D. Ga. 1980) (“One is under a legal duty to use a dangerous instrument with a decree 
of care in proportion to the danger of the instrument.”); Mehall v. Baggett, 231 F.Supp. 462, 
465 (W.D. Ark. 1964) (“A higher degree of care and vigilance is required in dealing with a 
dangerous agency than in the ordinary affairs of life or business, which involve little or no risk 
of injury to person or property.”)(quoting an annotation in 53 A.L.R. 1202); Normand v. 
Normand, 65 So.2d 914, 916 (La. Ct. App. 1953) (“[F]irearms are dangerous instrumentalities, 
the use of which necessitates extraordinary care on the part of those in control of such 
weapons.”); Shurley v. Hoskins, 271 So.2d 439, 444 (Miss. 1973) (“[U]se of a deadly weapon 
requires that one should use such weapon with extraordinary care so as not to injure another 
by the use of this dangerous agency.”); Davis v. Hellwig, 122 A.2d 497, 498 (N.J. 1956) (“As 
firearms are more than ordinarily dangerous when loaded, those who handle them are bound to 
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message to the jury because it might be misleading. We disagree with this 
approach for two reasons.  

First, the truth is not misleading. We believe this is such a self-evident 
proposition that it can be stated without citation. The truth might be 
inconvenient depending upon a party’s position in a case, and the truth 
certainly can be manipulated in a misleading manner, but we believe that 
when supported by demonstrable facts and presented objectively, the truth is 
never misleading. As a practical example, if logic and data dictate that using 
a firearm requires a greater quantum of care to remain within the spectrum of 
ordinary care than, say, carelessly serving a tennis ball, then explaining that 
to a jury in an enhanced instruction is not misleading. It’s the truth. 

Edgar demands implicitly that jurors determine fault guided only by 
traditional instructions even though the court acknowledges that adequate 
regard should be given to the presence of a dangerous instrumentality.71 If a 
juror is supposed to give adequate regard to the presence of a dangerous 
instrumentality but cannot be told as much by the court, then Edgar’s 
approach relies perilously on the assumption that jurors will recognize 
danger when they see it and will adjust the quantum of care demanded of the 
defendant accordingly. But that is no more than an assumption. Nothing in a 
traditional instruction demands that result.  

Jurors are given tremendous discretion to determine the contours of 
reasonable care.72 But that discretion should not be a license for ignoring 
facts. We believe that when firearms are involved—instrumentalities that 
create a high potential of harm no matter where or by whom they are used—
withholding from jurors an analytical framework that allows them to 
contextualize that potential of harm relative to other modes of injury invites 
jurors to ignore real and demonstrable risk and substitute for that reality their 
own normative views of what is and is not dangerous. It is conceivable, 
therefore, that in the context of firearm-related injuries, one fact finder might 
determine that the behavior that led to injury wasn’t particularly risky and 
therefore did not require a particularly high degree of care, while another fact 
finder might reach an opposite conclusion. The difference in outcomes could 
be based on individual attitudes about guns and gun rights, personal 
experience with guns, geographical location, or any number of other 
conceivable factors that have little to nothing to do with the objective 

                                                                                                                        
use more than ordinary care to prevent injury to others.”); Everette v. City of New Kensington, 
396 A.2d 467, 469 (Pa. Super. Ct. 1978) (“Any loaded firearm…is a highly dangerous 
instrumentality and, since its possession or use is attended by extraordinary danger, any person 
having it in possession or using it is bound to exercise extraordinary care.”). 
71 Edgar, 515 P.2d. at 993. 
72 See, e.g., Thomas v. Inman, 578 P.2d 399, 404 (Or. 1978) (“The jury is given a wide leeway 
in deciding whether the conduct in question falls above or below the standard of reasonable 
conduct deemed to have been set by the community.”). 
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potential of harm posed by loaded firearms. Of course, we cannot say 
authoritatively that a fact finder with a more positive attitude about firearms 
would draw a different conclusion with respect to the risk of harm posed by 
them than a fact finder with a more neutral or negative attitude about 
firearms. The license granted to jurors by traditional instructions permits that 
result, however, and there is enough anecdotal evidence available to suggest 
that such a result is possible.73  

Second, it does not appear that we know, empirically speaking, what 
constitutes a misleading jury instruction. To be sure, instructions can be 
crafted in a manner that even the most casual reader can easily determine was 
designed to direct the jury toward a partisan outcome.74 But that is not our 
focus here. Instead, we are trying to reconcile the disparate decisions states 
make regarding the propriety of substantially similar jury instructions in 
cases involving firearms.  

The legal academy is often criticized—and perhaps justifiably so—for 
ignoring the empirical research conducted in more traditional academic 
disciplines like psychology and economics, for example, that impact legal 
issues.75 Fortunately, there is a steadily growing body of empirical legal 
scholarship focused on how jurors perceive and interpret jury instructions. 
The findings of these studies are eye-opening. At the risk of oversimplifying 
a complex area of study, the data suggest, by and large, that while the typical 
juror takes her job very seriously, she struggles to comprehend even the most 
well-worn and carefully-vetted pattern jury instructions.76 Moreover, this 
combination appears to yield results-oriented decisions as jurors work 
diligently to arrive at some semblance of justice in a case even if they do not 
comprehend the rules of the game.77  

As potentially helpful as this area of inquiry is in terms of helping courts 
craft better jury instructions, it tells us practically nothing about what 
constitutes a misleading (as opposed to simply misunderstood) jury 
instruction. As a result, the determination of what constitutes a misleading 
instruction is based on disparate interpretations by judges instead of upon a 
robust, empirical analysis of how jurors are misled by language. This is not 
to say that judges are incapable of or should refrain from determining when a 
jury instruction is clearly intended to mislead a jury to a partisan result. 
However, when courts like the Edgar court adopt what appears to be a 

                                                   
73 See DECKER, supra note 17. 
74 See KELLEY & WENDT, supra note 6, at 594. 
75 See Lee Epstein & Gary King, Exchange: Empirical Research and the Goals of Legal 
Scholarship, 69 U. Chi. L. Rev. 1 (2002). 
76 See NEAL FEIGENSON, Legal Blame: How Jurors Think and Talk About Accidents (2000); 
David U. Strawn & Raymond W. Buchanan, Jury Confusion: A Threat to Justice, 59 
Judicature 478 (1975-76). 
77 See FEIGENSON, supra note 76, at 104-111. 
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categorical rejection of certain adjectives used to describe the standard of 
care in cases involving dangerous instrumentalities on the grounds that they 
are misleading, while courts like the Everette court appear to embrace such 
adjectives, we believe more empirical studies are called for to determine 
which approach is correct. Judges, practitioners, and parties alike would 
benefit from this effort. 

 
III. CONCLUSION 

 
Practically all courts in the United States agree on two things regarding 

negligence: First, the standard of care in negligence cases is that of ordinary 
care. Second, as behavior becomes more dangerous, a greater quantum of 
care is required to remain within the spectrum of ordinary care. Yet, despite 
almost universal agreement on these two tenets of negligence, courts have 
adopted a tangle of approaches in describing these concepts to juries, 
yielding in many cases completely irreconcilable results. 78  

We believe the discord between states is a result of elevating form over 
substance in crafting jury instructions. Again, the substance of the ordinary 
care standard is well-known and well-accepted. The point of contention 
appears to be focused how to phrase the standard in a manner that does not 
misstate the law or is not misleading.   

States that treat embellished and enhanced instructions as error do so for 
myriad reasons, ranging from an over-reliance on the elasticity in the 
traditional description of ordinary care to the concern that more descriptive 
jury instructions will mislead the jury. We believe these concerns are 
unjustified. 

Even though elasticity is a hallmark of the ordinary care standard, the 
full measure of elasticity is not appropriate in every negligence case. As the 
potential for harm in a given scenario increases, the ordinary care standard 
becomes less tolerant of careless behavior. Since loaded firearms are 
objectively dangerous, any person in possession of one must act with a 
greater quantum of care to protect others from harm than would a person 
engaged in a less dangerous activity.  

Moreover, the proposition that enhanced jury instructions are 
misleading simply because they do not follow the familiar, “ordinary-care-

                                                   
78 Compare Edgar v. Brandvold, 515 P.2d 991, 993 (Wash. Ct. App. 1973) (describing as 
misleading jury instructions that “require of a party a high, a very high, or an extraordinary 
degree of care, or that a party must have exercised the utmost or extreme causation because of 
the presence of some recognized dangerous instrumentality in a particular situation.”), with 
Williams v. Stevenson, 558 So.2d 1204, 1206-1207 (La. Ct. App. 1990) (holding that trial 
court’s failure to instruct jury that a person in control of a loaded firearm had a duty to 
exercise extraordinary care was error). 
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under-the-circumstances” script of traditional instructions is not supported by 
empirical study. Jury instructions can certainly be formulated in a way to 
mislead a jury, but courts should not automatically declare an instruction 
misleading simply because it does not sound familiar. The legal academy 
should continue to engage in empirical studies relating to juror 
comprehension of jury instructions and should be mindful of studies 
conducted in traditional academic disciplines that aid our understanding of 
how jurors perceive jury instructions. 

Ultimately, explaining the relationship between risk of harm and 
quantum of care to a jury does no violence to the ordinary care standard, 
particularly when dangerous instrumentalities are involved. To the contrary, 
it provides a more accurate description of the standard and discourages jurors 
from substituting subjective views of dangerous behavior in place of the 
objective, data-based reality that guns are dangerous. 

 


