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“Anyone may so arrange his affairs that his taxes shall be as low as 
possible; he is not bound to choose that pattern which will best pay 
the Treasury; there is not even a patriotic duty to increase one’s 
taxes.”  

—Judge Learned Hand1 
 
Tax evasion is the illegal attempt to defeat or circumvent tax law in 

order to reduce one’s tax liability.2 Tax avoidance, on the other hand, is an 
American pastime. To the extent their knowledge and means allow, 
American citizens and corporations go to great lengths to minimize or, in 
some cases, eliminate their tax bills.3 Congress holds periodic hearings to 
investigate these tax structures when public outcry reaches a fevered pitch, 
but no significant legislation affecting the ability of major American 
companies to shelter profits overseas has been given serious consideration.4 
Regulators across the United States have also brought into focus the process 
of transfer-pricing that is used by companies such as Chevron and Apple 
Inc.5 Adding to the general malaise is the fact that, since tax avoidance 

                                                   
* J.D., M.B.A., Assistant Professor of Law and the Mr. & Mrs. Thomas Galloway/Board of 
Regents Endowed Professor of Business Administration, University of Louisiana - Lafayette. 
** J.D., Attorney & Counselor at Law, Jones Walker, LLP, Baton Rouge, Louisiana.  
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1 Helvering v. Gregory, 69 F.2d 809, 810 (2nd Cir. 1934).  
2 BLACK’S LAW DICTIONARY (9th ed. 2009). 
3 Edward D. Kleinbard, Stateless Income, 11 FLA. TAX REV. 699 (2011).  
4 Homeland Security and Governmental Affairs Permanent Subcommittee on Investigations, 
Offshore Profit Shifting and the U.S. Tax Code—Part 2 (Apple Inc.), U.S. HEARING REPORT, 
17 (May 21, 2013), 
http://www.hsgac.senate.gov/subcommittees/investigations/hearings/offshore-profit-shifting-
and-the-us-tax-code_-part-2. 
5 Bradley Olson & Robb M. Stewart, Chevron Tax Strategy Faces Crackdown in 
Australia, WALL ST. J., May 23, 
2017, http://74.217.196.173/docview/1901205105?accountid=1448 (Australian regulators are 
scrutinizing transfer pricing, which includes making payments to subsidiary companies for 
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involves entirely legal behavior, even when a particularly nefarious 
avoidance scheme is discovered, the participants typically avoid any form of 
criminal punishment.6  

Highly refined tax avoidance schemes often involve interconnected 
legal entities formed under the laws of foreign countries which allow 
America’s largest corporations to pay effective tax rates substantially lower 
than statutory rate of thirty-five percent imposed on corporations with situs 
exclusively in the United States.7 The biggest and best tax avoidance 
schemes, such as Google’s “Double Irish Dutch Sandwich”8 and Apple’s 
self-pay system for intellectual property, can reduce a multinational 
corporation’s tax bill to fractions of a percent, and leave the average citizen 
scratching their head wondering how this could be.9 Even when lawmakers 
attempt to regulate tax avoidance and off-shoring of profits, the legislative 
process often takes years, while accounting and law firms can find new 
strategies to undermine the rules in just a few months.10 

On the domestic front, a cottage industry of law firms in Montana has 
sprung up to help the tax averse citizens of other states set up Montana 
limited liability companies to purchase and register their expensive movable 
assets. The Louisiana Supreme Court addressed this increasingly common 
tax avoidance scheme which allows taxpayers to avoid the hefty sales and 
use tax associated with the purchase of high-end recreational vehicles. In 
Thomas v. Bridges, the Louisiana Supreme Court issued a resounding win for 

                                                                                                                        
services in order to shift profits to low-tax jurisdictions and expenses to high tax 
jurisdictions.).  
6 Zoe M. Prebble & John Prebble, The Morality of Tax Avoidance, 43 CREIGHTON L. REV. 693 
(2010).  
7 U.S. Multinational Corporations: Effective Tax Rates Are Correlated with Where Income Is 
Reported, U.S. GOV’T ACCOUNTABILITY OFF. (2008), 
http://www.gao.gov/new.items/d08950.pdf. 
8 See Olsen & Stewart, supra note 5; see also Charles Duhigg & David Kocieniewski, How 
Apple Sidesteps Billions in Taxes, N. Y. TIMES, April 28, 2012, 
http://www.nytimes.com/2012/04/29/business/apples-tax-strategy-aims-at-low-tax-states-and-
nations.html; Double Irish With a Dutch Sandwich, N. Y. TIMES, April 28, 2012, 
http://www.nytimes.com/interactive/2012/04/28/business/Double-Irish-With-A-Dutch-
Sandwich.html?action=click&contentCollection=Business%20Day&module=RelatedCoverag
e&region=Marginalia&pgtype=article.  
9 Antony Ting, iTax - Apple's International Tax Structure and the Double Non-Taxation Issue, 
BRIT. TAX REV. (2014). (The taxes paid by Apple Sales International (the Irish profit center for 
Apple’s American income) were insignificant compared to its income. In 2010, it paid $10 
million on $22 billion in income. 2011’s tax bill was $7 million on $11 billion in income. That 
is an effective income tax rate of 0.06% and 0.05%, respectively. Additionally, from 2009 to 
2012, Apple successfully sheltered $44 billion from being taxed anywhere in the world.) 
10 John Paul, The Potential Consequences of the Global Tax Reset, 36 N.E. J. LEGAL STUD. 85, 
87 (2017). 
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the little guy, if, by little guy, we mean a guy who is in the market for a 
$350,000 RV and owns multiple homes in more than one state.11  

This article begins with a discussion of the Louisiana Supreme Court’s 
ruling in Thomas v. Bridges and the peculiarities of the Montana LLC-
formation industry. It then turns to a discussion on the differences between 
the sport and tradition of tax avoidance and the crime of tax evasion. Next, it 
analyzes the Louisiana Court’s conclusion that the Plaintiff, Robert Thomas, 
was merely engaged in the time-honored tradition of avoidance rather than 
outright evasion. Finally, the paper responds to the Thomas Court’s call to 
action and offers a legal analysis of the constitutional limitations on a state’s 
ability to tax and explores whether Louisiana’s tax structure should be 
overhauled to address “tax marauders” who purchase luxury items beyond 
the State’s reach. 

 
I. ROBERT L. THOMAS V. CYNTHIA BRIDGES, SECRETARY, 

LOUISIANA DEPARTMENT OF REVENUE 
 

In Thomas v. Bridges, the Louisiana Supreme Court was called upon to 
determine whether someone – a Louisiana resident – could form an out-of-
state limited liability company for the sole purpose of avoiding sales tax.12 
Mr. Thomas freely admitted that he formed Angels Rocks, LLC, a limited 
liability company organized in, and under the laws of, the State of Montana 
for the sole purpose of avoiding Louisiana sales tax that would have been 
incurred on his purchase of a 2008 Mountain Aire RV from a dealership in 
Hammond, Louisiana.13 The camper had a manufacturer’s suggested retail 
price of $351,800, meaning that Mr. Thomas would have owed over $30,000 
in sales tax, registration, and other fees if he had purchased the vehicle as a 
private citizen domiciled in Louisiana. 

 
A. Sales Tax, Use Tax, and the Taxation of Motor Vehicles 

 
The sales tax came into vogue during the 1930s as states scrambled to 

respond to the plummeting revenues and massive unemployment rates 
associated with the Great Depression.14 From the outset, states recognized 

                                                   
11 Thomas v. Bridges, 120 So. 3d 338 (La. App. 1 Cir. 2013); writ granted, 129 So. 3d 525 
(La. 2013); affirmed, 144 So. 3d 1001 (La. 2014).  
12 Id. at 1003. 
13 Id. at 1008.  
14 Word of Life Christian Ctr. v. West, 936 So. 2d 1226, 1232 (La. 2006). 
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that there were certain practical and constitutional limitations on the use of a 
sales tax to generate revenue.15 Enter the use tax.  

The use tax was a means of filling the gap created by the jurisdictional 
boundaries of the sales tax.16 States have come to rely heavily on these 
mechanisms as a source of funds, Louisiana in particular, typically receiving 
about one-third of its annual revenue from its sales and use taxes.17 

Sales and use taxes are consumption taxes that apply to the final stage of 
a sales transaction.18 The sales tax applies when a taxable transaction is 
consummated within the taxing jurisdiction while the use tax applies when a 
transaction is consummated outside the taxing jurisdiction and the goods are 
subsequently imported and used in the taxing jurisdiction.19 The sales and use 
taxes secure revenues from similar transactions that occur in different 
jurisdictions, but they have minor conceptual differences and distinct 
constitutional underpinnings.20 

A sales tax is a single-stage tax on consumer spending that applies to the 
final sale of goods and services. The tax is typically imposed on the buyer’s 
use or consumption of the item sold by adding the amount of the tax to the 
purchase price of the thing sold at the point of sale.21 Unfortunately for states 
relying heavily on sales tax revenue, this taxing mechanism alone cannot 
collect funds from sales made beyond a state’s boundaries or in interstate 
commerce, even when the goods ultimately enter the state.22 Such a 
circumstance, if allowed to persist, would not only deprive the state of 
needed revenue, but would also place local merchants at a competitive 
disadvantage when their customers eventually turn to out-of-state merchants 
to purchase similar goods at a lower total cost. The use tax was adopted to 
prevent just such an erosion of the state’s tax base and to lend parity between 
local purchases and purchases made in lower tax jurisdictions.23 As explained 
by the Louisiana Supreme Court, “a use tax is an integrated part of a sales 
tax, its purpose being to remove the buyer’s temptation to place their orders 
in other states in an effort to escape payment of the tax on local sales.”24 

                                                   
15 See, e.g., Paul J. Hartman & Charles A. Trost, FEDERAL LIMITATIONS ON STATE AND LOCAL 

TAX (2d ed. 2016).  
16 Id. 
17 Id. 
18 Word of Life Christian Ctr. v. West, 936 So. 2d 1226, 1232 (La. 2006). 
19 Id. 
20 Id. at 1232-33. 
21 Id. 
22 Id. 
23 Id. 
24 Word of Life Christian Ctr. v. West, 936 So. 2d 1226, 1233 (La. 2006); citing Fontenot v. 
S.E.W. Oil Corp., 95 So. 2d 638 (La. 1957). 
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Many states exempt certain categories of purchases from sales tax.25 The 
State of Montana, and four other states, have no sales tax at all.26 However, 
Louisiana residents can pay as much as 12% in combined state and local 
sales tax on retail purchases, including large ticket items such as cars, boats, 
airplanes, and recreational vehicles.27 Even if a taxpayer escapes the high end 
12% rate, the State’s average combined sales tax rate of 9.98% ranks as the 
third highest in the nation.28  

Given Louisiana’s extreme rate of taxation, it should come as no 
surprise that purchasers of big ticket items seek ways to avoid paying tens of 
thousands of dollars in sales tax. Fortunately for the State, if not the taxpayer, 
where the sales tax fails to capture revenue from the purchase of a big ticket 
item, Louisiana’s use tax is there to fill the void; however, taxpayers are 
generally granted a credit against the use tax when the taxpayer has 
previously paid sales or use tax on the item in another taxing jurisdiction.29  

The Louisiana state sales and use taxes are imposed by Louisiana 
Revised Statute 47:301(A), which provides for the collection of a 2% tax on 
items sold, used, consumed, distributed, or stored for use or consumption in 
the state.30 This base rate is increased by additional taxes levied under 
Louisiana Revised Statutes 47:221(A) and 47:231(A) and the temporary 
“Clean Penny State Sales Tax” by the Louisiana Legislature to address fiscal 

                                                   
25 Scott Drenkard & Jared Walczak, State and Local Sales Tax Rates in 2015, TAX 

FOUNDATION (Apr. 2015), http://taxfoundation.org/article/state-and-local-sales-tax-rates-2015. 
26 Id. 
27 St. Landry Parish Sales Tax Rates, LOUISIANA ASSOCIATION OF TAX ADMINISTRATORS, 
http://www.laota.com/index.php?option=com_content&view=article&id=59:st-
landry&catid=2:jurisdiction-list&Itemid=69 (last visited Mar. 18, 2017). 
28 Jared Walczak & Scott Drenkard, State and Local Sales Tax Rates, Midyear 2016, TAX 

FOUNDATION (July 5, 2016), https://taxfoundation.org/state-and-local-sales-tax-rates-midyear-
2016. 
29 Word of Life Christian Ctr. v. West, 936 So. 2d 1226, 1232 (La. 2006). 
30 “There is hereby levied a tax upon the sale at retail, the use, the consumption, the 
distribution, and the storage for use or consumption in this state, of each item or article of 
tangible personal property, as defined herein, the levy of said tax to be as follows: 

(1) At the rate of two per centum (2%) of the sales price of each item or article of 
tangible personal property when sold at retail in this state; the tax to be computed 
on gross sales for the purpose of remitting the amount of tax due the state, and to 
include each and every retail sale. 

(2) At the rate of two per centum (2%) of the cost price of each item or article of 
tangible personal property when the same is not sold but is used, consumed, 
distributed, or stored for use or consumption in this state; provided there shall be 
no duplication of the tax.”  

It is worth noting, that the calculation of sales tax is based on the “sales price” of the asset 
while the calculation of the use tax is based on the “cost price” at the time. Both phrases are 
defined terms under the act. La. R.S. 47:302(A) (West 2016).  
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shortfalls.31 This results in a collective state tax rate of 5%. Unfortunately, 
5% is not the rate paid by Louisiana taxpayers. The state rate is 
supplemented by taxes imposed by various parishes and municipalities, in 
some cases up to 12%. The state use tax is automatically increased to 9% to 
account for local revenue lost to out of state purchases.32  

In sharp contrast to Louisiana, some states like Montana have no sales 
tax. Even where purchases are taxed, they are typically taxed at a much lower 
rate, ranging from 1.78% in Alaska to 9.93% in Tennessee, the second 
highest state in the nation behind Louisiana.33 

Louisiana sales and use tax rates seem particularly onerous when 
imposed on large ticket purchases such as motor vehicles, something keenly 
demonstrated by the $30,000 tax bill Mr. Thomas received after purchasing 
his RV. The Louisiana Department of Transportation and Development is 
charged with collecting the sales and use tax imposed on “any motor vehicle, 
automobile, motorcycle, truck, truck-tractor, trailer, semi-trailer, motor bus, 
house trailer, or any other vehicle” subject to registration in Louisiana.34 The 
tax is to be collected at the time the vehicle is registered by the “vehicle 
commissioner” acting as “agent for the secretary of the Department of 
Revenue” and local tax collectors.35 All vehicles owned by Louisiana 
residents and used within the state must be registered; any question as to this 
mandate is quickly answered by a traffic stop and the hefty fine likely to 
follow. By collecting the tax at registration, Louisiana law ensures that all 
vehicles registered in Louisiana, whether new or old, two-wheeled or four-
wheeled, are subject to the state’s sales and use tax. However, as seen in the 
Thomas decision, problems can arise when a vehicle is purchased in 
Louisiana by a Louisiana resident acting on behalf of a foreign LLC, but then 
registered in another jurisdiction (likely one with no sales tax). This problem 
is exacerbated when the purchaser is a Louisiana resident acting through a 
foreign LLC, admittedly formed for the exclusive purpose of avoiding sales 
tax. 

 
  

                                                   
31 See La. R.S. 47:221 (West 2016) & La. R.S. 47:331 (West 2016). Each provision adds an 
additional one percent to the tax levied under Revised Statute 47:302(A). The 2016 Clean 
Penny State Sales Tax was adopted by the Louisiana Legislature in an attempt to forestall the 
impending budgetary crises. The Clean Penny Tax will expire on June 20, 2018 unless it is 
renewed; see also La. R.S. 47:321.1 (West 2016). 
32 La. R.S. 47:302(K) (West 2016). 
33 Prem Sekka, Smoke and Mirrors; Corporate Social Responsibility and Tax Avoidance, 34 
ACCT. F. 153 (2010). 
34 La. R.S. 47:303(B) (West 2016). 
35 Thomas v. Bridges, 120 So. 3d 338 (La. App. 1 Cir. 2013); writ granted, 129 So. 3d 525 
(La. 2013); affirmed, 144 So. 3d 1001 (La. 2014). 
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B. Angel Rocks, LLC and its $351,800 RV 
 

The 2008 Mountain Aire RV was purchased in December of 2007 by 
Angles Rocks, a single member Montana LLC. The purchase agreement 
listed “Angels Rocks, LLC” as the buyer, the purchase price was paid by a 
certified check in the name of “Angels Rocks, LLC,” and a Certificate of 
Title was issued by the State of Montana.36 On November 5, 2009, the 
Louisiana Department of Revenue issued a Notice of Proposed Tax due to 
Thomas individually, ignoring the distinct legal identity of Angels Rocks as 
the owner of the RV, and demanded that Thomas pay “sales/use” tax on the 
vehicle.37 Thomas responded with a short letter explaining that the RV was 
kept at his residence in Long Beach, Mississippi, and that he objected to the 
proposed tax.38 This initial response was followed by a second letter sent by 
Thomas’s attorney, providing the Department with a copy of the bill of sale 
and certificate of title for the RV, explaining that the vehicle was not located 
in Louisiana and had been purchased by a validly formed foreign LLC that 
did not operate in Louisiana, and contending that, to the extent any tax was 
owed, it was owed by Angels Rocks, LLC as the owner of the vehicle, not 
Thomas.39 This defense highlights another hurdle that tax collectors will be 
forced to overcome. Since the formation of a Montana LLC for the stated 
purpose of owning, operating, and maintaining a recreational vehicle is a 
lawful, valid reason under the laws of Montana, courts elsewhere will have 
an extremely high legal burden to meet if they seek to disregard the entity 
and impose liability on the LLC’s members. 

After further review, the Department issued a final notice of assessment 
to Thomas, asserting that he owned a total of $46,509.60 in taxes and 
penalties.40 Thomas appealed the assessment to the Board of Tax Appeals, 
but at each level of assessment the Department ruled that Thomas was 
personally liable for the claimed tax.41 Thomas ultimately brought the matter 
before a Louisiana District Court, which ruled in his favor and threw out the 
tax bill.42 Fearing a flood of Montana license plates on Louisiana’s roads, the 

                                                   
36 Id. at 1003-04. 
37 Id. at 1004. 
38 Id. 
39 Id. 
40 Id. at 1005. 
41 La. R.S. 47:1401 et seq. (West 2016). (Once a final Notice of Assessment is levied, an 
aggrieved taxpayer can file a Petition for Review with the Board of Tax Appeals. At the 
Board’s hearing, an administrative law judge employed by the Department of Revenue hears 
evidence and renders a decision. If the taxpayer is still in disagreement, appeal is taken in the 
taxpayer’s district court.).  
42 La. R.S. 47:9017 (West 2016). (District courts are courts of first impression in Louisiana. 
However, these courts hear appeals from administrative proceedings such as the Board of Tax 
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Department of Revenue sought review from the First Circuit Court of 
Appeal.43 The appellate court dealt another blow to the Department of 
Revenue and affirmed that Mr. Thomas owed no tax on the vehicle.44 The 
Department’s last stand on the imposition of the tax came before the 
Louisiana Supreme Court, which delivered the death knell to the Department 
of Revenue’s ability to pursue out-of-state LLC shelters when it upheld the 
lower court’s ruling.  

The Court’s primary concern was the Department’s inexplicable attempt 
to disregard the Angel Rocks entity in favor of pursuing Mr. Thomas 
personally. During the appellate process, the Department offered ever-
evolving legal theories to justify its assessment. Before the district and 
appellate courts, the Department relied on “fraud and the law of veil-piercing 
in Louisiana as the basis for finding Thomas personally liable” for the tax on 
the RV.45 When this approach proved unsuccessful, the Department 
attempted to add additional theories of liability before the Supreme Court – 
the “substance over form” doctrine and the “economic substance” doctrine – 
despite the general prohibition on raising new theories of relief during the 
appellate process.46 

Despite expressing sympathy with the policies supporting the imposition 
of the tax, the Court was not impressed with the Department’s position.47 The 
Court found that the Department had ignored the most “basic principal of 
business formation” when it pursued Thomas personally rather than 
attempting to assess the tax against Angel Rocks, LLC, the actual purchaser 
of the RV.48  

Constitutional and statutory arguments at the federal and state level 
buttress the Court’s decision to recognize Angel Rocks, LLC as a legitimate 
entity. The U.S. Constitution requires that “[f]ull faith and credit shall be 
given in in each state to the public acts, records, and judicial proceedings of 
every other state.”49 Likewise, Louisiana Revised Statutes Title 12, Section 
1342 states that the “laws of the state or other jurisdiction under which a 
foreign limited liability company is organized shall govern its organization, 
its internal affairs, and the liability of its managers and members that arise 

                                                                                                                        
Appeals. This appeal marks the transition from the administrative process of the Executive 
Branch to legal review of the Judicial Branch.).  
43 Thomas v. Bridges at fn. 12. (In Footnote 12 of its decision, the Court noted that Mr. 
Pauver, a tax auditor who worked with the Department on Thomas's case, testified he had been 
assigned to specifically research tax issues related to the purchase of RVs by Montana LLCs.). 
44 Thomas v. Bridges, 120 So. 3d 338 (La. App. 1 Cir. 2013). 
45 Thomas v. Bridges, 144 So. 3d 1001 (La. 2014). 
46 Id. 
47 Id. 
48 Id. at 1006. 
49 U.S. Const. art. IIV, §1. 



Spring 2018 Edwards, et al./55 
 

solely out of their positions as managers and members.”50 Therefore, in order 
to attack the validity of Angel Rocks, LLC, the Louisiana Department of 
Revenue would have to determine whether it had been correctly formed 
under the laws of the State of Montana, something it never attempted to do 
and never introduced evidence of, at any point, during the administrative, 
trial, or appellate levels.  

Turning to the Department’s fumbling, after-the-fact51 attempts to pierce 
the veil of the Montana LLC, the Court stated: 

  
[Q]uestions of whether an LLC has been validly formed and the 
extent of personal liability of members are governed by the law of 
the state in which the LLC is organized. Accordingly, the 
Department would have to look to Montana law in order to find 
personal liability on the part of Thomas for tax due on the sale of 
the RV to Angels Rocks, LLC. At no time did the Department 
apply Montana law in determining whether or not the veil of Angel 
Rocks could be pierced.52 

 
If the Department had found that no personal liability existed on the 

basis of Montana law, it could still have assessed Thomas individually upon 
establishing fraud under Louisiana law.53 

If the Department had established evidence of fraud, it could have 
pursued Thomas individually under this provision. However, as the lower 
courts properly found, there is no evidence demonstrating Thomas 
committed fraud. Although the Department failed to state any factual finding 
of fraudulent activity whatsoever before issuing an assessment to Thomas, 
the record reflects that the Department had reviewed copies of the bill of 
sale, purchase agreement, and certificate of title before the date of the 
assessment’s issuance. These documents all indicated unambiguously the RV 
was owned by Angels Rocks, a Montana LLC. 

After criticizing the Department’s baffling attempt at interpreting the 
“sales/use” against the wrong person,54 the Court turned its attention to the 

                                                   
50 La. R.S. 12:1342 (West 2016). 
51 It was only after Thomas petitioned the Board asserting the he was not personally liable for 
the taxes due to the existence of the LLC that the Department adopted the position that the veil 
of the Montana LLC should be pierced.  
52 Thomas v. Bridges, 144 So. 3d at 1007-08. 
53 Louisiana Revised Statute 12:1320(D) provides “Nothing in this Chapter [on limited 
liability companies] shall be construed as being in derogation of any rights which any person 
may by law have against a member, manager, employee, or agent of a limited liability 
company because of any fraud practiced upon him by such person…” 
54 Louisiana law distinguishes between “natural persons” which are human beings, and 
“juridical persons” which are legal entities with capacity to act (i.e. a personality). Although 
this is typical of Louisiana legal nomenclature, a feature that makes the state a juridical 
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more interesting question: Was the formation of a foreign LLC for the sole 
purpose of avoiding taxation and no other “legitimate purpose” legal?55 The 
use of a Montana LLC to avoid sales tax is an increasingly common 
occurrence and especially appealing in Louisiana where the effective sales 
tax rate can be as high as twelve percent.56 “[T]aking actions to avoid sales 
tax does not constitute fraud. Although tax evasion is illegal, tax avoidance is 
not. Use of particular business entities to avoid taxes and other liabilities, far 
from being fraudulent, is a common and legal practice.”57 The Court 
concluded that a finding that the formation of an LLC solely for tax 
avoidance and no other “legitimate purpose” constitutes fraud, and justifies 
the imposition of personal liability on its members, would have 
“destabilizing implications for Louisiana law” and, thus, declined to issue 
such a finding.58   

In the course of its analysis, the Court found that allowing the 
assessment against Thomas would be “in derogation of Louisiana’s statutory 
protection for limited liability companies, Louisiana’s obligation under the 
U.S. Constitution to provide full faith and credit to the laws of Montana, and 
the assessed individual’s constitutional right to due process.”59 Despite the 
host of practical and constitutional issues potentially associated with 
extending the Louisiana Department of Revenue’s reach to foreign limited 
liability companies not conducting business within the state, Louisiana 

                                                                                                                        
platypus – part Common Law, part Civil Law – this is not unlike virtually every other LLC 
law in the nation in that courts treat an LLC as a distinct person, separate and apart from its 
creator.  
55 The Court never explains what would be a “legitimate purpose” for the formation of an 
LLC. Both Louisiana and Delaware allow an LLC to be formed for any lawful purpose. The 
Court clearly considered Thomas’s acquisition of the RV by way of the Montana LLC tax 
avoidance, which it noted was a perfectly legal and common practice. Presumably its 
reference to a “legitimate purpose” refers to the Department’s assertions that Thomas 
demonstrate Angels Rocks was a “functioning business,” which is not a requirement for the 
formation of a valid LLC, as the Court indicates by example of an LLC formed protect duck 
hunters operating a duck lease.  
56 Id. at 1008. (Bernice, Louisiana, a small town in Union Parish, Louisiana, charges a 
combined sales tax of 12%. This includes the 5% state sales tax, a 5% Union Parish sales tax, 
and a 2% municipal tax. Residents of New Orleans and Baton Rouge, the State’s largest cities, 
may be subject to more than 10% tax, depending on a myriad of fire, police, entertainment, or 
other taxing districts.). 
57 Thomas v. Bridges, 144 So. 3d at 1008. 
58 Id. at 1009. (The Court went on to offer the following examples of the potential impact of 
such a ruling: 1) Consider duck hunters who incorporate solely in order to limit the liability of 
individuals associated with a duck lease could be said to be engaging in fraudulent activity by 
incorporating without any “legitimate” purpose; and 2) shareholders of a Delaware 
corporation with offices in Louisiana could find themselves personally liable for the 
corporation’s debts, since the corporation has no “legitimate” purpose for incorporating in 
Delaware and is thereby committing fraud.). 
59 Id. at 1007. 
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Supreme Court Justices Guidry and Clark concluded their concurring 
opinions with calls for legislative action to prevent the future use of foreign 
LLCs to avoid taxation on purchases made in Louisiana. Justice Clark further 
expressed her concern that such practices, though legal, may violate the 
“spirit” of the law.60 

 
II. TAX EVASION V. TAX AVOIDANCE: THE BLURRY LINE OF 

LEGALITY 
 

“The avoidance of taxes is the only intellectual pursuit that still 
carries any reward.” 

—John Maynard Keynes. 
 
Famed Justice Oliver Wendell Holmes defined the distinction between 

tax evasion and tax avoidance in Bullen v. Wisconsin.61 Writing for the 
Court, Justice Holmes explained: 

 
We do not speak of evasion, because when the law draws a line, a 
case is on one side of it or the other, and if the safe side is none the 
worse legally that a party has availed himself to the full of what the 
law permits. When an act is condemned as an evasion what is 
meant is that it is own the wrong side of the line indicated by the 
policy if not by the mere letter of the law.62 

  
Following the guidance of Justice Holmes, the defining characteristic of 

tax evasion is illegality, the illegal attempt to defeat or circumvent the tax 
law in order to reduce one’s tax liability.63 Unfortunately, the line drawn by 
Justice Holmes is rarely clear. Typically, under U.S. law, tax evasion will 
involve an overt and illegal act taken with the intent to mislead and thereby 
pay less tax than actually owed.64 The problem often arises in distinguishing 
a legal act (that is not tax evasion) from an illegal act (that is tax evasion). 
Once the line is crossed, anyone found guilty of tax evasion will be charged 
with a criminal offense and may face jail time, a hefty fine, or both.65 

In Thomas v. Bridges, the Louisiana Supreme Court dubbed Mr. 
Thomas’ actions tax avoidance rather than tax evasion, a new facet on the 

                                                   
60 Id. at 1010-11. 
61 240 U.S. 625 (1916). 
62 Id. at 630. 
63 Id.; see also Black’s Law Dictionary (9th ed. 2009). 
64 Joel Slemrod, Cheating Ourselves: The Economics of Tax Evasion, 21 J. ECON. PERSP. 25, 
26 (2007). 
65 Id. 
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practice of using limited liability companies to avoid taxation.66 Other states, 
however, have not taken such a forgiving view of the practice. For instance, 
in 2008, the Colorado Revenue Department took civil action against the 
owners of 122 RVs whose owners shirked $2.7 million in sales taxes, 
penalties, and interest.67 Those who refused to pay were criminally 
prosecuted by the Colorado Attorney General’s Office for tax evasion; 12 
were convicted.68 

Unlike evasion, tax avoidance is entirely legal, if arguably unethical, 
behavior that allows a person to minimize his tax liability through a “sound 
financial plan.”69 As noted by Judge Hand in Helvering v. Gregory, a person 
is free to arrange “his affairs that his taxes shall be as low as possible,” he is 
not required, nor does he owe a patriotic duty, to arrange a transaction so that 
the “Treasury” receives the largest cut possible.70 Thus, tax avoidance is 
conduct on the legal side of the line drawn by Justice Holmes. Yet, despite 
the legality of tax avoidance, the morality of this behavior has come under 
increased scrutiny in this era of “corporate social responsibility” and 
“conscious capitalism.”71 Morality and legality aside, many have argued that 
some tax avoidance schemes violate the spirit of the law, a concern voiced by 
Justice Clark when concurring in the Thomas decision.72 

 
III. THE COST OF INACTION 

 
It is yet to be seen whether the Louisiana legislature will fully heed 

Justices Guidry and Clark’s call to action. Facing a $1.1 billion budget 
shortfall at the end of the 2018 fiscal year, Louisiana is in the midst of a 
heated debate regarding the revision of what has been called the worst, most 
complex, and irrational tax code in the nation.73 In April of 2016, more than 
two years after the Thomas opinion, Louisiana lawmakers adopted changes to 

                                                   
66 Thomas v. Bridges, 144 So. 3d at 1008-10. 
67 Kirk Mitchell, RV Owners Who Registered in Montana Convicted for Tax Evasion, THE 

DENVER POST, May 21, 2008, http://www.denverpost.com/2008/05/21/rv-owners-who-
registered-in-montana-convicted-for-tax-evasion. 
68 Id. 
69 BLACK’S LAW DICTIONARY (9th ed. 2009). 
70 Helvering v. Gregory, 69 F. 2d 809, 810 (2nd Cir. 1934). 
71 See Sekka, supra note 33.  
72 Thomas v. Bridges, 144 So. 3d at 1011. 
73 Amanda Albright, Facing a $1.1 Billion Budget Shortfall, Louisiana Needs Tax Reform and 
Fast, BLOOMBERG MARKETS, Sept. 12, 2016, https://www.bloomberg.com/news/articles/2016-
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Louisiana Legislature opened its 2016 special session with a mandate from Governor John Bel 
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the state sales tax system in an attempt to raise additional revenue.74 This 
initial round of revision increased the total state sales tax, but left in place a 
complex set of exemptions, and failed to adopt laws that would prevent a 
future Mr. Thomas from using a Montana shell limited liability company to 
shirk tens of thousands of dollars in sales taxes.75 

 
C. The cheatings will continue until the tax code improves. 

 
Sales taxes are regressive in nature, and therefore disproportionately 

affect the poor.76 High sales tax rates incentivize consumers to seek out tax-
free or reduced tax options for purchasing even the smallest items.77 
Louisiana citizens are consistently ranked among the poorest in the nation 
through a variety of measures.78 The logical result of an overtaxed, 
economically disadvantaged citizenry is that Louisianans will seek out any 
available method to avoid sales tax. The premium placed on tax-free 
shopping is, likewise, tempting to consumers nationwide, though its marginal 
advantage decreases as a state’s sale tax rate decreases.79 The inverse has 
also been calculated: every one percentage point increase in a state’s sales 
tax increases online purchases by a state’s residents by almost 2 percent, 
while decreasing their online purchases from in-state retailers by 3-4 
percent.80  

This competitive advantage has led to the exponential growth of 
Amazon’s revenue, and caused several states to implement “Amazon Taxes” 
in an attempt to recapture lost revenue from the nominate company and 
similar online retailers.81 So, until and unless the State of Louisiana and other 
high-tax states reform their tax codes to become less reliant on sales and uses 
taxes, the use of Montana limited liability company shells will continue, if 
not expand. 
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D. Louisiana will remain open to Montana LLCs until the 
legislature acts. 

 
 Personal property sold in Louisiana to non-residents for transport 

beyond state borders is typically subject to the state’s sales tax.82 In the case 
of Mr. Thomas and his high-dollar RV that was purchased in Hammond, 
Louisiana, Angels Rocks, LLC likely owed Louisiana sales tax on the 
purchase.83 The problem faced by the Louisiana Department of Revenue, 
since sales and use taxes on motor vehicles, RV, boats, planes, and other 
vehicles are collected at the time of registration, was the purchaser’s ability 
to avoid the tax collection point by registering the RV in Montana.84  

Now that this tactic has been approved by the Louisiana Supreme Court, 
use of a Montana limited liability company strictly for the purpose of 
avoiding sales tax is condoned for all. Future lawyers, political scientists, and 
American historians are consistently taught that Louisiana’s Civil Law 
heritage makes it the antithesis of the Common Law, prohibiting recognition 
of jurisprudential precedent.85 In reality, while Louisiana still rejects the 
doctrine of stare decisis, rulings on procedural or administrative issues by the 
Louisiana Supreme Court are effectively set in stone.86 Thus, only a 
legislative restructuring of the tax code or a change in tax collection points 
will unwind the precedent set in Thomas v. Bridges. 

 
E. Other states, unburdened by jurisprudence, will continue to chase 

Montana RVs. 
 

The Louisiana Court deemed Mr. Thomas’ use of Angel Rocks, LLC to 
be tax avoidance, but some states have labeled it as outright tax evasion.87 
California and Arizona have gone so far as to set up websites encouraging 
law abiding citizens to report “out-of-state registration violators.”88 In 2008, 
the Colorado Attorney General went on the war path, bringing civil suits and 
criminal charges against state residents who had availed themselves of 
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Montana’s registration laws.89 Twelve people were convicted of 
misdemeanor tax evasion, and 122 other RV owners were billed $2.7 million 
in unpaid sales taxes, penalties and interest.90 Despite these crackdowns, a 
quick Google search reveals pages of websites, discussion forums, and even 
service providers (who will handle the formation and registration of the 
Montana LLC) devoted to this popular method shirking state sales tax. 

Under Montana law, a Montana LLC may register a motor vehicle in 
Montana, even if the entity conducts no other business and the vehicle will 
physically be located in another taxing jurisdiction, as long as the business is 
domiciled in Montana.91 Using this method, a taxpayer can escape the tax on 
motor vehicles in his home state, which is typically calculated at registration. 
However, in the future, RVs may make up the minority of shell limited 
liability company registrations. 

 
F. Montana LLCs will only become more appealing. 

 
The prices of all consumer vehicles continue to rise faster than 

inflation.92 “The average price of a new car or light truck in 2016 [was] about 
$34,000, according to Kelley Blue Book,” with many common sport utility 
vehicles selling for more than $60,000.93 Cheap shell limited liability 
companies will only become more accessible as consumers become more 
comfortable making large scale purchases over the internet.94  

Use of these companies is already cost effective in some scenarios. A 
consumer who purchases a $50,000 truck and resides in a location that 
assesses a 12% sales tax will face a $6,000 tax bill when registering it at the 
DMV. An informed consumer can hire a Montana attorney for much less 
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than the $6,000 at stake. Once the total transactional cost (including 
intangible costs such as societal stigma95 and guilt96 associated with tax 
avoidance) is calculated, it is entirely possible that consumers will reach a 
tipping point after which Montana registration will become a standard 
practice for high-end vehicles. 

 
IV. CONCLUSION & SUGGESTIONS FOR FUTURE STUDY 

 
Additional changes to Louisiana’s sales tax structure were proposed by 

the Louisiana Task Force on Structural Changes in Budget and Tax Policy in 
its final recommendation for comprehensive tax reform, which was presented 
to the legislature in November of 2016.97 Most of the recommendations 
suggested by the Task Force with regards to sales tax focus on bringing the 
state’s existing structure in line with that of other states, and include a 
reduced state tax rate and the elimination of certain exemptions from the 
existing sales tax base.98 At this point, it is unclear what recommendations 
Louisiana lawmakers may adopt, but the proposals – even if adopted – would 
be unlikely to change the outcome of the Thomas decision. 

Almost four years have passed since the Louisiana Supreme Court 
issued its opinion in Thomas v. Bridges, and it appears that the Louisiana 
legislature has failed to heed the Court’s call to adopt laws limiting the utility 
of foreign LLCs in avoiding sales tax. The constitutionality of such laws 
would itself pose a question, but a more fundamental question is whether 
such laws are necessary.  
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Due to the combination of the prices of luxury items like RVs 
increasing, the growing ease and popularity of online purchasing, and the 
increased mobility of American consumers, tax avoidance through the usage 
of LLC exemptions and other legal loopholes are only likely to become more 
prevalent across the United States. While some who have attempted to avoid 
sales taxes have been convicted for tax evasion and punished, many others 
like Robert Thomas effectively get away with avoiding sales taxes. As 
previously demonstrated, the amount of revenue at stake for state and local 
communities is very significant - especially in poorer states like Louisiana 
where the extra revenue is sorely needed. But perhaps more importantly, the 
legal ambiguity surrounding cases like Thomas v. Bridges has sown 
uncertainty in both the regulators’ and consumers’ minds since different 
states apply their own tax laws to each situation and no unified federal tax 
code clarifies the issue. Whether or not the behavior of people like Robert 
Thomas is ethical, it clearly makes sense that a more unified tax code across 
the United States would provide assurances for regulators and consumers 
both, and help judges navigate this deeply complex and consequential issues 
for future cases.  

The nature of topics such as interstate taxation and company structure 
choice lend themselves to interdisciplinary study, especially within colleges 
and schools of business. This specific issue, the use of foreign limited 
liability companies for the purposes of tax avoidance, has research potential 
for every member of a business faculty. Marketers could study the effects of 
a marginal sales tax rate increase on a consumer’s propensity to avoid 
taxation through online purchases from out-of-state venders. Financial 
researchers and accountants could study UCC-1 filings to determine the 
frequency in which this method is used, and search for correlation between 
tax rates and use of the tax avoidance scheme. Economists would, in turn, 
use this data to make policy recommendations to decision makers in the tax 
system in order to reach the maximum potential tax revenue from vehicle 
sales and registrations. Finally, management theorists and ethicists should 
explore whether a fiduciary’s duty of care and duty of prudence may actually 
compel use of this scheme for companies in industries with extremely high 
transportation or equipment costs, such as construction and freight.  

  


