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Congress passed the Family and Medical Leave Act in 1993 to allow 
qualified workers to take unpaid leave of up to twelve weeks to care for a 
spouse, child or parent suffering a serious illness.1 The 2017 case of Smith-
Megote v. Craig Hospital2 – and the federal cases upon which it is predicated 
– Brown v. J.C. Penney Corp.,3 and Lange v. Showbiz Pizza, Inc.,4 – illustrate 
a profound weakness in the worker protection provisions of the FMLA. 
Smith-Megote holds that, if the family member – for whom an employee is 
caring pursuant to FMLA leave – passes away prior to the expiration of the 
approved twelve-week leave time, the coverage of the FMLA immediately 
expires and the employee must return to work forthwith. This strict reading 
of the FMLA is inconsistent with the goals and protective purposes of the 
statute and must be remedied by amendment. This manuscript will examine 
the rationale and genesis of the FMLA and illustrate why the proposed 
expansion of FMLA leave qualifications – to include post-death caretaker 
duties and grief – should be adopted.  
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I. CASE LAW FINDING THAT FMLA COVERAGE TERMINATES 

PRECISELY UPON THE DEATH OF THE RELATIVE FOR WHOM THE 

EMPLOYEE HAS TAKEN LEAVE 
 

The first case to address the issue of whether an employee remained 
covered by the FMLA when the family member, for whom FMLA leave was 
granted, died prior to the expiration of the leave period, was the Florida case 
of Brown v. J.C. Penney Corp. (Brown).5 In Brown, the employee exercised 
his right to twelve weeks FMLA leave on July 24, 1994, for the purpose of 
caring for his terminally ill father1 who lived in a different state.7 Eight 
weeks into the FMLA leave period, on September 23, 1994, Brown’s father 
died.8 Brown did not notify Penney’s that his father had died and continued 
to be absent from work for another four weeks. On October 23, 1994, Brown 
appeared at Penney’s ready to work.9 Penney’s terminated Brown, in part,10 
for his failure to return to work promptly following his father’s death.  

Brown brought an action in the trial court arguing he was covered by the 
FMLA because caretaking duties associated with his father’s “serious health 
condition” required him to “care for all his father’s affairs” post-demise.11 
The trial court granted summary judgment in favor of Penney’s on the notion 
Brown’s absence from work for a month after his father’s death was not 
covered by FMLA protections.  

On appeal, the United States District Court, S.D. Florida, affirmed the 
summary judgment finding on the notion that because Brown did not return 
to work for one month after his father’s death, he no longer “satisfied the 
criteria for covered leave” and his employment termination was valid.12 The 
court invited Congress to amend the FMLA when it wrote: “Put simply, if 
Congress wanted to ensure that employees on FMLA leave could take 

                                                   
5 For ease of discussion, the term "employee" refers to a qualified employee who has been 
granted leave to care for a relative who has been determined to suffer from a qualifying 
"serious medical condition."  
1 The term "relative" is used in this work who one is suffering from a qualifying "serious 
medical condition" under the FMLA. 
7 Brown, 924 F. Supp. at 1159. 
8 Id.  
9 Id.  
10 Id. at 1163. Another major issue in the case was Brown’s complaint that upon his return to 
work he was not placed in an “equivalent position” as required by the FMLA. Equivalent 
position means a position that is identical to the employee's former position in terms of pay, 
benefits and working conditions. It must involve the same or substantially similar duties or 
responsibilities, that entail substantially equivalent skill, effort, responsibility, and authority. 
(29 C.F.R. § 825.215(a)). Penney’s argued that because he was not covered by the FMLA it 
had no duty to offer him a job in the first instance.  
11 Id. at 1161. 
12 Id. 
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additional time off after a family member died from a serious health 
condition, it easily could have said so in the statute.”13 

The situation in the Kansas case of Lange v. Showbiz Pizza Time, Inc. is 
precisely similar. Lange was granted FMLA leave on January 16, 1997, to 
care for his mother, who was suffering from pancreatic cancer.15 A week 
later, Lange’s mother died.16 On January 31, 1997, Showbiz informed Lange 
that if he did not return to work immediately his employment would be 
terminated. Lange requested additional time off to “console with relatives, 
grieve over the loss of his mother and take care of funeral arrangements.” His 
request was denied and he was terminated on January 31, 1997. 

The district court held that Lange was not covered by the FMLA 
because its protections ended upon the death of his mother. On appeal, the 
United States District Court affirmed the trial court finding. The court held 
that the death of a relative by the caretaking employee terminates the 
application of FMLA coverage because there no longer exists a “serious 
health condition.”17 The court, in sum, held that the FMLA did not 
contemplate that the existence of a “serious health condition” which allowed 
for the leave to care for a family member would encompass any time 
following the loved one’s death. Citing Brown, the court affirmed the 
dismissal of Lange’s case stating that no claim may lie for claiming leave 
coverage under the FMLA when the subject relative is deceased. 

Finally, in the case of Smith-Megote v. Craig Hospital, in July 2015, the 
employee requested FMLA leave to care for her ailing mother in the 
Philippines. Craig approved the leave for five to six weeks. Two weeks into 
the leave period, Smith-Megote’s mother passed away. Smith-Megote did not 
inform Craig that her mother had died, traveled to Spain to visit her sister, 
and then appeared ready to work on September 3. The next day, Craig 
learned that the relative had passed away in August and that Smith-Megote 
had remained abroad for over three weeks after her mother’s death. On 
September 17, 2017, Craig terminated Smith-Megote’s employment. 

On appeal from trial court findings, the United States District Court, 
Colorado, said that “courts have consistently held that an employee is not 
entitled to go on or remain on FMLA leave for spent time mourning a family 
member’s death.” It concluded that precisely the moment her mother passed 
away, Smith-Megote’s entitlement to the FMLA evaporated.19 The court 
noted while FMLA may have covered the few days it would take the 

                                                   
13 Id. at 1162. 
15 Id. at 1152. 
16 Id. 
17 Id. at 1153. 
19 Id. at 1227. 
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employee to return from the Philippines, it did not include a visit to her sister 
in Spain, without any notice to, or approval from, Craig.20 

These cases illustrate that the FMLA is missing an important element in 
its desired protections for workers needing leave to care for ill family 
members and the foreseeable aftermath of a family member’s death. 
Caregiver responsibilities incident to a family member’s “serious health 
condition” do not evaporate at the same time a loved one dies. Indeed, after a 
family member’s death, an employee caregiver is often faced with the 
demands of funeral arrangements, complicated estate issues and family 
relationship challenges. Additionally, the grief associated with the passing of 
a loved one for whom the employee is caring under FMLA leave – especially 
a child – can be devastating. The current FMLA text, and decisional law 
interpretations of the statute – Smith-Megote, Brown and Showbiz – make no 
provision for leave time associated with these obvious FMLA-related 
“caregiver” responsibilities and are, therefore, non-aligned with the statute’s 
goals. 

In this manuscript we urge that the death of a family member – for 
whom the employee was already providing care under FMLA leave – is the 
equivalent to, or greater than, that of actually caring for the relative’s 
“serious health condition” – and Congress should amend the FMLA to allow 
for a qualified employee to take the full twelve weeks of contemplated 
leave.21  

We argue here, in sum, that when a loved one who is being cared for 
under FMLA because of a serious health condition dies, the caretaking 
employee is presumptively suffering a personal “serious medical condition” 
which allows for continued FMLA leave for the length of time previously 
approved. Below, we explore the history and purpose of the FMLA, and 
make the case for including post-death winding up of a relative’s affairs in 
the scope of an employee’s FMLA leave time. 

  

                                                   
20 Id. at 1227-28. 
21 The unexpected death of a relative or friend for who the employee grieves, but for whom no 
care is being provided under the FMLA coverage – is not contemplated in this proposal. In 
those cases, the necessity of taking leave due to grief must establish that it is the employee’s 
own health which is forming the basis of the leave request. See Stubl v. T.A. Sys., 984 F. 
Supp. 1075, 1085 (E.D. Mich. 1997) (where plaintiff wrote a letter to his employer that “I am 
taking this leave of absence based on my personal loss caused by the death of Keith Jr. with 
regards to my personal health,” the court held that plaintiff's leave was covered under the 
FMLA); Barone v. Leukemia Soc. of America, 42 F. Supp. 2d 452, 461 (1998) (with her 
FMLA leave expired plaintiff sought to claim the death of her husband reignited the FMLA 
period but the court held: “Put simply, with her husband’s death Barone’s predicate for leave 
under the act no longer existed”). 
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II. HISTORY AND GOALS OF THE FMLA 
 

The FMLA requires employers to provide leaves of absence of up to 
twelve weeks to close to fifty percent of the nation’s employees when the 
leave request is associated with inter alia22 the ill-health of the employee’s 
immediate family member.23 It represented a fundamental change in the way 
American employers are required to acknowledge and accommodate 
employees and their families.  

The FMLA was the first legislation signed by President Bill Clinton 
upon taking office in 1993.24 It had been in development for most of the 
preceding decade and grew out of hearings concerning a Select Committee 
on Children, Youth and Families’ study and its recommendations to 
Congress for improvement of existing work leave policies to better family 
health and stability.25 Following that urging, Democrat Patricia Schroeder, 

                                                   
22 An employee may also take leave under the FMLA for the birth of a child (29 U.S.C. § 
2612(a)(1)(A) (1988), the placement of a child for adoption (§ 2612(a)(1)(B)), and the 
employee's own ill-health (2612(a)(1)(D)). 
23 An immediate family member is defined as a spouse, a child or parent. Subsequent to 
FMLA’s enactment the United States Supreme Court in June 2013, ruled in United States v. 
Windsor, 570 U.S. ___, 133 S. Ct. 2675, 2694-95 (2013), that Section 3 of Defense of 
Marriage Act is unconstitutional. Ultimately, on March 27, 2015, the Department of Labor’s 
definition of spouse found at 29 C.F.R. §§ 825.102 and 825.122(b) defined spouse to 
expressly include “individuals in lawfully recognized same-sex and common law marriages 
and marriages that were validly entered into outside of the United States if they could have 
been entered into in at least one state.” 
http://webapps.dol.gov/FederalRegister/HtmlDisplay.aspx?DocId=28079&AgencyId=14 (last 
visited July 28, 2017). Likewise, the definition of son or daughter has broad interpretation. 
The FMLA defines a “son or daughter” as a biological, adopted, or foster child, a stepchild, a 
legal ward, or a child of a person standing in loco parentis. See 29 U.S.C. § 2611(12). 
24 President Clinton saw the FMLA as a liberating statute, saying upon its signing, “American 
workers will no longer have to choose between the job they need and the family they love.” 
President’s Statement on Signing the Family and Medical Leave Act of 1993, 29 Wkly, 
Compilation Pres. Doc. 144 (Feb. 5, 1993). The birth of the FMLA was not an easy one. After 
being introduced to Congress initially in 1985, the FMLA was repeatedly modified to address 
legislative concerns and after passing Congress, was vetoed twice by President George H.W. 
Bush. See G. John Tysse & Kimberly L. Japinga, The Federal Family and Medical Leave Act: 
Easily Conceived, Difficult Birth, Enigmatic Child, 27 CREIGHTON L. REV. 361, 361 (1994). 
Many years were spent involving Congressional hearings including witnesses, markups, and 
compromises. See Nancy J. King, The Family Medical Leave Act: An Ethical Model for 
Human Resource Policies and Decisions, 83 MARQ. L. REV. 321, 331 (1999) (relying on 
Donna Lenhoff & Claudia Withers, Implementation of the Family and Medical Leave Act: 
Toward the Family Friendly Workplace, 3 AM. U.J. GENDER L. 39 (1994)); Marshall H. 
Tanick, FMLA Turns 20 Taking Leave, But Not Bowing Out, 70 BENCH & B. MINN. 20 (2013) 
(summarizing the current statue of the FMLA). 
25 A complete text of the April 28, 1983 hearing can be found and downloaded at ERIC INST. 
OF EDUC. SCI., http://files.eric.ed.gov/fulltext/ED245830.pdf (last visited, July 28, 2017). 
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sponsored H.R. 2020, the Parent and Disability Leave Act of 1985.26 
Schroeder’s bill sought to provide leave to employees upon the birth or 
adoption of a child, or to care for a seriously ill child, as well as that required 
for an employee’s own serious health problems.27 The effort was 
unsuccessful.28 Later, substantially similar legislation was proposed and 
considered.29  

A new version of the FMLA was introduced to Congress by Sen. 
Christopher Dodd (D-Conn.).30 After much wrangling – ten days of debate 
on the bill – on February 3, 1993, the United States House of Representatives 
passed its version of the Family and Medical Leave Bill of 1993 by a vote of 
265 to 163.31 The following day, the United States Senate passed a version of 
the bill by a vote of 71 to 27.32 In an effort to avoid a lengthy conference 
work out, the House adopted wholesale the Senate version of the bill and 
hurried the bill's delivery to President Clinton who signed the legislation into 
law on February 5, 1993.33 

 The basis for enacting the FMLA is clear from the legislative history, 
particularly the Senate Report.34 The Senate concluded that “(t)he United 
States has experienced a demographic revolution in the composition of the 
workforce, with profound consequences for the lives of working men and 
women and their families.”35 Importantly, a need for the development of the 

                                                   
26 Arielle Horman Grill, The Myth of Unpaid Family Leave: Can the United States Implement 
a Paid Leave Policy Based on the Swedish Model?, 17 COMP. LAB. L.J. 373, 373 (1996) 
(citing H.R. 2020, 99th Cong., 1st Sess. (1985)); Annie Pelletier, The Family Medical Leave 
Act of 1993—Why Does Parental Leave in the United States Fall So Far Behind Europe?, 42 
GONZ. L. REV. 547, 552 (2006-07).  
27 H.R. Rep. No. 8, 103rd Cong. 1st Sess., pt. 1, at 60 (1993). See Jane Riglerd, Analysis and 
Understanding of the Family and Medical Leave Act of 1993, 45 CASE W. RES. L. REV. 457, 
459 (1995) (a thorough examination of FMLA origins); see also Kelsey A. Jonas, Fixing the 
FMLA’s Flaws: A Fight for Care, Adult Children, and Tax Incentives, 118 W. VA. L. REV. 
1313, 1316-17 (2016) (tracing the FMLA’s legislative history). 
28 H.R. 770, 101st Cong., 1st Sess. (1989) was vetoed by President Bush on June 29, 1990. 
President's Message to the House of Representatives Returning Without Approval of the 
Family and Medical Leave Act of 1990, [1990] Pub. Papers, pt. I, at 890 (George Bush). S. 5, 
102nd Cong., 1st Sess. (1991), was vetoed by President Bush on September 22, 1992. 
President's Message to the Senate Returning Without Approval the Family and Medical Leave 
Act of 1992, 28 Weekly Comp.Pres.Doc. 1722 (Sept. 22, 1992). 
29 See H.R. Rep. No. 8, supra note 27 (tracing the history of this legislation). 
30 139 Cong. Rec. H446 (daily ed. Feb. 3, 1993).  
31 Id. See Elissa Hope Gainsburg, The Cost of Retaining vs. The Cost of Retraining: An 
Analysis of the Family and Medical Leave Act, 10 HOFSTRA LAB. L.J. 753, 755-61 (1993) for a 
detailed description of the FMLA legislative history. 
32 139 Cong. Rec. S1349 (daily ed. Feb. 4, 1993). 
33 Employee Benefits: Clinton Signs Family Leave Bill into Law, Proclaims End of Gridlock, 
Daily Report for Executives (BNA), Feb. 8, 1993. 
34 Id. 
35 S. Rep. No. 3, 103rd Cong., 1st Sess. 5 (1993), reprinted in 1993 U.S.C.C.A.N. at 3, 7. 
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FMLA was the shift in the number of women in the workforce and the 
number of single family households. Indeed, by the mid-1980s, the country 
saw a rise in the number of single-parent households where the single parent 
was also the sole breadwinner for the family.36 Further, there was an increase 
in two-parent households where both parents held jobs.37  

The Senate Report noted a two-hundred percent increase in the female 
civilian labor force since 1950.38 The Senate Report noted that “the General 
Accounting Office reports that, over the past 40 years, the female civilian 
labor force has increased by about a million workers each year” and that “the 
Bureau of Labor Statistics predicts that by the year 2005, the female labor 
force participation rate will reach 66.1 percent.”39 Further, the report 
spotlighted Census Bureau reports that “single parents accounted for 27 
percent of all family groups with children under 18 years old in 1988, more 
than twice the 1970 proportion.” 

The Census Bureau reports states “that single parents accounted for 27 
percent of all family groups with children under 18 years old in 1988, more 
than twice the 1970 proportion. Divorce, separation, and out-of-wedlock 
births have left millions of women to struggle as single heads of households 
to support themselves and their children.”40  

Also of congressional concern was “another dramatic demographic 
shift: the aging of the American population.”41 The Senate Report relied on a 
National Council of Aging estimate that “20 to 25 percent of the more than 
100 million American workers have some caregiving responsibility for an 

                                                   
36 29 U.S.C.A. § 2601(a). 
37 The Act, Pub. L. No. 103-3, § 2, 107 Stat. 6. 
38 Supra note 33 at 18-21. 
39 See S. Rep. No. 103-3, at 5-7 (1993); see also Brian Ray, “Out of the Window”? Prospects 
for the EPA and FMLA after Kimel v. Florida Board of Regents, 61 OHIO ST. L.J. 1755, 1782 
(2000) (considers how the heightened scrutiny standard that the Court has used in gender cases 
under the Fourteenth Amendment will impact the congruence and proportionality test that the 
Court has applied in a recent series of cases examining congressional power under Section 5 
of the Fourteenth Amendment). The GAO’s predictions were somewhat off target. According 
to the Department of Labor, in 2017, there are 74.6 million women in the civilian labor force, 
and almost 47 percent of U.S. workers are women. 12 Stats About Working Women, U.S. 
DEP’T OF LABOR BLOG (Mar. 1, 2017), https://blog.dol.gov/2017/03/01/12-stats-about-
working-women.  
40 Robert J. Aalberts & Lorne H. Seidman, The Family and Medical Leave Act: Does it Make 
Unreasonable Demands on Employers?, 80 MARQ. L. REV. 135 (1996) (arguing the FMLA is 
burdensome to business). 
41 The FMLA’s legislative history illustrates that Congress knew and intended that it would be 
increasingly used for families' caretaking responsibilities, including sudden illness or injuries 
to children, spouses, or parents. See, e.g., S. Rep. No. 103-3, at 6 (“[The Act] also responds to 
another dramatic demographic shift: the aging of the American population.”) See Family and 
Medical Leave Act of 1993, Department of Labor Regulations Alter Substitution of Paid 
Leave Provision Under the FMLA --FMLA Final Rule, 73 Fed. Reg. 67, 934 (Nov. 17, 2008) 
(codified at 29 C.F.R. 825 (2009) for a further description of the FMLA’s development. 
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older relative.”42 The notion of aging parents and the burden on increasingly 
single parent household prompted the Senate to conclude: “With men and 
women alike as wage earners, the crucial unpaid caretaking services 
traditionally performed by wives – care of young children, ill family 
members, aging parents – has (sic) become increasingly difficult for families 
to fulfill. When there is no one to provide such care, individuals can be 
permanently scarred as basic needs go unfulfilled. Families unable to 
perform their essential function are seriously undermined and weakened. 
Finally, when families fail, the community is left to grapple with the tragic 
consequences of emotionally and physically deprived children and adults.” 

Congress was determined to acknowledge that the seismic changes in 
the American workforce with the FMLA, which was characterized by the 
Senate Report as “a minimum labor standard for leave.”43 

Congress based the FMLA upon the same principles as “child labor 
laws, the minimum wage, Social Security, the safety and health laws, the 
pension and welfare benefit laws, and other labor laws that establish 
minimum standards for employment.”44 Finally, the FMLA was designed to 
gender neutral. Accordingly, the FMLA was drafted to comport with the 
Equal Protection Clause of the Fourteenth Amendment. Congress noted that 
the FMLA “minimizes the potential for employment discrimination on the 
basis of sex by ensuring generally that leave is available for eligible medical 
reasons (including maternity-related disability) and for compelling family 
reasons, on a gender-neutral basis; and to promote the goal of equal 
employment opportunity for women and men, pursuant to such clause.”45  

 
  

                                                   
42 Id.; see also Catherine Albiston, Institutional Inequality, 2009 WIS. L. REV. 1093, 1131-32 
for an excellent discussion of statutes highlighting the origins of inequality in U.S. society.  
43 S. Rep. No. 103-3, at 4-5 (1993), as reprinted in 1993 U.S.C.C.A.N. 3, 6-7. The FMLA 
represented the first time Congress had mandated a leave entitlement for certain employers 
and employees. See Michael Selmi, Is Something Better than Nothing? Critical Reflections on 
Ten Years of the FMLA, 15 WASH. U. J.L. & POL’Y 65, 71 (2004). 
44 Darrell R. VanDeusen & Donna M. Glover, The Maryland Flexible Leave Act: Is it Really 
That Simple?, 40 U. BALT. L.F. 59, 70 (2009). 
45 29 U.S.C. § 2601(b)(4). For a discussion of how the FMLA evolved from Title VII, see 
Kazmier v. Widmann, 225 F.3d 519, 546-49 (5th Cir. 2000) (Dennis, J., dissenting); see also 
Christopher E. Sherer, The Resurgence of Federalism: State Employees and the Eleventh 
Amendment, (2001) 23 HAMLINE J. PUB. L. & POL’Y 1 (discussing the Constitutional 
implications of employment protection statutes). 
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III. AN EMPLOYEE’S APPROVED FMLA LEAVE SHOULD NOT EXPIRE 

WHEN THE RELATIVE FOR WHOM CARE IS BEING GIVEN DIES 

PRIOR TO THE EXPIRATION OF THE ANTICIPATED RETURN TO WORK 

DATE 
 

This paper makes the case that, when a relative passes away during the 
period of an employee’s FMLA leave, that employee is entitled to remain off 
work until the agreed-upon return to work date. Accordingly, the FMLA 
needs to be amended. 

This proposal is reasonable in that it comports with the intent of the 
FMLA, by protecting working women caregivers, recognizing the reality of 
an aging population, acknowledging that grief is a presumptive “serious 
medical condition,” comporting with similar military leave provisions for the 
FMLA, conforming with long-standing international law, and tracking 
emerging state law efforts to provide for higher quality and more expansive 
employee leave. 

 
A. Expanding the FMLA Protects Women as Primary Caregivers 

 
The notion that the FMLA is a gender protection statute – has been 

discussed at length by prominent commentators on the FMLA and the 
Supreme Court.46 The idea being that women are overwhelmingly the 
majority the caretakers of sick family members and the recipients of care 
themselves.47 In the factual findings preceding the development of the 
FMLA, Congress found that “due to the nature of the roles of men and 
women in our society, the primary responsibility for family caretaking often 
falls on women, and such responsibility affects the working lives of women 
more than it affects the working lives of men; and employment standards that 
apply to one gender only have serious potential for encouraging employers to 

                                                   
46 Nevada Dept. of Human Resources v. Hibbs, 538 U.S. 721, 730 (2003). (Justice Rehnquist 
noted that “Congress also heard testimony that “[p]arental leave for fathers ... is rare. Even ... 
[w]here child-care leave policies do exist, men, both in the public and private sectors, receive 
notoriously discriminatory treatment in their requests for such leave.” See Jennifer Yatskis 
Dukart, Geduldig Reborn: Hibbs as a Success (?) of Justice Ruth Bader Ginsburg’s Sex-
Discrimination Strategy, 93 CAL. L. REV. 541, 554-55 (2005).  
47 “Upwards of 75% of all caregivers are female, and may spend as much as 50% more time 
providing care than males” and “65% of care recipients are female, with an average age of 
69.4. The younger the care recipient, the more likely the recipient is to be male. 45% of 
recipients aged 18-45 are male, while 33% of recipients aged 50 or higher are male." 
Caregiving in the U.S., NAT’L ALLIANCE FOR CAREGIVING AND AARP (2015). 
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discriminate against employees and applicants for employment who are of 
that gender.”48  

Over twenty years later, this issue remains a prominent consideration in 
assessing the adequacy of the FMLA’s reach. Indeed, since 1993, women in 
the U.S. workforce has increased. In 2008, women accounted for more than 
half of all workers in the following sectors; financial activities, education and 
health services, leisure and hospitality and other services, according to the 
Bureau of Labor Statistics.49 With such a large number of women in the 
workforce and such a high percentage of women acting as caregivers, the 
responsibilities of caregiving are likely to impinge on his or her status and 
advancement in the workplace.50 

This unique caregiving role for women must be recognized.2 According 
to a study by the Family Caregiver Alliance; “the ‘typical’ U.S. caregiver is a 
46-year-old woman who works outside the home and spends more than 20 
hours per week providing unpaid care to her mother.”3 

In 2007, the Equal Employment Opportunity Commission (EEOC), 
recognized the problem of discrimination against women caregivers when it 
issued guidelines regarding the “the disparate treatment of employees with 
caregiving responsibilities.”4 These guidelines clearly indicate that employers 
should not make assumptions about an employee’s ability to the job, 
commitment to responsibilities, or other employment decisions based on his 
or her caregiving responsibilities.  

Not only is caregiving an issue for women, it can be further broken 
down by race. In a 2008 study of Hispanic caregivers, it was found the 
average age of Hispanic caregivers was 43 and that 74 percent of Hispanic 
caregivers are women. This study also found that 46 percent of Hispanic 
female caregivers are employed. Of these 41 percent of female caregivers 

                                                   
48 See Dukart, supra note 46. All of the evidence of discrimination cited in Hibbs concerned 
discrimination based on the belief that women are more likely than men to take leave to care 
for other family-members. 
49 Women in the Labor Forces: A Data Book, U.S. DEPARTMENT OF LABOR AND U.S. BUREAU 

OF LABOR STATISTICS (2009).  
50 See Youkyoung Moon & Jaesoen Joo, Women’s Employment Policies in OECD Countries, 
WOMEN’S STUD. F. (Dec. 31, 2001), 
https://search.proquest.com/openview/f2782c03ecb36d8e9fad75e69bc1da85/1?pq-origsite 
=gscholar&cbl+25650. 
2 Neil S. Siegeld and Reva B. Siegeld, Struck by Stereotype: Ruth Bader Ginsburg on 
Pregnancy Discrimination as Sex Discrimination, 59 DUKE L. J. 771, 781 (2010). 
3 https://www.caregiver.org/caregiving. 
4 Enforcement Guidance: Unlawful Disparate Treatment of Workers with Caregiving 
Responsibilities, EQUAL EMPLOYMENT OPPORTUNITY COMMISSION (May 23, 
2007), https://www.eeoc.gov/policy/docs 
/caregiving.html. 
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worked full-time and 14 percent worked part-time.54 In addition the EEOC 
states, "African American mothers with young children are more likely to be 
employed than other women raising young children, and both African 
American and Hispanic women are more likely to be raising children in a 
single-parent household than are White or Asian American women.55 Women 
of color also may devote more time to caring for extended family members, 
including both grandchildren and elderly relatives, than do their White 
counterparts."  

The foregoing clearly establishes that FMLA leave to care for a relative 
is most likely to be taken by a woman. Accordingly, the current case law’s 
narrow reading of the FMLA coverage provisions, when that relative dies, 
harms women at a rate alarmingly higher than men. Consequently, the 
holdings of Megote-Smith, Brown and Showbiz, are detrimental to women. 

 
B. The Intent of FMLA is to Allow Time Off to Take Care of the 

Aspects Related to Family and Caregiving for an Aging Population 
 

As noted earlier, the legislative history of the FMLA shows the intent of 
Congress to “preserve family integrity” when an employee is faced with 
needing to care for a sick relative.56 As noted above, FMLA leave provisions 
impact women caretakers, but there is another basis for expanding the 
coverage of the FMLA in the situation contemplated by this article: the 
American population is aging and less children are being born to take care of 
parents.57 Therefore, the problems associated with leave protections are 
going to increase over time.  

                                                   
54 Id. 
55 The African American/Black Caregiver, NAT’L ALLIANCE FOR CAREGIVING and AARP PUB. 
POL’Y INST. (Aug. 2015), http://www.caregiving.org/wp-content/uploads/2015/05/Caregiving-
in-the-US-2015_AfricanAmerican_CGProfile.pdf. See Reginald Leamon Robinson, Seem Bit 
Mpt Recognized: Black Caregivers, Childhood Cruelties, and Social Dislocations in an 
Increasingly Colored America, 117 W. VA. L. REV. 1273 (2015); Reginald Leamon Robinson, 
A Dark Secret Too Scandalous to Confront: Did the Moynhihan Report Imply That Poor Black 
Caregivers’ Parenting Style and Childhood Cruelties Were Strongly Correlated with Self-
Perpetuating Pathologies?, 8 GEO. J. L. & MOD. CRITICAL RACE PERSP. 103 (2016). 
56 See Jane Rigler, Analysis and Understanding of the Family and Medical Leave Act of 1993, 
45 CASE W. RES. L. REV. 457, 459 (1995) (reviewing legislative background of FMLA); 
Donna Lenhoff & Claudia Withers, Implementation of the Family and Medical Leave Act: 
Toward the Family-Friendly Workplace, 3 AM. U. J. GENDER & LAW 39, 39-40 (1994) (noting 
“remarkable speed” with which new administration passed FMLA); see also 29 U.S.C. § 2601 
(2006) (listing findings and purposes of FMLA).  
57 Ariana Eunjung Cha, The U.S. fertility rate just hit a historic low: Why some demographers 
are freaking out, THE WASHINGTON POST (June 30, 2017), 
https://www.washingtonpost.com/news/to-your-health/wp/2017/06/30/the-u-s-fertility-rate-
just-hit-a-historic-low-why-some-demographers-are-freaking-out/?utm_term=.4c3b8dad081c. 
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The National Institute for Occupational Safety and Health (NIOSH) 
reports that, in 2006, one in every eight Americans were 65 or older. 
Moreover, in 2020, one in four American workers will be over 55 years of 
age.58 The number of people over 65 years will double to 77 million by 2030, 
according to the Family Caregiver Alliance.59 As this number increases, the 
workplace will see more need to accommodate workers as they care for their 
aging parents. This will also result in more employees needing to care for 
spouses with serious medical conditions.60 Some of the medical conditions 
that result in long term care include diseases which qualify for FMLA 
coverage, such as disabling chronic conditions, injury, severe mental illness, 
and developmental disabilities.61 Accordingly, as the population ages the 
incidents of relatives dying during the period of FMLA will increase and a 
new interpretation of FMLA coverage for a grieving employees is indicated. 

 
C. The Grief Associated with the Death of a Relative Being Cared for 

Under FMLA Leave is the Presumptive Equivalent to a Serious 
Medical Condition 

 
Although grief is not automatically considered a serious illness, the 

mental and physical effects of grief associated with the death of a loved one 
should be considered for FMLA coverage purposes without the additional 
step of “proving up” a serious medical condition.62 Not every employee feels 
the effects of grief for the passing of an FMLA qualified relative.63 Research 
shows that grief varies between individuals and circumstances.64 In the 
United States, we have a diverse workforce and many cultural differences. 
Religion, nationality, gender and other factors can affect how one deals with 
arrangements for their lost loved one and ultimately how one responds to 

                                                   
58 Productive Aging and Work, THE NAT’L INST. FOR OCCUPATIONAL SAFETY AND HEALTH, 
https://www.cdc.gov 
/niosh/topics/productiveaging/default.html (last visited, Jan. 3, 2018). 
59 America’s families care: A report on the needs of America’s family caregivers, U.S. ADMIN. 
ON AGING (2000), https://www.acl.gov/aging-and-disability-in-america/data-and-
research/projected-future-growth-older-population. 
60 Id. 
61 Long-Term Care Services in the United States: 2013 Overview, CTR. FOR DISEASE CONTROL 

AND PREVENTION (2013), 
http://www.cdc.gov/nchs/data/nsltcp/long_term_care_services_2013.pdf. 
62 The symptoms of grief may qualify for FMLA coverage. See Caire v. Conifer Value Based 
Care, LLC, 982 F. Supp. 2d 582, 585 (2016); Hopp v. Aetna Life Insurance Company, 3 F. 
Supp. 3d 1335, 1348 (2014). 
63 Maria Gudmundsdottir, Embodied Grief: Bereaved Parents’ Narratives of Their Suffering 
Body, OMEGA, 59(3), 253-69 (2009).  
64 Grief & Loss in the Workplace, U. OF MICH., https://hr.umich.edu/sites/default/files/fasap-
grief-loss-2017.pdf (last visited Aug. 5, 2017). 
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loss. However, for those relatives for whom leave was taken, employee grief 
sufficient to qualify for personal leave is presumptive. Accordingly, the death 
of a relative within the FMLA leave period does not extinguish FMLA 
coverage as Megote-Smith, Brown and Showbiz hold. 

To better grasp the extent to which grief can affect individuals, it is 
important to look at its definition. Grief has been defined in a number of way 
but a simple definition of grief can be found in most dictionaries: “a: deep 
and poignant distress caused by or as if by bereavement; b: a cause of such 
suffering.”66 

Grieving individuals have reported a variety of physical symptoms 
which include, lump in the throat, stomach pain, reflux, headaches, 
migraines, body pains in the chest and other parts of body, difficulty sleeping 
and heaviness of heart.67 Mary Ann Hazen’s study of women after perinatal 
loss68 included – in addition to physical symptoms – post-traumatic stress 
disorder (PTSD).69 Depression was also a common response to such a loss 
and in some cases results in divorce, trouble maintaining relationship and 
struggles maintaining a career.70 In sum, the physical manifestations of grief 
are conditions which have been found to qualify as “serious medical 
conditions under the FMLA.71 

Importantly for the recommendations offered herein, researchers 
Stroebe, Schut, and Strobe have found that the situation and circumstances 
surrounding the death of a loved one can also increase the risk of physical 
and psychological affects and other complications in the grieving process.72 

                                                   
66 Definition of Grief, MERRIAM-WEBSTER.COM, http://www.merriam-
webster.com/dictionary/grief (last visited Aug. 5, 2017). 
67 Supra note 63. 
68 See Annette Kersting & Birgit Wagner, Complicated grief after perinatal loss, DIALOGUES 

CLINICAL NEUROSCIENCE (June 14, 2012), 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3384447. (“Perinatal loss is a relatively 
common occurrence which, in this article, refers to the death of an infant due to miscarriage, 
stillbirth, and neonatal death. In 2007 in the United States the infant mortality rate was 6.9 
deaths per 1000 live births.”) 
69 Mary Ann Hazen, Grief in the Workplace, ACAD. OF MGMT. PERSP. (2008); see also Wilma 
C. Peebles, Perinatal Grief Work, AM. J. OF ORTHOPSYCHIATRY, 52 (1982). 
70 Id.; Study of Caregivers in Decline, Findings from A National Survey, EVERCARE and NAT’L 

ALLIANCE FOR CAREGIVING (Sept. 2006), http://www.caregiving.org/research. 
71 Case law shows that a wide variety of ailments related to grieving qualify for FMLA leave. 
This includes Tully-Boone v. North Shore-Long Island Jewish Hosp. System, 588 F. Supp. 2d 
419 (E.D.N.Y. 2008) (depression); Dollar v. Smithway Motor Xpress, Inc., 787 F. Supp. 2d 
896 (N.D. Iowa 2011) (mental health); Stoops v. One Call Communications, Inc., 141 F.3d 
309 (7th Cir. 1998) (chronic fatigue); see also Paula F. Woff, What Constitutes “Serious 
Health Condition” Under § 101(11) or § 102(a)(1)(D) of Family and Medical Leave Act (29 
U.S.C.A. § 2611(11), 29 U.S.C.A. § 2612(a)(1)(D)), 169 A.L.R. Fed. 369 (originally published 
in 2001). 
72 Margaret Stroebe et al., Health outcomes of bereavement, LANCET (2007). 
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That is, that the cause of death, the circumstances surrounding death or place 
of death, pre-bereavement caregiver strain, type of relationship, quality of 
relationship with the deceased, and ongoing conflicts such as work, drop in 
income, and legal issues can all exacerbate the grieving process.73  

The time that it takes for an individual to complete the grieving process 
varies significantly. Seminal grief researcher, Elisabeth Kübler-Ross, also 
found that there are particular stages of grief for those left behind. Kübler-
Ross recognized that like those dying, people experiencing the bereavement 
go through stages of grief.74 Other evidence shows that the initial phase of 
grief usually lasts from 12-18 months, but in some cases may last a 
lifetime.75 Therefore, the current practice of allowing just a few days of leave 
for bereavement – when an employee on leave caring for a now deceased 
relative – does not allow the flexibility needed to address the issue of grief. 
In addition, when people interacting with the grieving individual fail to 
acknowledge this, it can increase the frustration of the grieving individual.76 
Further, supervisors and co-workers are often unprepared for how to deal 
with grieving individuals.77 This fact drives another important conclusion: 
Allowing an employee on FMLA leave additional time to grieve increases 
business productivity in the long run.  

Accordingly, our recommendation does no violence to employer’s 
interests because the costs of grief – left unaddressed – is enormous to 
business. In 2003, John W. James and Russell Friedman,78 published a report 
which established a grief index, showing the costs of grief to America's 
workplace.79 That study showed that grief costs America’s employers $75.1 

                                                   
73 Id.; see also Complicated Grief, MAYO CLINIC, http://www.mayoclinic.org/diseases-
conditions 
/complicated-grief/symptoms-causes/syc-20360374 (last visited Oct. 5, 2017). 
74 ELISABETH KUBLER-ROSS, ON DEATH AND DYING, (1969); see also Alexander H. Jordan & 
Brett T. Litz, Prolonged Grief Disorder: Diagnostic, Assessment, and Treatment 
Considerations, PROF. PSYCHOL.: RES. AND PRAC. 45 (2014).  
75 See WOLFGANG STROEBE & MARGARET S. STROEBE, BEREAVEMENT AND HEALTH: THE 

PSYCHOLOGICAL AND PHYSICAL CONSEQUENCES OF PARTNER LOSS, (Why is this title in all 
caps?) (1987).  
76 Supra note 74.  
77 L. Maxim, & M. G. Mackavey, Best Practices Regarding Grief and the Workplace, J. OF 

AM. ACAD. OF BUS. (2005). 
78 J. W. James, & R. Friedman, Grief index: The “hidden” annual costs of grief in America’s 
workplace, THE GRIEF RECOVERY INST. EDUC. FOUND., INC. 66 (2003). 
79 Id.; see also Paolina Milana, Grief at the Office: How to Deal with the Worst When You Still 
Have to Work, THE MUSE, https://www.themuse.com/advice/grief-at-the-office-how-to-deal-
with-the-worst-when-you-still-have-to-work (last visited Oct. 4, 2017); Nina Roberts, How to 
grieve at work, MASHABLE (Feb 2, 2016), http://mashable.com/2016/02/02/how-to-grieve-at-
work/#UpAvC39h2gqR; Linda Aitchison, Coping with grief at work: why moving on is the 
hardest job ever, THE GUARDIAN, https://www.theguardian.com/women-in-
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billion annually.80 Further, the U.S. Bureau of Labor Statistics projects that 
between 2006-2016, the workforce between the ages 55-64 is expected to 
climb 36.5 % and the workforce age 65 and over is expected to increase by 
more than 80 %. This means that an aging population will be a factor in the 
overall grief experienced by U.S. workers.81 This alone, makes it important 
that employers and employees understand the effects of grief on the 
workplace and on an individuals’ physical and mental well-being.82 

 
D. The Suggested Expansion of the FMLA is Consistent with 

Provisions Already Extending Leave to Military Families 
 

The notion that leave under the FMLA may be expanded beyond the 
original language is not new. Indeed, on January 28, 2008, President George 
W. Bush signed into law the National Defense Authorization Act for FY 
2008 (NDAA).83 Section 585 of that law, amends the FMLA to permit a 
“spouse, son, daughter, parent, or next of kin” to take up to 26 workweeks of 
leave to care for a “member of the Armed Forces, including a member of the 
National Guard or Reserves, who is undergoing medical treatment, 
recuperation, or therapy, is otherwise in outpatient status, or is otherwise on 
the temporary disability retired list, for a serious injury or illness.”84  

Additionally, the NDAA amendments to FMLA provide a qualifying 
exigency which provides up to 12 weeks leave for an eligible employee. 
Included in this exigency leave is time off to deal with issues resulting from 
the death of a qualifying family member.85 The NDAA, Military Family 

                                                                                                                        
leadership/2015/oct/02/coping-with-grief-at-work-why-moving-on-is-the-hardest-job-ever 
(last visited Oct. 4, 2017). 
80 See Sale Halloran, Employee Grief Costing Employers Billions, 1 CONN. EMP. L. LETTER 7 
(2015); Susan N. Gary, Mediation and the Elderly: Using Mediation to Resolve Probate 
Disputes Over Guardianship and Inheritance, 32 WAKE FOREST L. REV. 397, 444 (1997). 
81 Labor Force Statistics from the Current Population Survey, U.S. DEP’T OF LABOR, 
https://www.bls.gov/cps 
/demographics.htm#age (last visited Aug. 5, 2017). 
82 Jan Jung-Min Sunoo & Brenda Paik Sunoo, Managing Workplace Grief, Vision and 
Necessity, 2 PEPP. DISP. RESOL. L.J. 391 (2002). 
83 National Defense Authorization Act, Pub. L. No. 112-81, 125 Stat. 1298 (2011); see also 
Ryan T. Williams, The Road Most Traveled: Is the Executive’s Growing Preeminence Making 
America More Like the Authoritarian Regimes it Fights So Hard Against?, 6 ALA. C.R. & C.L. 
L. REV. 139 (2015); Eric Miller, Recent Developments ADR to Professional Liability, 55 LA. 
B.J. 436 (2008).  
84 National Defense Authorization Act for Fiscal Year 2008 § 585. See Marcy Karin, Time Off 
for Military Families: An Emerging Case Study in a Time of War . . . And the Tipping Point 
for Future Laws Supporting Work-Life Balance?, 33 RUTGERS L. REC. 46 (2009); see also 
Michelle D. Marty, Thinking Outside the Five-Sided Box: An Analysis of the Department of 
Defense’s Parental Accommodations. 77 A.F. L. REV. 85 (2017). 
85 § 585(a)(2)(A), 122 Stat. at 129 (codified at 29 U.S.C. § 2612(a)(1)(E)). 
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Leave Provisions also increase the coverage to include a son or daughter over 
18 years of age and the provisions still cover a parent or spouse.86 The 
provision, Section 825.126(b)(1), goes even further in defining a child as “a 
son or daughter on active duty or call to active duty status” as an employee’s 
biological, adopted, or foster child, stepchild, legal ward, or a child for whom 
the employee stood in loco parentis, who is on active duty or call to active 
duty status, and who is of any age.”87 Most importantly for the present 
discussion, the NDAA amendments to the FMLA allow for time off up to 
ninety days “following the termination of the covered military member’s 
active duty status and address issues arising from the death of a covered 
military member.”88 While it is an extremely unfortunate event when a 
soldier is killed while on military duty, the emotional damage to a caretaking 
employee of a relative during FMLA leave is of equal significance. The 
employee caretaker is under distress when caring for a relative under FMLA 
leave because the leave is unpaid and the circumstances difficult. This is 
different from a single tragic episode of a relative’s death. With these 
caretaking duties come additional financial and emotional stressors not 
present in the sudden demise of a relative by accident or suicide. Congress 
needs to reassess the FMLA and apply the liberal leave policy expressed in 
the NDAA’s section 585 to all qualifying employees. 

 
E. The Expansion of the FMLA Is Consistent with International 

Parental Leave Policies 
 

The London-based Llewellyn Consulting group89 reported a significant 
gap between dominant European countries and the United States in 
workplace leave benefits. In reviewing the report, Andrew Chamberlain,90 an 
economist at Glassdoor reveals that in the U.S. the burden of leave falls 
squarely on the employer, where in Europe the cost of leave falls to the 
broader resources of the government. He noted: “In the U.S., workplace 
benefits like unemployment, maternity/paternity leave, and paid time off are 

                                                   
86 Id. 
87 Department of Labor, Wage and Hour Division, Federal Register, Vol. 73, No. 222, Rules 
and Regulations 67956 (2008). See Edward G. Phillips, News from the Homefront, TENN. B.J. 
28 (2008); see also Carol Rasnic, The United States’ 1993 Family and Medical Leave Act: 
How Does it Compare with Work Leave Laws in European Countries?, 10 CONN. J. INT’L L. 
105, 133-45 (1994) (contrasting more generous European laws). 
88 Id.  
89 LLEWELLYN CONSULTING, http://www.llewellyn-consulting.com (last visited Oct. 4, 2017). 
90 http://www.achamberlain.com (last visited Oct. 4, 2017).  
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part of the total compensation pie negotiated between employer and 
employee” whereas in developed countries leave is mandated by law.91  

Because of this phenomenon, among major western industrialized 
nations who are part of the Organization for Economic Co-operation and 
Development (OECD),92 the U.S. stands alone in not requiring paid leave for 
workers in circumstances defined by the FMLA. For example, in the area of 
maternity/paternity paid leave, the U.S. has none. Further, many developing 
counties – which may be assumed not to have the resources to offer leave – 
provide for parental leave.93 Likewise, for sick day leave – according to the 
World Policy Forum – the U.S. is one of a very few nations which does not 
federally mandate sick leave.94 

According to the Llewellyn Consulting report, there are differences 
from country to country based on government regulatory mandates, but those 
that ranked as the most generous are Denmark, France, and Spain, while the 
U.K., Switzerland, and Ireland are among the least generous.95 However, the 
U.S. lags last in the twelve metrics use to develop an overall score for worker 
benefits. The U.S. has an aggregate score of .03 for its benefits – or lack 

                                                   
91 Lydia Dishman, How U.S. Employee Benefits Compare to Europe’s, FAST COMPANY (Feb. 
17, 2016), https://www.fastcompany.com/3056830/how-the-us-employee-benefits-compare-
to-europe. 
92 The OECD is an intergovernmental economic organization with 35 member countries, 
which was founded in 1960 to stimulate economic progress and world trade. It is a forum of 
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providing a platform to compare policy experiences, seeking answers to common problems, 
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https://www. 
worldpolicycenter.org/policies/for-how-long-are-workers-guaranteed-paid-sick-leave (last 
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hours worked. (Cal. Lab. Code § 246). See Jennifer Misetich, A New California Law 
Mandates Paid Sick Leave for Nearly All Employees, L.A. LAW. 14 (2015). 
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LLEWELLYN CONSULTING (Feb. 2016), 
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thereof – while Denmark – famous for its social welfare policies – scored a 
7.8, just above France which came in at 7.2.96 

Further, E.U. legislation states that parents have the right to take time 
off work to care for children up to 8 years old for a minimum of four months 
(16 weeks) without the limiting conditions the U.S. requires under the 
FMLA. The actual amount of time workers can take parental leave, and the 
pay offered during that time, varies by country and each country sets pay 
during parental leave. The parental leave regulation in the U.S. is second to 
last when compared with these European countries. 

The notion that an employee should be able to take time to wind up the 
financial affairs, or to grieve for a relative who has passed during the 
already-approved FMLA leave time, is wholly consistent with the trend in 
western democracies. 

 
F. Allowing an Employee to Continue FMLA Leave During the 
Approved Caretaking Period is Consistent with Emerging State 

Parental Leave Efforts 
 

As a result of inadequate compensation, which prevents many parents 
from using FMLA leave, six states and Puerto Rico97 have introduced paid 
family leave programs.98 California uses a combination of leave sources to 
provide parental leave, to include State Disability Insurance, Parental Leave, 
and most recently, the Family Temporary Disability Insurance (FTDI).99 In 
addition to ten weeks of pregnancy-related leave, employees who contribute 
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97 Vicky Lovell et al., Fact Sheet for Maternity Leave in the United States: Paid Parental 
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also Caroline Cohen, California’s Campaign for Paid Family Leave: A Model for Passing 
Federal Paid Leave, 41 GOLDEN GATE U. L. REV. 213, 221-22 (2011). 
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to FTDI receive up to five percent of their wages for six weeks.100 New 
Jersey also provides six weeks of partial wage-replacement in addition to 
pregnancy-related leave.101 Similarly, Hawaii, New York, and Rhode Island 
have Temporary Disability Insurance programs that provide six weeks of 
wage replacement.102 Washington provides five weeks of partially paid 
leave,103 and Illinois introduced a Family Leave Insurance Program that 
would allow for four weeks paid family leave.104 The recommendations of 
this paper align with current state law efforts to expand worker leave. 

 
IV. CONCLUSION 

 
The current FMLA text, and decisional law interpretations of the statute 

make no provision for leave time associated with these obvious FMLA-
related “caregiver” responsibilities and are, therefore, non-aligned with the 
statute’s goals. Federal case law has interpreted that bereavement – even 
arising in conjunction with approved FMLA – is not covered by the statue. 
Accordingly, Congress needs to amend the FMLA because providing 
bereavement leave under the circumstances contemplated in this work is 
consistent with the public policy goals of the statute. 
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