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I. INTRODUCTION 
 

Over time, Congress has enacted several statutes to prevent 
discrimination in the workplace. The seminal piece of legislation is the Civil 
Rights Act of 1964 (The Civil Rights Act).1 Title VII of the Civil Rights Act 
mandates that there be equal employment opportunity among groups of 
employees contemplated by the act.2 The Civil Rights Act expressly makes it 
illegal to: 

 
fail or refuse to hire or to discharge any individual, or otherwise to 
discriminate against any individual with respect to his 
compensation, terms, conditions, or privileges of employment, 
because of such individual’s race, color, religion, sex, or national 
origin…3 
 
The groups specifically mentioned in Title VII, race, color, religion, sex 

and national origin, become known as the federally protected classes. 
Through amendments to Title VII, and through other federal legislation, 
other protected classes were added. In addition to Title VII, the Equal Pay 
Act of 1963 also protects sex.4 The Age Discrimination in Employment Act 
of 1967 prohibits discrimination in employment decisions against persons 40 
years of age or older.5 The Americans with Disabilities Act of 1990 provides 
protection for individuals classified as mentally or physically disabled.6 The 
Pregnancy Discrimination Act of 1978 amended Title VII of the Civil Rights 
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1 Pub. L. No. 88-352, 78 Stat. 241 (1964).  
2 Civil Rights Act of 1964 §§ 701-716, codified as 42 U.S.C. § 2000e, et. seq. 
3 42 U.S.C. § 2000e-2(a)(1). 
4 Pub. L. No. 88-38, 77 Stat. 56 (1963) (codified as amended at 29 U.S.C. § 206(d)(1) (2012)). 
5 29 U.S.C. § 621 et. seq. 
6 42 U.S.C. § 12101 et. seq.  
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Act’s protection against discrimination based on sex to include women who 
are pregnant.7 Special legal protections also exist for veterans.8 Some state 
and local laws, as well as corporate policies, extend further protections to 
groups not protected by federal law such as for sexual orientation and gender 
identification.9  

The statutes enacted by the U.S. government are facially clear that an 
employer cannot engage in disparate treatment discrimination. Disparate 
treatment discrimination is when an employer acts with the intent to 
discriminate against a protected class.10 The underlying theory behind 
disparate treatment discrimination is clear. Intentional discrimination “is 
immoral and uneconomical and, therefore, ought to be, and is, illegal.”11 Less 
clear from the language of Title VII when it was adopted and from an ethical 
standpoint, are claims of disparate impact discrimination.12 Disparate impact 
discrimination occurs when, without a business necessity, an employer action 
even though facially neutral, places one group at a position that is 
disadvantageous to other groups.13 Disparate impact therefore is 
unintentional discrimination stemming from employment practices that cause 
a disproportionate “adverse impact” on members of a protected class.14 The 
Supreme Court first recognized the theory of disparate impact discrimination 
in Griggs v. Duke Power.15 In Griggs, prior to the passage of the Civil Rights 
Act of 1964, all of the high paying jobs at a public utility were reserved for 
its white employees.16 After Title VII was enacted, the ability to transfer to 
these jobs was available only to those that had a high school diploma or those 
who scored at a certain level on standardized intelligence tests.17 These 
requirements disqualified black employees for transfer to the higher paying 
jobs at a greater rate than white employees.18 The court ruled that, even 
without the plaintiffs showing that there was intent to discriminate, any test 

                                                   
7 Pub. L. No. 95-555, 92 Stat. 2076 (1978). 
8 Vietnam Era Veterans' Readjustment Assistance Act of 1974, 38 U.S.C. § 4214 et. seq., and 
Uniformed Services Employment and Reemployment Rights Act of 1994, 38 U.S.C. § 4301 
et. seq.  
9 Those relevant to this paper will be discussed infra. 
10 Steven L. Willborn, A Review of Recent Decisions of the United States Court: The 
Disparate Impact Model of Discrimination: Theory and Limits, 34 AM. U. L. REV. 799, 799-
800 (1985). 
11 Id. 
12 Id. at 804. 
13 Id. at 801-02. 
14 Stephanie L. Black & Andrew F. Johnson, Employers’ Use of Social Networking Sites in the 
Selection Process, 1 J. SOC. MEDIA SOC’Y 7, 20 (2012). 
15 401 U.S. 424 (1971). 
16 Id. at 426-27. 
17 Id. at 428. 
18 Id. at 429. 
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used to determine employment decisions “must measure the person for the 
job and not the person in the abstract.”19 Discrimination can be found where 
a policy, although neutral on its face, creates a discriminatory outcome.20  

Essentially, a claim of disparate impact discrimination would allow for 
something that facially neutral (such as the intelligence test in Griggs) to 
become a proxy for discrimination, because it leads to a discriminatory 
outcome. Germane to this paper is whether a person’s political ideology can 
become that proxy. Political ideology is not a federally protected class for 
private employers. However, political ideology is often correlated with some 
of the protected classes, and discriminating in employment decisions could 
lead to discrimination, and create claims of illegal discrimination based upon 
a disparate impact theory.  

 
II. SOCIAL NETWORKING SITES 

 
Employers could use political ideology to intentionally or even 

unintentionally discriminate against individuals based on expressed political 
beliefs. Where this is likely to happen is when an employer uses social 
networking sites (SNS) either to hire a new employee or to monitor current 
employees’ activities outside of the workplace. Employers often collect data 
on applicants using SNS.21 Some of the information is protected under 
existing state and federal laws.22 Though employers may not be intentionally 
seeking out information about protected status, that information may not be 
separate from the job related information. This may lead to potential ethical 
and legal issues for employers that use SNS information in human resource 
decisions.23  

 
A. Defining Social Networking Sites 

 
Social networking sites (SNS) such as Facebook, Twitter, and LinkedIn 

are part of the broader context of social media that allows users the ability to 
generate and exchange their own content through Internet-based platforms.24 
Generally, SNS are defined using three criteria: 1) to construct a public or 

                                                   
19 Id. at 436. 
20 Id. at 432. 
21 Victoria R. Brown & E. Daly Vaughn, The Writing on the (Facebook) Wall: The Use of 
Social Networking Sites in Hiring Decisions, 26 J. BUS. PSYCH. 219 (2011). 
22 Id. at 222. 
23 See, e.g., Stephanie L. Black et al., Use of Social Networking Websites on Applicants’ 
Privacy, 27 EMP. RESP. & RTS. J. 115, 115-18 (2014). 
24 Danah M. Boyd & Nicole B. Ellison, Social Network Sites: Definition, History and 
Scholarship, 13 J. COMPUTER- MEDIATED COMM. 208, 213 (2008). 
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semi-public profile within a bounded system, 2) to create a list of other users 
with whom they share a connection, and 3) to view and traverse their list of 
connections and those made by others within the bounded system.25 In 
practice, information revealed to the public varies by platform, through 
joining groups, and through privacy settings.26 These activities determine the 
extent to which other users are able to view various types of information.27 
Users can control if the public, friends, group members, or work connections 
are able to view various pieces of information. SNS often contain 
information about various aspects of a person’s lifestyle, such as interests, 
education level, relationship status, employment history, religious affiliation, 
and political views.28 

The use of SNS is widespread, with estimates indicating that in North 
America nearly 70% of the population access a SNS at least once per 
month.29 Facebook is now the largest SNS with over 1.7 billion active users 
in 2017. Other popular SNS include Instagram (600 million users), LinkedIn 
(467 million users), and Twitter (317 million users).30 In addition to 
individuals, corporations have a strong presence on SNS as well.31 There is a 
high usage of various SNS among Fortune 500 companies. Ninety-three 
percent used LinkedIn, 78% Twitter, and 74% Facebook.32 While the reason 
for corporate engagement on SNS also includes marketing and customer 
engagement, an increasing use of SNS by corporations is employee related 
activities.33 Over 90% of recruiters and hiring managers have visited an 
applicant’s SNS profile during the recruitment process.34 Among this group, 
almost 70% have rejected a candidate based on information obtained from 
the applicant’s profile.35 

 
  

                                                   
25 Id. at 211-14. 
26 H. Kristl Davison, et al., Friend or Foe? The Promise and Pitfalls of Using Social 
Networking Sites for HR Decisions, 26 J. BUS. PYSCH. 153, 155 (2011). 
27 Id. at 156. 
28 Id. at 158. 
29 https://www.statista.com/statistics/269615/social-network-penetration-by-region/. 
30 https://www.statista.com/statistics/272014/global-social-networks-ranked-by-number-of-
users/. 
31 Michael L. Kasavana, et al., Online Social Networking: Redefining the Human Web, 1 J. 
HOSPITALITY & TOURISM 68, 73-76 (2010). 
32 Nora Ganim Barnes, et al., The 2015 Fortune 500 and Social Media: Instagram Gains, 
Blogs Lose, http://www.umassd.edu/cmr/socialmediaresearch/2015fortune500/. 
33 See, e.g., Davison, et al., supra note 26.  
34 Erica Swallow, How Recruiters Use Social Networks to Screen Candidates (October 2011), 
https://www.yahoo.com/news/recruiters-social-networks-screen-candidates-infographic-
175214003.html?ref=gs. 
35 Id. 
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B. Politics and Social Networking Sites 
 

SNS provide users with a means to discuss a wide array of topics or to 
promote ideas that are important to them. Research indicates that individuals 
are increasingly using SNS for political purposes.36 SNS serve as a platform 
where many users get their political news, as media coverage of political 
issues are a common occurrence on SNS today.37 SNS played a large role in 
major political events, such as the 2000 era revolutions and regime changes 
in the Middle East and Northern Africa commonly known as Arab Spring.38 
SNS are also a popular platform for campaign advertisement and media 
coverage of politicians. Further, the support indicated for a candidate on SNS 
is indicative of the overall level of support for the candidate.39 

At an individual level, information about political preferences can be 
gleaned from the connections users have on SNS (e.g., liking the Facebook 
page of a politician; “re-tweeting” a politician’s tweet); sharing/reposting of 
news articles or content of a political nature; groups they belong to such as 
local or national political parties or advocacy groups (e.g., Greenpeace, 
National Rifle Association); or by their contribution to political discourse on 
SNS.40 Additionally, a common method of Facebook user engagement is 
“liking” politicians under the “Likes” area of a users’ profile by searching for 
and selecting them. Similarly, the “Groups” area provides users with an 
option to “join” Facebook groups that are of interest. Through an algorithm, 
Facebook will routinely suggest pages, people, and events for users to engage 
with as part of the main page of a users’ profile also referred to as the 
Facebook [information] feed. Politicians and political organizations also 
appear in searches performed in the main search function of a user’s profile. 
Research suggests that not only do individuals tend to have like-minded 
“friends” on Facebook41 the user preferences driving Facebook’s algorithms 

                                                   
36 Natalie Fenton & Veronica Barassi, Alternative Media and Social Networking Sites: The 
Politics of Individuation and Political Participation, 14 COMM. REV. 179, 179-80 (2011). 
37 Amy Mitchell, et al., Political Polarization & Media Habits, Pew Research Center (Oct. 21, 
2004) http://www.journalism.org/2014/10/21/political-polarization-media-habits/. 
38 Phillip N. Howard, et al., Opening Closed Regimes, What was the Role of Social Media 
During the Arab Spring, Project on Information Technology & Political Islam (2011), 
http://dx.doi.org/10.2139/ssrn.2595096  
39 Christine B. Williams & Girish Gulati, What is a Social Network Worth? Facebook and 
Vote Share in the 2008 Presidential Primaries, ANNUAL MEETING AM. POL. SCI. ASS’N. 
(2008). 
40 See, e.g., Boyd & Ellison, supra note 24. 
41 John Wihbey, Does Facebook Drive Political Polarization? Data Science and Research, 
Journalist’s Resource, (May 7, 2015), https://journalistsresource.org/studies/society/social-
media/facebook-political-polarization-data-science-research. 
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within Facebook bend the information flow toward the political ideology of 
the user.42  

Twitter is also a popular platform for political communication that could 
indicate political leanings based on messages that one “likes” or “re-tweets” 
(or sharing a message with the network) or by which politicians an individual 
“follows” in their network. As of 2017, Donald Trump had 27.8 million 
followers and Hillary Clinton had 14 million.43 These numbers indicate that 
millions of individuals now view SNS as a viable platform for political 
engagement. 

While other SNS platforms provide evidence of users’ political 
ideology, Facebook allows users to directly post their individual “political 
views” (or ideology) on their profile. Even if a user avoids directly 
identifying with a particular political group, Facebook may make a choice 
about political ideology for the user based on their general activity on the 
site.44 SNS users may provide strong signals of political ideology as internet 
users tend to be more politically active than non-internet users, and Facebook 
users are particularly likely to be politically.45 

Prior to 2008, Facebook allowed users to select from eight categories of 
political views with five categories corresponding to the liberal/conservative 
dimension ranging from “very liberal” to “very conservative” as well as 
“apathetic”, “libertarian”, and “other.” Recognizing the differences among 
national parties (e.g., the term “democratic”), after 2008 Facebook allowed 
users to select their “political views” from numerous worldwide political 
parties as well as to select individual politicians they support. The new 
version of the “Political Ideology” field in Facebook is integrated with other 
parts of a users’ profile such as “Groups” and “People.” The prompt in the 
blank field for political views states, “What are your political beliefs?” 
Categories still include the original eight options, but as of 2017, also include 
other categories such as: Barack Obama (52.5 million followers), Republican 
National Committee (2 million followers), and Democratic Party (1.5 million 
followers). For viewers in authorized groups such as a user’s friends or 
friends of friends (as determined by privacy settings), the selected political 
organizations and politicians are displayed under “Political Views” in bold 
typeface with an embedded link to the organization or politician’s Facebook 

                                                   
42 Eytan Bakshy, et al., Exposure to Ideologically Diverse News and Opinion on Facebook, 
348 SCIENCE 1130 (June 5, 2015).  
43 Jon Keegan, Clinton vs. Trump: How They Used Twitter, WALL ST. J., May 31, 2017, 
http://graphics.wsj.com/clinton-trump-twitter/. 
44 Jeremy B. Merrill, Liberal, Moderate or Conservative? See How Facebook Labels You, 
N.Y. Times, Aug. 23, 2016, https://www.nytimes.com/2016/08/24/us/politics/facebook-ads-
politics.html?_r=1. 
45 Keith Hampton, et al., Social Networking Sites and Our Lives, Pew Research Center, June 
16, 2011, http://www.pewinternet.org/2011/06/16/social-networking-sites-and-our-lives/. 
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page.46 These options allow users to better self-identify with their political 
ideology.  

Depending on SNS privacy settings, employers who use SNS in 
employment decisions may encounter one or more pieces of information 
about an applicant’s ideology. Though this may not be what the employer 
was seeking, it may be difficult to separate from job-related information. Past 
research has suggested that even when privacy settings are adjusted to restrict 
access, there is no guarantee that outside parties cannot view SNS 
information.47 For instance, if the information is disclosed on another page in 
their network, the individual’s privacy settings do not carry over. Thus, the 
employee or applicant would have little way of knowing that his or her SNS 
information contributed to an employment related decision.48 Thus, 
information on the political preferences of individuals is available through 
SNS and may enter into employment decisions given the widespread use of 
SNS by employers. 

 
III. POLITICAL IDEOLOGY 

 
Political ideology is defined “[a] set of beliefs about the proper order of 

society and how it can be achieved.”49 At the individual level, political 
ideology is a complex trait developed by psychological, biological, and 
environmental factors that result in individual opinions regarding public 
policy.50 Political ideology has been shown to be determined in part by 
human development,51 and life experiences such as travel and education.52 
There are that a number of individual motivations underpin political 
ideology. Research has posited that: 

 
[l]eft-right ideological stances reflect, among other things, the 
influences of heredity, childhood temperament or personality, and 

                                                   
46 https://www.facebook.com/privacy/explanation (last visited 2015). 
47 Patricia Sanchez Abril, et al., Blurred Boundaries: Social Media Privacy and the Twenty-
First-Century Employee, 49 AM. BUS. L.J. 63, 63-65 (2012). 
48 Id. at 87. 
49 Robert S. Erikson & Kent L. Tedin, American Public Opinion, at 64 (6th ed. 2003). 
50 Stanley Feldman & Christopher Johnston, Understanding the Determinants of Political 
Ideology: Implications of Structural Complexity, 35 POL. PYSCHOL. 337, 337-38 (2014). 
51 R. Chris Fraley, et al., Developmental Antecedents of Political Ideology: A Longitudinal 
Investigation from Birth to Age 18 Years, 23 PYSCHOL. SCI., 1425, 1429-30 (2012). 
52 See, e.g., John T. Jost, et al., Ideology: Its Resurgence in Social, Personality, and Political 
Psychology, 3 PERSP.PSYCHOL. SCI. 126 (2008).   
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both situational and dispositional variability in social, cognitive, 
and motivational needs to reduce uncertainty and threat.53  
 
Prior research notes that these motivations ultimately these factors lead 

to the two traits responsible for liberal/conservative political ideology: 1) 
openness or resistance to change, and 2) acceptance versus rejection of 
inequality. Research suggests political ideology is linked to specific 
motivational and cognitive styles54 and that judgements about others may 
differ based on an individual’s political ideology such as liberal or 
conservative.55 

In the U.S., political ideology is often framed as a single dimension 
anchored by liberal and conservative with moderate ideology as the center 
point.56 Typically, individuals identify with one point along the dimension 
such as “moderately liberal” or “strongly conservative.”57 Some individuals 
may identify with a political ideology not on the dimension. Defining 
political ideology through the use of this dimension is common both in 
describing individuals as well as the broader U.S. political landscape.58 

 
A. Political Parties and Political Ideology 

 
Political ideology and political parties are not the same construct, but 

indeed political parties serve to advance the ideals underpinning political 
ideology. However, “[p]arty identification represents the most stable and 
influential political predisposition in the belief system of ordinary citizens.”59 
The U.S. population currently has a strong alignment between ideology and 
party. Thus, Republicans are more conservative while Democrats are more 
liberal.60 Consequently, political party identification can be a proxy for 
political ideology. 

                                                   
53 John T. Jost, et al. Napier, Political Ideology: Its Structure, Functions, and Elective 
Affinities, 60 ANN. REV. PSYCHOL. 307, 317 (2009). 
54 See, e.g., James Sidanius, Cognitive Functioning and Sociopolitical Ideology Revisited, 6 
POL. PSYCHOL. 637 (1985). 
55 Chadly Stern, et al., The Politics of Gaydar: Ideological Differences in the Use of Gendered 
Cues in Categorizing Sexual Orientation, 104 J. PERSONALITY & SOC. PSYCHOL. 520, 535-37 
(2013). 
56 Jost et al., supra note 52, at 134. 
57 See, e.g., Jost et al., supra note 52. 
58 Id. 
59 Paul Goren, et al., Source Cues, Partisan Identities, and Political Value Expression, 53 AM. 
J. POL. SCI. 805 (2009).  
60 Lilliana Mason, “I Disrespectfully Agree”: The Differential Effects of Partisan Sorting on 
Behavioral and Issue Polarization, 59 AM. J. POL. SCI. 128, 143-44 (2015). 
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Over time, the political ideologies of the population changes, as does the 
makeup of political parties.61 The geographic areas of the U.S. that may be 
predominately Republican or Democrat, as well as the type of individuals 
with the strongest propensity to be a member of one party, have shifted. For 
instance, following the Civil Rights movement of the 1960’s, many white 
individuals living in the southern U.S. changed their affiliation from the 
Democratic Party to the Republican Party in response to the expansion of 
rights to minority groups and societal changes brought about by federal 
action such as desegregation. Partially in response to these same actions, the 
likelihood for African-Americans to identify as Democrats increased and 
African-Americans remain one of the most solidly “Democratic” groups 
within the U.S. electorate to the present.62 Research has suggested that racial 
relations are an important consideration in party polarization.63 Party 
allegiance based on these demographic traits is strong and in this case has 
persisted over generations. According to the 2014 poll by the Pew Research 
Center, Republicans and Democrats have become increasingly more 
ideologically divided over the past 20 years. The study reported: 

 
this shift represents both Democrats moving to the left and 
Republicans moving to the right, with less and less overlap 
between the parties. Today, 92% of Republicans are to the right of 
the median (middle) Democrat, compared with 64% twenty years 
ago. And 94% of Democrats are to the left of the median 
Republican, up from 70% in 1994.64  

 
A 2014 Pew Research study showed that only 23% of Americans 

identified as Republican and 32% identify as Democrats, and the largest 
percentage of Americans (39%) identify as “independents.”65 However, when 
asked to identify with which party they tend to lean toward, “independents” 
who favored one party over the other increased those who favor the 
Democratic Party to 48% and the Republican Party to 42%.66 Thus, 90% of 
the U.S. population has at least some level of identification with one of the 
two major political parties. 

                                                   
61 Jost et al., supra note 52, at 132-34. 
62 Kenneth J. Meier & Amanda Rutherford, Partisanship, Structure, and Representation: The 
Puzzle of African American Education Politics, 108 AM. POL. SCI. REV. 265, 275-76 (2014). 
63 Mark D. Brewer, The Rise of Partisanship and the Expansion of Partisan Conflict within the 
American Electorate, 58 POL. RES. Q. 219, 228 (2005). 
64 Political Polarization in the American Public, Pew Research Center (June 12, 2014), 
http://www.people-press.org/2014/06/12/political-polarization-in-the-american-public/. 
65 A Deep Dive into Party Affiliation, Pew Research Center (April 7, 2015), 
http://www.people-press.org/2015/04/07/a-deep-dive-into-party-affiliation/. 
66 Id.  
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Historically, the ideological differences between U.S. political parties 
have actually been small.67 Recently, research suggests that this trend is 
changing with the political parties becoming increasingly polarized.68 Strong 
factions that hold a more extreme version of ideology now exist within the 
parties as opposed to a once dominant middle ground.69 There is evidence of 
this trend in the U.S. Congress as members more consistently oppose each 
other on legislative matters.70 Research notes that most of the disagreement 
in Congress can be framed in terms of liberal versus conservative ideology 
with Democrats taking a liberal position and Republicans holding a more 
conservative position.71 

Broad generalizations about the policy positions of members of a 
political party often emerge and are frequently in opposition to the position 
of the other party. For instance, conservatives tend to reject public policies 
that might threaten the ability for individuals to own or use firearms. 
Advocates of this public policy position may join advocacy groups such as 
the National Rifle Association (NRA) to express their position more 
effectively. A 2012 survey indicated that “70 percent of gun owners who 
were NRA members called themselves ‘conservative’ or ‘very 
conservative.’”72 Academic research has also considered the NRA a 
conservative group.73 In working to promote public policy representative of 
the ideology of conservatives, the 2008 Republican Party platform included a 
statement to oppose legislation limiting gun control.74 Alternatively, the 2008 
Democratic Party platform advocated for gun control laws.75 If an individual 

                                                   
67 Thomas M. Carsey & Geoffrey C. Layman, Changing Sides or Changing Minds? Party 
Identification and Policy Preferences in the American Electorate, 50 AM. J. POL. SCI. 464, 464 
(2006). 
68 Id. at 474-75. 
69 See MATTHEW LEVENDUSKY, HOW LIBERALS BECAME DEMOCRATS AND CONSERVATIVES 

BECAME REPUBLICANS (2009). 
70 See NOLAN MCCARTY ET AL., POLARIZED AMERICA THE DANCE OF IDEOLOGY AND UNEQUAL 

RICHES (2006).  
71 Jeannette Diaz-Veizades, et al., The Measure and Structure of Human Rights Attitudes, 135 
J. SOC. PYSHCOL. 313, 326-27 (1995). 
72 John Sides, Gun Owners vs. the NRA: What the Polling Shows, WASH. POST, Dec. 23, 2012, 
https://www.washingtonpost.com/news/wonk/wp/2012/12/23/gun-owners-vs-the-nra-what-
the-polling-shows/?utm_term=.cb3910c7e706. 
73 Amber Phillips, The NRA-ification of the Republican Party, WASH. POST, Aug. 14, 2015, 
https://www.washingtonpost.com/news/the-fix/wp/2015/08/14/the-nra-ification-of-the-
republican-party/?utm_term=.210bb234474a. 
74 John Woolley & Gerhard Peters, Republican Party Platforms: 2008 Republican Party 
Platform, THE AMERICAN PRESIDENCY PROJECT, Sep. 1, 2008, 
http://www.presidency.ucsb.edu/ws/?pid=78545. 
75 John Woolley & Gerhard Peters, Democrat Party Platforms: 2008 Democrat Party 
Platform, THE AMERICAN PRESIDENCY PROJECT, Aug. 25, 2008, 
http://www.presidency.ucsb.edu/ws/index.php?pid=78283. 



Fall 2017 Elzweig et al./287 
 

states on their SNS that they are a member of the NRA or supports the NRA, 
the individual may be more likely identified as a conservative by others 
because of the perception that the vast majority of NRA members are 
conservatives.76  

Stereotypes are based on these broad generalizations. Not all members 
of a group will espouse exactly the same ideas and beliefs at the same level 
of conviction. Expressing support for a political party may lead others to 
associate the party’s ideology and policy decisions with the individual, 
whether or not he or she agrees. People tend to show a preference for others 
who are most like themselves. They prefer their ingroup (group of 
individuals who espouse similar beliefs or enact similar behaviors) to other 
outgroups (groups of individuals whose values/behavior differ from the 
ingroup), so much so they actively disparage the outgroup.77 

 
B. Terror Management Theory and Political Ideology 

 
Terror management theory proposes that humans, in a primitive way, 

take actions that promote self-preservation, reduction of pain or anxiety, and 
provide for continued existence.78 These individuals may make choices in 
promotion of values and beliefs that are important to the individual---
particularly those that will “leave a legacy” beyond our lifetimes. Further, it 
discusses the difficulty in which people sometimes co-exist with other’s who 
do not share the same worldview or interests. Consequently, individuals tend 
to seek out others who agree with their worldview. “When others agree with 
our conception of reality or evaluation of self, it increases our faith in the 
veracity of these beliefs and consequently, their effectiveness as buffers 
against anxiety.”79 Thus, humans tend to bias against those individuals with a 
different worldview to reduce the potential for anxiety and to “prevent 
terror.” The experience of partisanship in the political environment has been 
shown to evoke our “primal” nature,80 changing our perceptions and 

                                                   
76 Sides, supra note 71. 
77 HENRI TAJFEL & JOHN C. TURNER, THE SOCIAL IDENTITY THEORY OF INTERGROUP BEHAVIOR 
7-24 (1986). 
78 Jeff Greenberg & Jamie Arndt, Terror Management Theory, 1 HANDBOOK OF THEORIES OF 

SOC. PSYCHOL. 398-415 (2011). 
79 Jeff Greenberg, Sheldon Solomon, & Tom Pyszczynski, Terror Management Theory of Self-
Esteem and Cultural Worldviews: Empirical Assessments and Conceptual Refinements, 29 
ADVANCES EXPERIMENTAL SOC. PSYCHOL. 61, 69 (1997).  
80 Shanto Iyengar & Sean J. Westwood, Fear and Loathing Across Party Lines: New Evidence 
on Group Polarization, 59 AM. J. POL. SCI. 690, 704 (2015). 
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increasing divergence between partisan groups.81 This is shown by a Pew 
Research Center study that states: 

 
More than half of Democrats (55%) say the Republican Party 
makes them “afraid,” while 49% of Republicans say the same 
about the Democratic Party. Among those highly engaged in 
politics – those who say they vote regularly and either volunteer for 
or donate to campaigns – fully 70% of Democrats and 62% of 
Republicans say they are afraid of the other party.82 

 
IV. PROTECTED CLASSES AND SOCIAL NETWORKING 

SITE INFORMATION 
 

As employers collect data on applicants using SNS, the issue arises that 
some of that data are protected under existing state and federal laws.83 
Though employers may not be intentionally seeking out information about 
protected status, that information may not be separate from the job related 
information. In selection decisions involving applicants outside of a 
protected class, research has discussed potential ethical and legal issues for 
employers that use SNS information in human resource decisions.84 

A number of other nations have protections for expression of political 
ideology. One study found that 17 of 22 nations (Australia, Belgium, Canada, 
Chile, France, Israel, Italy, Japan, Kenya, Netherlands, New Zealand, South 
Africa, South Korea, Taiwan, and Turkey) indicated “political opinion” as a 
protected class for purposes of employment selection. For many 
industrialized nations, policy makers consider an individual’s expression of 
political ideology a sensitive and important enough to enact measures for 
protecting individuals against discrimination in the selection process. 
Germany, Greece, India, the United Kingdom, and the U.S. do not have such 
protections.85 

Public sector employees are legally protected from employment 
decisions that are based on political ideology or affiliation under the Civil 
Services Reform Act of 1978.86 However, the same protections are not 
extended to the private sector. In the U.S., political ideology is not a 

                                                   
81 Larry M. Bartels, Beyond the Running Tally: Partisan Bias in Political Perceptions, 24 POL. 
BEHAV. 117, 138 (2002). 
82 Partisanship and Political Animosity in 2016, Pew Research Center, June 22, 2016, 
http://www.people-press.org/2016/06/22/partisanship-and-political-animosity-in-2016/. 
83 Brown & Vaughn, supra note 21, at 220-21. 
84 Id.  
85 See generally Brett Myors et al., International Perspectives on the Legal Environment for 
Selection, 1 INDUS. & ORG. PSYCHOL. 206 (2008).  
86 5 U.S.C. § 1502 (2012). 
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protected class within the private sector. There are some federal protections 
when the political activity is part of a unionizing concerted effort or speech 
associated with a union, but these are limited.87 Some states do provide 
limited and varying protections for employee political activity.88 Some states 
have extensive protections for workers in the area of politics in the 
workplace. In California, it is illegal to forbid or prevent employees from 
engaging in politics or becoming a candidate for office.89 It is also illegal to 
have an employment rule or policy “[c]ontrolling or directing, or tending to 
control or direct the political activities or affiliations of employees.”90 
Further, is unlawful to “coerce or influence or attempt to coerce or influence 
his employees through or by means of threat of discharge or loss of 
employment to adopt or follow or refrain from adopting or following any 
particular course or line of political action or political activity.”91 It has been 
held that California adopted these laws to “reinforce the substantial public 
interest in protecting the “fundamental right” of employees to engage in 
political activity without interference or threat of retaliation from 
employers.”92 In Louisiana, employers with twenty or more employees 
cannot adopt rules preventing its employees from engaging in politics.93 Nor 
may the employer have a policy that controls or coerces the employee’s 
political actions or affiliations threaten discharge because of these activities 
or affiliations.94 Violating these provisions is a criminal act in Louisiana and 
the employer can face fines and even imprisonment.95 Other states have some 
protections, but not as pervasive as California and Louisiana. Maryland 
prevents threats by employers to coerce or influence political opinions or 
actions of employees within 90 days of an election.96 Florida law protects 
employees against retaliation for voting or not voting in an election.97 Other 
states also have more generic provisions. Ohio, West Virginia, Pennsylvania 
and Kentucky make it illegal to threaten to lay-off workers or close their 
businesses altogether if a particular candidate is elected.98 Washington makes 

                                                   
87 Donna Ballman, Can You Be Fired for Your Political Beliefs or Activities? Maybe, 
HUFFINGTON POST, Feb. 4, 2016, http://www.huffingtonpost.com/donna-ballman/can-you-be-
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88 Id. 
89 CAL. LABOR CODE § 1101(a) (West 2017).  
90 CAL. LABOR CODE § 1101(b) (West 2017).  
91 CAL. LABOR CODE § 1102 (West 2017).  
92 Ali v. L.A. Focus Publication, 112 Cal.App.4th 1477, 1487 (2003).  
93 LA. REV. STAT. ANN. §23:961 (West 2007). 
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it illegal to retaliate for an employee not supporting a particular candidate.99 
Other states such as Colorado100 and North Dakota101 have statues that 
disallow adverse employment action to be taken for legal activities that are 
done outside of the workplace. New York has similar provisions, but 
specifically extends protections to political and union activities outside of the 
workplace.102  

 
V. POLITICAL IDEOLOGY AND PROTECTED CLASSES 

 
Research notes two central ideologies of individuals are religious and 

political beliefs. Both of these deeply rooted ideologies can drive people to 
take extraordinary actions against those with opposing beliefs—in extreme 
cases even to the extent of genocide or war.103 Religion is a protected class 
under Title VII of the Civil Rights Act of 1964; political ideology is not. 
While individuals may enjoy protections to voice their political views under 
the First Amendment to the U.S. Constitution (Freedom of Speech), these 
protections do not necessarily extend to individuals in the workplace.104 
Nonetheless, it is important to note the high levels of correlation between 
some protected classes and political ideology.  

In 2014, Pew Research Center found that 80% of the African-American 
population identifies with or leans toward the Democratic Party, while only 
11% identify with or lean toward the Republican Party. In the 2014 
“Religious Landscape Study” by Pew Research, polls indicated that 62% of 
Muslims identified as or lean toward Democrat, while 17% identified as or 
lean toward Republican.  
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100 COLO. REV. STAT. ANN. § 24-34-402.5 (2008). 
101 N.D. CENT. CODE § 14-02.4-03 (2008). 
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Table 1: Political Party Identification by Demographic105 
 

 Democrat/Lean 
Democrat 

Republican/Lean 
Republican 

Religion   

Catholic 48% 40% 

Jewish 61% 31% 

Mormon 22% 70% 

Muslim 62% 17% 

No Religious 
Affiliation 

61% 25% 

Gender   

Men 44% 43% 

Women 52% 36% 

Race and Ethnicity   

Asian 65% 23% 

Black, Non-Hispanic 80% 11% 

Hispanic 56% 26% 

White, Non-Hispanic 40% 49% 

 
Existing research shows that some demographic groups that receive 

protected status already face adversity in the employment process. For 
instance, Muslim candidates for jobs receive a lower call back rate than 
Christian candidates.106 There is also greater general prejudice toward this 
group in the U.S.107 Individuals with more racial or ethnic sounding names 
are less likely to receive callbacks on applications than more ‘white’ 
sounding names.108 Further, difficult to pronounce last names, names outside 
mainstream English expectations or phonology, were viewed less positively 

                                                   
105 Pew Research Center, supra note 64. 
106 Alessandro Acquisti & Christina Fong, An Experiment in Hiring Discrimination via Online 
Social Networks (2015) (unpublished manuscript, on file with SSRN at 
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Contemporary American Society, 71 J. POL. 847, 860-62 (2009). 
108 Marianne Bertrand & Sendhil Mullainathan, Are Emily and Greg More Employable Than 
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by hiring managers than easy to pronounce, more mainstream or 
phonologically common names.109  

With a higher propensity for some of those in protected classes to 
identify as Democrats, discrimination toward an applicant based on political 
ideology could have a strong correlation with an applicants’ religion or race. 
Adhering to employment practices that are discriminatory, in nature based 
upon political ideologies (or even perceived ideology), is difficult for 
employers to justify when ideology is so highly correlated to classes 
protected under federal law. 

 
VI. CONCLUSION 

 
As the use of SNS activity and political divineness in the U.S. increases, 

employers must be cognizant of discrimination law while making policies 
within the workplace. Most states, except for those that specifically allow for 
political activity within the workplace, do not have explicit protection for 
workers engaging in political activity. However, with the amount of 
information that is available about job applicants and current employees, 
primarily through SNS, employers could open themselves up for liability by 
either having formal or informal policies directly related to political 
ideology. A notable case involves a CEO of a small Albuquerque business. 
In an open letter on Twitter, he told his employees and clients that if they 
were a Republican or supported Donald Trump in the 2016 election, he 
would no longer do business with them.110 Conversely, if an employer, who 
is conservative in nature, were to hire only those who they perceived as 
conservatives, the number of minorities may be below that make-up of 
minorities in the community, because minorities tend to be more liberal in 
political ideology. This could lead to claims of disparate impact 
discrimination. A valid claim for disparate action discrimination may be 
made regardless of the employer’s intent to discriminate. In addition to this, 
using political ideology to make employment decisions could negatively 
affect diversity initiatives common in U.S. corporations – particularly 
affirmative action programs. As technology, in particular SNS, continue to 
grow exponentially, and legal precedent moves deliberately, corporations 
need to be vigilant in how they approach this phenomenon and its potential 
consequences.  
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