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I. INTRODUCTION
1 

 
The Patient Protection and Affordable Care Act (PPACA)2, and the 

Health Care and Education and Reconciliation Act of 20103 (HCERA) 
(collectively the PPACA and HCERA are referred to as the ACA) constitute 
a major effort to use the tax code to expand access to health care in the 
United States.4 Every taxpayer and each of the taxpayer’s dependents must 
maintain minimum essential health insurance coverage for every month in 
the tax year through the taxpayer’s employer, by purchasing insurance on a 
Federal or State run health insurance exchange (Exchange), through the 
individual market, by acquiring insurance through an exempt source, or 
being exempted from having health insurance.5 Programs providing minimum 
essential coverage (health insurance meeting government requirements) 
include employer provided health insurance and health insurance purchased 
by a family through an Exchange; government sponsored programs including 
Medicare, Medicaid, Children’s Health Insurance Program (CHIP), 
TRICARE military health insurance, dependent and retiree health insurance, 

                                                   
* J.D., LLM (Tax), Ph.D. (Economics). Research Fellow State Bar of New Mexico and 
Secretary, Tax Section, State Bar of New Mexico.  
** J.D., LLM (Tax), CPA. Chair, Tax Section State Bar of New Mexico and Managing 
Partner, the Ornelas Firm, Texas and New Mexico.  
1 While the authors have made every effort to describe the material herein correctly, the 
material contained in this paper should not be construed as legal advice. Practitioners should 
review primary materials and form their own conclusions before issuing any legal advice on 
the subject matter of this paper. Each of the authors has agreed to blame the other for any 
errors that remain.  
2 Pub. L. No. 111-148, 124 Stat. 119 (2010), hereinafter PPACA.  
3 Pub. L. No. 111-152, 124 Stat. 1029 (2011), hereinafter HCERA.  
4 See Edward A. Zelinsky, The Health-Related Tax Provisions of PPACA and HCERA: 
Contingent, Complex, Incremental and Lacking Cost Controls 5-38 (Cardozo Legal Stud. Res. 
Paper No. 301, 2010), available at http://ssrn.com/abstract=1633556 (summarizing the many 
tax provisions of the ACA). 
5 I.R.C. §§ 5000A(a) (2015). There is an exception for any month the last day of which 
occurred during a period in which the individual was not covered for a continuous period of 
less than 3 months, I.R.C. § 5000A(d)(4)(A) (2015).  
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Veterans Health Care, and Indian Health Care Service.6 Every taxpayer and 
each of the taxpayer’s dependents7 not insured under an employer or 
government plan who do not maintain minimum essential coverage for one or 
more months must pay a shared responsibility payment (penalty in the form 
of increased income tax).8 Every business with more than fifty full-time 
employees must provide affordable health insurance for all full-time 
employees or pay a penalty.9 Because the ACA affects both individuals and 
businesses, understanding both the ACA’s requirements and its shortcomings 
is important for everyone.  

While there had been some debate on how the ACA affected the cost of 
health insurance, recent analysis has demonstrated that, overall, the ACA has 
reduced the cost of adverse selection in health insurance; however, insurance 
premiums are increasing.10 Cost reduction has occurred primarily through 
reduction in costs imposed by adverse selection associated with the 
individual purchase of health insurance.11 The Supreme Court defined 
adverse selection: “When insurance companies are required to insure the sick 
at affordable prices, individuals can wait until they become ill to buy 
insurance. Pretty soon, those in need of immediate medical care--i.e., those 
who cost insurers the most--become the insurance companies’ main 
customers. This adverse selection problem leaves insurers with two choices: 
They can either raise premiums dramatically to cover their ever-increasing 
costs or they can exit the market.”12 The ACA minimizes the adverse 

                                                   
6 I.R.C. §§ 5000A(d)-(f) (2015); Treas. Regs. §§ 1.5000A-2(b)-(f).  
7 Defined at I.R.C. § 152 (2015); I.R.C. § 5000A(b)(3)(A) (2015); Treas. Reg. § 1.5000A-
1(c)(2).  
8 I.R.C. § 5000A (f)(1)(B) (2015). There is a once a year grace period of less than three 
months in I.R.C. § 5000A(e)(4) (2015). Other exceptions to the individual mandate include the 
unaffordability exception, Treas. Reg. § 1.5000A-5(c), low income exception I.R.C. § 
5000A(e)(2) (2015); Treas. Reg. § 1.5000A-5(c), and religion exemption, I.R.C. § 
5000A(d)(2) (2015); Treas. Reg. § 1.5000A-5(c).  
9 I.R.C. §§ 5000H(a),(b) (2015), 4980H(a)(b) (2015); Treas. Reg. §§ 1.5000A(1)(b)(1), 
54.4980H-4; Notice 2013-45, 2013-31 IRB 116); ACA §§ 1513(d), 10106(f)(3), 10108(i).   
10 Martin B. Hackman, et al., Adverse Selection and the Individual Mandate: When Theory 
Meets Practice, 105 AM. ECON. R. 1030 (2015) hereinafter Adverse Selection. Some insurance 
companies have requested premium increases that range from twenty to forty percent, Robert 
Pear, Insurers Seek to Raise Rates for Health Care, NEW YORK TIMES, A 1, July 4, 2015; 
however, in California the increases have averaged four percent, perhaps because the 
Exchange negotiated for and got lower increases, Robert Pear, NEW YORK TIMES, July 28, 
2015 at A14.  
11Hackman, et al, supra note 10.   
12 Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2614 (2012). In a subsequent case, 
King v. Burwell, 135 S.Ct. 2480 (2015), the Court found that it was lawful to purchase health 
insurance from the Federal Exchange in states that did not establish state Exchanges.   



Spring 2016 Hymson & Ornelas/81 
 

 

selection problem by requiring almost everyone to be covered by health 
insurance; however, the adverse selection problem has not been eliminated.13  

We provide a description of the compliance rules for individuals and for 
employers. We then describe the potentially severe penalties both incur for 
failing to comply with ACA mandates. We conclude by explaining why 
employer and individual subsidy structures make the former more attractive 
for high income taxpayers and the later more attractive for low income 
taxpayers and discuss how to eliminate the conflicting benefits now provided 
by the two insurance regimes.14  

 
II. MINIMUM ESSENTIAL HEALTH INSURANCE COVERAGE FOR 

INDIVIDUALS NOT RECEIVING HEALTH INSURANCE FROM 
THEIR EMPLOYERS 

 
Each individual taxpayer and each dependent15 of that taxpayer is 

required to maintain acceptable health insurance unless subject to an 
exemption (applicable individual).16 An applicable individual who does not 
maintain health insurance or have an exemption is subject to a penalty in the 
form of a shared responsibility payment17 which is assessed on the taxpayer’s 
income tax return.18  

 
A. Premium Assistance for Those with No Employer 

Provided Insurance 
 

The Federal government provides lower income taxpayers who do not 
receive insurance from employers or other sources and do not qualify for an 
exemption with a premium tax credit to subsidize the purchase of qualified 
health plans purchased through an Exchange.19 An applicable taxpayer 
entitled to a premium tax credit has an annual household income above 100 
percent of the Federal Poverty Level (FPL) and below 400 percent for a 
family of the taxpayer’s size, cannot be claimed as a dependent of another 

                                                   
13 Hackman, et al, supra note 10. 
14 See infra for explanation and additional citations. 
15 I.R.C. § 152 (2015).  
16 I.R.C. § 5000A(a) (2015). An adopted child or foster child must be covered in the full 
month following adoption or acceptance, Treas. Reg. § 1.5000A-1(c)(2)(ii). I.R.C. § 5000A(d) 
(2015) defines an applicable individual as anyone not exempted from insurance coverage 
under the ACA. I.R.C. § 36B(c)(1)(A) (2015).  
17 I.R.C. § 5000A(b)(1) (2015).  
18 I.R.C. § 5000A(b)(2) (2015).  
19 I.R.C. § 36B (2015), Treas. Reg. §§ 1.36B-1(a), -3(a).  
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taxpayer, and files a joint return if married.20 The credit may be used to 
purchase any level of approved insurance covering from sixty to ninety 
percent of health care cost.21 The premium tax credit is based on the lesser of 
the monthly premium for one or more qualified health plans in the individual 
market, which cover taxpayer and taxpayer’s dependents, or the adjusted 
monthly premium for the month for the applicable second lowest cost silver 
plan, divided by 1/12 of the applicable percentage included in the statute that 
is applicable to the taxpayer’s yearly household income and family size.22  

Each applicable taxpayer is liable for securing coverage for taxpayer’s 
dependents or paying a shared responsibility payment penalty.23 The penalty 
is assessed and collected on each taxpayer’s income tax return and is due on 
Internal Revenue Service (IRS) demand.24 The shared responsibility payment 
is collected as an assessable penalty25 and interest accrues.26  
 

B. Exceptions from Classification as an Applicable Individual 
 

An applicable individual27 is an individual other than one who qualifies 
for an exception to the requirement to have health insurance.28 Exceptions 
include an individual; 1) with a religious conscience exemption or a member 
of a health care sharing ministry,29 2) not a citizen or a lawfully present alien 
in the United States,30 3) incarcerated after disposition of charges,31 4) who 
cannot afford insurance because it costs taxpayer more than 8 percent of 
household income to purchase the lowest cost bronze insurance policy after 
the taxpayer receives any applicable premium tax credit,32 5) a taxpayer with 

                                                   
20 I.R.C. § 36B(c)(1) (2015); see Treas. Reg. § 1.36B-2 (b) for exceptions. For the 2015 FPL 
see HealthCare.gov/glossary/federal-poverty-level-FPL/.  
21 Insurance plans are defined at 45 CFR 156.140(b) as bronze, silver, gold, or platinum; see 
also I.R.C. § 36B, (c)(3)(A) (2015); Treas. Reg. §§ 1.36B-1(a),(c).  
22 I.R.C. § 36B(b)(2) (2015); Treas. Reg. §1.36B-3(d)(2).  
23 I.R.C. § 36B(c)(1)(D) (2015); Treas. Reg. § 1.5000A-1(c)(2)(i).  
24 I.R.C. § 5000A(g)(1) (2015).  
25 I.R.C. subchapter B of chapter 68, §§6671-6725 (2015); I.R.C. § 5000A(g)(1) (2015).  
26 I.R.C. §§ 6601, 6602(a) (2015); Treas. Reg. § 1.5000A-5(b)(3). The time for assessing the 
shared responsibility payment is prescribed by I.R.C. § 6501 (2015); Treas. Reg. §§ 1.5000A-
5(a), (b))(1) –(3).  
27 I.R.C. § 5000A(d) (2015).  
28 I.R.C. § 5000A(c) (2015). Treas. Reg. § 1.5000A-3.  
29 I.R.C. § 5000A(d)(2) (2015) Religious exemption.  
30 I.R.C. § 5000A(d)(3) (2015).   
31  I.R.C. § 5000A(d)(4) (2015). While individuals convicted and incarcerated may not enroll 
in a qualified health plan through an Exchange, they may be an applicable taxpayer if a family 
member is eligible to, and does enroll in a qualified health plan, Treas. Reg. § 1.36B-2(b)(4) 
(2015). 
32 I.R.C. § 5000A(e). The percentage is indexed after 2014 to reflect the excess of rate of 
premium growth over the general rate of income growth. Treas. Reg. § 1.5000A-3(e)(2)(ii).  
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family income below the income tax filing threshold,33 6) members of Indian 
tribes,34 7) coverage gaps of less than three months in a year,35 8) individuals 
the Secretary of Health and Human Services (Secretary HHS) finds would 
suffer a hardship.36 In addition, an individual is eligible for a hardship 
exemption (claimed on the federal income tax return) if the individual 
resided in a state that did not expand Medicaid coverage and the individual's 
household income is below 138% of the applicable FPL for the individual’s 
family size.37 Twenty nine states and the District of Columbia offer Medicaid 
to taxpayers with income up to 138 percent of the FPL.38 Taxpayers with 
household income below 100% of the FPL (other than lawfully present 
aliens) are not eligible for premium assistance because they are eligible to 
receive assistance through Medicaid.39 An alien with income below 100%, 
not eligible for Medicaid, is treated as being at 100% of the FPL and eligible 
for a premium tax credit.40 No premium tax credits can be paid to individuals 
not lawfully present in the U.S.41 If an individual allowed a dependency 
deduction is not lawfully present, the aggregate premium on which any 
subsidy is computed is reduced by the portion attributable to the non-present 
individual by adjusting the poverty level on which the subsidy is based.42 The 
poverty level is computed by applying a fraction; the numerator is the 
applicable FPL excluding the non-present individual; the denominator is the 
FPL including the non-present individual.43  

 
C. Advance Estimates of Premium Tax Credits and Advance 

Credit Payment44 
 

The IRS pays premium tax credits in the form of advance credit 
payments to the insurers issuing qualified health plans to cover the subsidized 

                                                   
33 Defined at I.R.C. § 6012(a)(1) (2015); I.R.C. § 5000A(e) (e)(2) (2015). 
34 I.R.C. § 5000A (e)(3) (2015).  
35 I.R.C. § 5000A(e)(4) (2015).  
36 I.R.C. § 5000A(e)(5) (2015).   
37 I.R.C. § 36B (2015), Notice 2014-76, 2014-50 IRB.  
38 Medicaid & CHIP: July 215 Monthly Applications Eligibility Applications and Enrollment 
Report, Department of Health and Human Services, Centers for Medicare and Medicaid 
Services, September, 28, 2015, http://www.medicaid.gov/medicaid-chip-program-
information/program-information/downloads/july-2015-enrollment-report.pdf.  
39 PPACA, P.L. 111-148, §1401(e), supra note 2.  
40 I.R.C. § 36B(c)(1)(B) (2015); Treas. Reg. § 1.36B-2(b)(5). The definition of being lawfully 
present is found at 45 C.F.R. 155.20. See also, I.R.C. § 1.36B-1(g) (2015).  
41 I.R.C. §§ 36B(e)(1), (2), 5000A(c)(2)(B) (2015).  
42 I.R.C. §§ 36B(e)(1)(A), (B) (2015).  
43 Treas. Reg. §1.36B-3(l) (2015).  
44 Advance credit payment means an advance payment of the premium tax credit to the 
insurance company providing coverage. Treas. Reg. § 1.36B-1.   
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portion of the monthly premium.45 Initial eligibility for advance credit 
payment for coverage during the next calendar year is based on reported 
annual income on the latest tax return filed before the open enrollment period 
for coverage.46 An insurer must reduce the premium charged to the taxpayer 
by the advance credit payment, notify the Exchange and the Secretary HHS 
of the reduction, and include in the bill the amount by which the premium 
has been reduced.47 If the insured does not pay the remaining premium, the 
insurance company must notify the Secretary HHS and allow a three-month 
grace period before discontinuing coverage.48 The state may, if it chooses, 
also make payments to or on behalf of an individual for coverage under a 
qualified health plan offered through an Exchange.49  

Advance determination of income and eligibility requirements for the 
premium tax credit and advance credit payment is derived from tax payer’s 
household income (shown on tax returns) for the most recent year for which 
information is available. 50 The Secretary HHS must notify the Exchange and 
the IRS of the determinations, name and employer identification number 
(EIN) of each employer with employees whose coverage was found to be 
unaffordable.51 The finding makes such employees eligible for premium tax 
credits and advance credit payment on the individual Exchange based on the 
employer’s failure to provide qualifying affordable coverage.52  

 
D. The Applicable Percentage 

 
The premium tax credit for a coverage month is the lesser of the 

monthly premium for a qualified health plan in which taxpayer or a family 
member enrolls; or the excess of the adjusted monthly premium for the 
applicable second lowest cost silver benchmark plan in taxpayer’s area over 
1/12 of the product of a taxpayer's household income and the applicable 
percentage for the taxable year.53 The applicable percentage is shown in 
Table 1 below. It is the percentage specified in the ACA, which increases as 
income increases. Taxpayers are to interpolate between the initial and final 

                                                   
45 Treas. Reg. §1.36B-1(j); ACA, PL 111-148, § 1412.  
46 I.R.S. Form 8962; Treas. Reg. § 1.36B-2.  
47 I.R.C. § 1.36-3(c)(1)(ii) (2015).  
48 PPACA, PL 111-148, § 1412(c)(2)(B), supra note 2. 
49 PPACA, PL 111-148, § 1412(e), supra note 2.  
50 Treas. Reg. § 54.4980H-1(a)(19); 42 U.S.C. 9902(2); Treas. Reg. §§ 1.36B-1(d)(3)(B), (h), 
1.36B-2.  
51 As determined under I.R.C. § 36B(c)(2)(C) (2015).  
52 PPACA, PL 111-148, § 1412, supra note 2.  
53 Treas. Reg. § 1.36B-3(d)(1)(2).  
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percentage shown on each line to secure the percentage they are to use to 
compute their premium tax credit.54  

 
Table 1. Applicable Percentage 

Household Income 
Relative to Federal 

Poverty Level 
Initial Premium 

Income Tiers 
Final Premium 

Percentage 
Up to 133% 2.0% 2.00% 

133% up to 150% 3.0% 4.00% 
150% up to 200% 4.0% 6.30% 
200% up to 250% 6.3% 8.05% 
250% up to 300% 8.05% 9.50% 
300% up to 400% 9.5% 9.50%55 

 
For example, A’s household income is 275 percent of the FPL for A’s 

family size for that taxable year, halfway between 250 percent and 300 
percent in Table 1. Rounded to the nearest one-hundredth of one percent, A’s 
applicable percentage is 8.78, halfway between the initial percentage of 8.05 
and the final percentage of 9.5.56  

Once the taxpayer’s health insurance cost is determined, one can 
determine whether the lowest cost available insurance is affordable. For 
example, G is an unmarried individual with no dependents ineligible to enroll 
in other than insurance coverage in the individual market in 2016. The annual 
premium for the lowest cost bronze insurance plan in G’s rating area is 
$5,000. The adjusted annual premium for the second lowest cost silver plan57 
is $5,500. In 2016 G’s household income is $40,000, which is 358 percent of 
the FPL for the tax year. Table 1 shows an applicable percentage of 9.5. G’s 
maximum credit allowable is G’s premium for the applicable benchmark 
plan of $5,500 less G’s household income multiplied by G’s applicable 
percentage, or $1,700 premium tax credit. The cost of the plan G enrolls in, 
$5,000 less $1,700 premium tax credit, is G’s required contribution of 
$3,300. Since G’s required contribution ($3,300) would exceed 8 percent of 
G’s household income of $40,000, G’s plan is unaffordable.58  

The following example describes the situation where some family 
members are eligible for government coverage determination of insurance 

                                                   
54 I.R.C. § 36B(3)(b)(A) (2015).  
55 I.R.C. § 36B(b)(3)(A) (2015).   
56 I.R.C. § 1.36B-3(g)(3), Ex. 1. (2015). 
57 G’s applicable benchmark plan, I.R.C. § 1.36B-3(f ) (2015).  
58 Treas. Reg. § 1.5000A-3(e)(4)(iii), Ex. 1.  
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affordability. In 2016 Taxpayers U and V are married, file a joint return, 
must secure insurance in the individual market, and have two children, W 
and X who are eligible for coverage under CHIP. The annual premium for a 
minimum bronze plan for U, V, W, and X’s applicable plan is $20,000. W 
and X do not enroll in CHIP coverage even though they are eligible; thus, the 
credit is computed based on the benchmark second lowest cost silver plan 
that would cover only U and V is $12,500.59 U and V’s household income is 
$50,000, which is 217 percent of the FPL for a family size of 4 for the 
taxable year. From Table 1, with household income at 217 percent of the 
FPL, the applicable percentage is 6.89. No months in 2016 are coverage 
months for W and X because they are eligible for CHIP coverage. The 
maximum credit allowable is the excess of the premium for the applicable 
benchmark plan for U and V of $12,500 less the product of the household 
income of $50,000 and the applicable percentage of .0689 or $3,445, which 
equals $9,055. U and V’s required contribution is $20,000 less $9,055 or 
$10,945. The family lacks affordable coverage for 2016 because their 
required contribution of $10,945 exceeds 8 percent of their $50,000 
household income or $4,000.60 The children, who do not have insurance 
coverage, are subject to a shared responsibility payment.61  

 
E. Advance Credit Payment Reconciliation with Premium 

Tax Credit 
 

An advance credit payment is reconciled with the allowable premium 
tax credit determined for the coverage year on taxpayer’s Federal income tax 
return for that year.62 If the advance credit payment is less than the actual 
premium tax credit, the difference is a credit on income tax. If the advance 
credit payment exceeds the allowed premium tax credit, the taxpayer owes 
the excess as an additional income tax liability.63  

Advance credit payment and taxpayer contribution are computed using 
household income from the most recent filed tax return and family size as of 
the time of filing.64 For example, taxpayer A is single and has no dependents. 
The Exchange projects A’s 2014 household income to be $27,925 (250 
percent of the FPL, applicable percentage 8.05) based on the taxpayer’s prior 

                                                   
59 This is the applicable benchmark plan within the meaning of Treas. Reg. § 1.36B-3(f).  
60 Treas. Reg. § 1.5000A-3(e)(4)(iii), Ex. 3.  
61 I.R.C. §§ 5000A(c)(1), (2) (2015); Treas. Reg. § 1.5000A-4(b)(1).   
62 Treas. Reg. §§ 1.36B-4(a)(1)(ii); Staff of the Joint Committee on Taxation, 
Technical Explanation of the Revenue Provisions of the “Reconciliation Act of 2010”, as 
Amended, in Combination With the Joint Committee on Taxation Report—JCX-18-10 on the 
HCERA, PL 111-152, 3/30/2010), p. 17. (JCX-18-10, 3/21/10).  
63 Treas. Reg. §§ 1.36B-4(a)(1) (2015).  
64 Treas. Reg. § 1.36B-2(c)(3)(v)(C).  
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filed tax return. The advance credit payment starts with A’s benchmark 
second lowest cost silver plan premium of $5,200 less projected household 
income of $27,925 multiplied by .0805 from Table 1 to produce an a $2,952 
advance credit payment. The taxpayer contribution amount is the difference 
between the premium for the insurance actually purchased and the advance 
credit payment or $2,248.65 Both advance credit payment and premium tax 
credit are excluded from the taxpayer’s determination of income because the 
subsidy is treated as made to the qualified health plan, not to the taxpayer.66 
Each Exchange must report to the taxpayer and to the Secretary HHS 
taxpayer’s participation in any health plan offered by Exchange.67  

The government’s advance credit payment from the prior year is 
reconciled with premium tax credits on an individual’s income tax return for 
that year as an additional credit against income tax or an additional income 
tax, subject to limits to the amount of the advance credit payment that must 
be paid back.68 If household income is less than 200 percent of the FPL the 
additional income tax is limited to $600, if household income is 200 percent 
but less than 300 percent of household income the additional tax is limited to 
$1,500, if income is 300 percent but less than 400 percent the additional tax 
is limited to $2,500, and if income is above 400 percent the taxpayer must 
pay the full amount of any additional tax liability.69 The amounts are subject 
to cost-of living adjustments after 2014.70  

Continuing with the example, at the end of the year A’s household 
income is $33,622, which is 301 percent of the FPL for a family of one 
(applicable percentage 9.5) and A’s advance credit payment for 2014 should 
have been $2,006 (benchmark plan premium of $5,200 less contribution 
amount of $3,194 (household income of $33,622 x .095)). Since the 
advanced premium assistance for 2014 was $2,952 and A’s actual 2014 
credit should have been $2,006, A has received excess advance payments of 
$946. Because A’s household income is between 300 percent and 400 
percent of the FPL, A’s tax liability increased by the full amount. Had A’s 
excess advance payments exceeded $1,250, A’s additional tax liability could 
have been limited to that amount by statute.71  
 

  

                                                   
65 Treas. Reg. § 1.36B-4(a)(4), Ex. 1.  
66 PPACA, PL 111-148, § 1415, supra note 2.  
67 I.R.C. §§ 36B(f)(3) (2015); Treas. Reg. § 1.36B-5.  
68 Treas. Reg. § 1.36B-4(a)(1).  
69 I.R.C. § 36B(f)(2)(B) (2015); Treas. Reg. § 1.36B-4(a)(3)(ii).  
70 I.R.C. §§ 36B(f)(2)(B)(i), (ii) (2015).  
71 Treas. Reg. § 1.36B-4(a)(4), Ex. 1. 
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F. Plans that Don’t Qualify as Eligible Plans 
 

The following plans do not qualify as eligible plans; 1) accidental death 
and dismemberment coverage, 2) disability insurance, 3) general liability 
insurance, 4) automobile liability insurance, 5) workers’ compensation,72 6) 
limited-scope dental or vision benefits, 7) long-term care benefits, and 8) 
benefits provided under certain health flexible spending arrangements.73 
Similarly, a policy covering only a specified disease or illness or fixed 
indemnity insurance, if offered separate from any group or individual health 
plan maintained by the same plan sponsor, do not qualify.74 While both 
Medicare and TRICARE insurance qualifies as insurance,75 neither Medicare 
supplemental policies, nor TRICARE supplemental policies qualify as 
insurance separate from the primary health coverage.76  
 

G. Treatment of Individuals Residing Outside the U.S. 
 

If a U.S. citizen or resident alien is a resident of any U.S. possession, the 
individual is treated as having minimum essential coverage for any month 
that occurs during any period a U.S. citizen meets a bona fide foreign 
residence test.77 Similarly, if the individual is a resident of a foreign country, 
the individual is treated as having met the minimum essential coverage 
during the foreign residency period.78  

 
H. The Penalty Imposed on Taxpayers for Not Purchasing or 

Otherwise Being Covered by Health Insurance 
 

A shared responsibility payment penalty is imposed on each taxpayer 
and all dependents of the taxpayer who fail to maintain minimum essential 
coverage.79 The shared responsibility payment, made on the taxpayer’s 
income tax return, is the lesser of the sum of the monthly penalty amounts, or 
the sum of the monthly national average bronze plan premiums for the shared 
responsibility family.80 The national average bronze plan premium means the 

                                                   
72 42 U.S.C. § 300gg-91(c)(1).  
73 42 U.S.C. § 300gg-91(c)(2).  
74 42 U.S.C. § 300gg-91(c)(3).  
75 I.R.C. § 5000A(f) (2015); Treas. Reg. §1.5000A-2(b)-(f). 
76 I.R.C. § 5000A(f)(3) (2015); Treas. Reg. § 1.5000A-2(g); 42 USC 300gg-91(c)(4).  
77 I.R.C. §§ 911(d)(1)(A), (B) (2015).  
78 Treas. Reg. § 5000A(f)(4). See I.R.C. § 911(d)(1)(B) (2015), for a determination of foreign 
residency.  
79 I.R.C. §§ 5000A(a), (b)(1), (3) (2015).  
80 I.R.C. §§ 5000A(a),(b)(1),(2) (2015); Treas. Reg. §§ 1.5000A-1(c), 4(a).  
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national average premium for qualified health plans that have a bronze level 
of coverage for a family of the size obligated to pay the shared responsibility 
payment.81 The monthly penalty amount is equal to the greater of the flat 
dollar amount or the percentage of income amount.82  

The flat dollar amount is the lesser of the sum of the applicable dollar 
amounts for the taxpayer and all uninsured dependents, defined in the statute 
as $95 for 2014, $325 for 2015, $695 for 2016 (adjusted for inflation 
thereafter) for each individual (one half of the statutory amount for those 
under 18) or 300 percent of the otherwise applicable flat dollar amount 
without reducing the amount for those under 18.83 The percentage of income 
amount is an amount defined in the statute as 1.0 percent for 2014, 2.0 
percent for 2015, and 2.5 percent for 2016 (adjusted for inflation thereafter) 
of the excess of the taxpayer’s household income for the taxable year over 
the amount of gross income specified in I.R.C. § 6012(a)(1) (defining the 
gross income tax filing threshold above which one must file an income tax 
return) for the taxable year.84  

A taxpayer’s family size is the number of persons for whom the 
taxpayer is allowed a deduction under I.R.C. § 151 (personal exemptions).85 
Modified adjusted gross income is adjusted gross income increased by 
amounts excluded from gross income under I.R.C. § 911 (citizens and 
residents living abroad) and received or accrued income which is exempt 
from tax.86 Household income is modified adjusted gross income of taxpayer 
and other individuals taken into account in determining family size.87  

No penalty for lack of minimum essential coverage is imposed on those 
subject to one or more of the following exemptions; 1) an individual whose 
required annual contribution for insurance premiums (not counting subsidies) 
would exceed 8 percent of the individual’s household income, 2) taxpayers 
with income less than the amount of gross income specified in I.R.C. § 
6012(a)(1) (threshold income above which taxpayer must begin paying 
income tax), 3) an individual who is a member of an Indian tribe (as defined 
in I.R.C. § 45A(c)(6)), 4) any month the last day of which occurred within a 
single period when the applicable individual was not covered for a 
continuous period of less than 3 months, and 5) any applicable individual the 
Secretary HHS certifies has a hardship obtaining qualified health plan 
coverage.88  

                                                   
81 Treas. Reg. § 1.5000A-4(c); Rev. Proc. 205-15, Sec. 4, 2015-5 IRB.  
82 I.R.C. §§ 5000A(c)(2); Treas. Reg. § 1.5000A-4(b).  
83 I.R.C. § 5000A(c)(2), (3) (2015).  
84 I.R.C. § 5000A(c)(2)(B) (2015).  
85 I.R.C. § 5000A(c)(4)(A) (2015).  
86 I.R.C. § 5000A(c)(4)(C) (2015).  
87 I.R.C. § 5000A(c)(4)(B) (2015).  
88 I.R.C. § 5000A(e) (2015).  
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Minimum essential coverage is insurance provided under; 1) 
government plans including Medicare, Medicaid, CHIP, military or 
TRICARE, approved Veterans Affairs coverage, coverage for Peace Corps 
volunteers, 2) eligible employer sponsored plans, 3) plans offered in the 
individual market, 4) grandfathered health plans, and 4) other plans 
recognized by the Secretary HHS.89 The term eligible employer-sponsored 
plan means a group health plan or group health insurance coverage offered 
by an employer to an employee, which is a government plan or any other 
coverage offered in the small or large group market in a state.90  

Examples clarify application of the rules. G, an unmarried taxpayer with 
no dependents does not maintain minimum essential coverage in 2016. G has 
household income of $120,000 and an applicable filing threshold of $12,000. 
His annual national average bronze plan premium would be $5,000. For each 
month G’s applicable dollar amount is $695 and his flat dollar amount is the 
lesser of $695 or $2,085 ($695 x 3)). G’s excess income amount is $2,700 
(($120,000 - $12,000) x 0.025). Therefore, the monthly penalty amount is 
$225 (the greater of $58 ($695/12) or $225 ($2,700/12)). The sum of the 
monthly penalty amounts is $2,700 ($225 x 12). The sum of the monthly 
national average bronze plan premiums is $5,000 ($5,000/12 x 12). 
Therefore, the shared responsibility payment imposed on G for 2016 is 
$2,700 (the lesser of $2,700 or $5,000).91 Continuing with the same example, 
if G had minimum essential coverage for January through June, the sum of 
the monthly penalty amounts would be $1,350 ($225 x 6). The sum of the 
monthly national average bronze plan premiums would be $2,500 ($5,000/12 
x 6). Therefore, the shared responsibility payment imposed on G for 2016 is 
$1,350 (the lesser of $1,350 or $2,500).92  

For a couple with children their shared responsibility payment is 
computed as follows: H and J are married, file a joint return, have three 
children; K, age 21, L, age 15, and M, age 10. No member of the family has 
minimum essential coverage for any month in 2016 so they must make a 
shared responsibility payment. H and J’s household income is $250,000 and 
their applicable filing threshold is $24,000. The annual national average 
bronze plan premium for a family of 5 (3 adults, 2 children) is $15,000. For 
each month in 2016 the applicable dollar amount is $2,780 (($695 x 3 
adults) + (($695/2) x 2 children)). The flat dollar amount is $2,085 (the lesser 
of $2,780 and $2,085 ($695 x 3)). The excess income amount is $5,650 
(($250,000-$24,000) x 0.025). The monthly penalty amount is $470.83 (the 
greater of $173.75 ($2,085/ 12) or $470.83 ($5,650/12)). The sum of the 

                                                   
89 I.R.C. § 5000A(f)(1) (2015).  
90 I.R.C. § 5000A(f)(2) (2015).  
91 Treas. Reg. § 1.5000A-4(d), Ex. 1.  
92 Treas. Reg. § 1.5000A-4(d), Ex. 2.  
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monthly penalty amounts is $5,650 ($470.83 x 12). The sum of the monthly 
national average bronze plan premiums is $15,000 ($15,000/12 x 12). 
Therefore, the shared responsibility payment imposed on H and J for 2016 is 
$5,650 (the lesser of $5,650 or $15,000. 93  

If, in the same example, J has minimum essential coverage for January 
through June, the annual national average bronze plan premium for a family 
of 4 (2 adults, 2 children) is $10,000, for January through June 2016, the 
applicable dollar amount is $2,085 (($695 x 2 adults) + (($695/2) x 2 
children)); the flat dollar amount is $2,085 (the lesser of $2,085 or $2,085 
($695 x 3)). For July through December 2016, the applicable dollar amount 
is $2,780 (($695 x 3 adults) + (($695/2) x 2 children)); the flat dollar amount 
is $2,085 (the lesser of $2,780 or $2,085 ($695 x 3)). The excess income 
amount is $5,650 (($250,000-$24,000) x 0.025). Therefore, for January 
through June the monthly penalty amount is $470.83 (the greater of $173.75 
($2,085/12) or $470.83 ($5,650/12)). For July through December the 
monthly penalty amount is $470.83 (the greater of $173.75 ($2,085/12) or 
$470.83 ($5,650/12)). The sum of the monthly penalty amounts is $5,650 
($470.83 x 12). The sum of the cost of monthly national average bronze plan 
premiums is $12,500 ((($10,000/12) x 6) + (($15,000/12) x 6))). Therefore, 
the shared responsibility payment imposed on H and J for 2016 is $5,650 
(the lesser of $5,650 or $12,500).94  

If a child turns eighteen during the calendar year, the calculation of the 
penalty under Treas. Reg. §§ 1.5000A- (b)(2)(ii) and (b)(2)(iii) changes from 
($695/2) x 1/12 for months before the child becomes 18 to ($695)/12 x 1 
child after the child becomes 18.95  

A taxpayer’s liability for the shared responsibility payment must be 
reported on the taxpayer’s Federal income tax return for the year.96 The 
statute of limitations is the same as that prescribed by I.R.C. § 6501 for 
the taxable year to which the Federal income tax return on which the 
shared responsibility payment is to be reported relates. The shared 
responsibility payment is payable upon notice and demand by the 
Secretary of Treasury, and is assessed and collected in the same manner 
as an assessable penalty under I.R.C. Subchapter B of chapter 68.97 
However, the shared responsibility payment is not subject to deficiency 
procedures of I.R.C. Subchapter B of chapter 63. Interest on this payment 
accrues in accordance with the rules in I.R.C. § 6601.98 The shared 

                                                   
93 Treas. Reg. § 1.5000A-4(d), Ex. 3.  
94 Treas. Reg. § 1.5000A-4(d), Ex. 4.  
95 Treas. Reg. § 1.5000A-4(d), Ex. 5.  
96 Treas. Reg. § 1.5000A-5(a).  
97 Id.  
98 Id.  
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responsibility payment is not subject to criminal prosecution or penalty 
for failure to pay, and the I.R.S. may not file a notice of lean on 
taxpayer’s property for failure to pay.99 It may, however, offset any 
liability for the shared responsibility payment against any overpayment 
due the taxpayer in accordance with I.R.C. § 6402(a) and its 
corresponding regulations.100  
 

III. TWO YEAR HEALTH INSURANCE SUBSIDIES FOR EMPLOYERS 

WITH FEWER THAN 25 EMPLOYEES WHO PROVIDE EMPLOYEE 

HEALTH INSURANCE 
 

Employers with fewer than 25 employees who meet eligibility 
requirements (eligible small employers) are eligible for a two-year subsidy 
for employer contributions to employee health insurance if they meet the 
very restrictive requirements discussed below.101 Unfortunately, both the 
salary limitations and employee count restrictions are likely to make 
purchase of subsidized insurance through Exchanges more attractive to both 
employees and employers than is participation in the eligible small employer 
two year subsidized insurance program.102  
 

A. The Mechanics of the Subsidy 
 

Eligible small employers may voluntarily provide government 
subsidized health insurance coverage to their employees for two years.103 An 
eligible small employer; (1) must have fewer than 25 full-time equivalent 
employees (FTEs) for the taxable year; (2) average annual wages must be 
less than $50,000 per FTE; and (3) the employer must maintain a qualifying 
arrangement under which the employer pays a uniform percentage of not less 
than 50 percent of the premiums for each employee receiving health 
insurance from the firm.104 Employees need not be engaged in a trade or 
business;105 however, the insurer providing coverage must be licensed in one 
of the 50 states or the District of Columbia and the business must have 
income connected with a trade or business in the United States.106 Both 

                                                   
99 Treas. Reg. §§ 1.5000A-5(b)(1), (2).  
100 Treas. Reg. § 1.5000A-5(b)(3).  
101 I.R.C. § 45R(a)-(i) (2015).  
102 See infra. for discussion and citations.   
103 I.R.C. § 45R; I.R.C. § 501(c) (2015). Both employers subject to tax and employers exempt 
from tax ( I.R.C. § 501(a) (2015)) are eligible, Notice 2010-82, 2010-51 IRB 857, § I(A). 
104 Notice 2010-82, 2010-51 IRB 857, § I.  
105 Notice 2010-82, 2010-51 IRB 857, § I(B).  
106 I.R.C. § 45(f) (2015); Notice 2010-82, 2010-51 IRB 857, § I(C).  
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qualifying taxable and tax exempt small employers may qualify for the 
subsidy.107 Multiple firms are treated as a single entity if they are parts of a 
controlled group of entities.108 Entities include corporations, unincorporated 
businesses, affiliated service groups including their management 
organizations, and other organizational arrangements under common 
control.109 Only the portion of premiums paid by the employer is taken into 
account in calculating the credit.110 A non-elective contribution111 is other 
than an employer contribution under a salary reduction arrangement.112 
Contributions under a cafeteria plan may not be treated as employer 
contributions except under conditions described in Subsection B infra.113  

The employer may deduct the portion of insurance expenses not 
reimbursed by the credit as an ordinary business expense.114 The employer 
claims the credit by attaching Form 8941, Credit for Small Employer Health 
Insurance Premiums to the firm’s tax return or, for a tax exempt entity to the 
employer’s form 990T.115 The credit is neither payable in advance nor 
refundable to a profit making entity; however it is refundable to a tax exempt 
institution.116 The credit can be used to offset the employer’s alternative 
minimum tax liability for the year.117  

The 50 percent of employer paid premiums tax credit is reduced if the 
employer’s full time equivalent employees exceed 10 or average annual FTE 
wages exceed $25,000 adjusted for inflation.118 The regulations explain:  
 

If the number of FTEs exceeds 10, the reduction is determined by 
multiplying the otherwise applicable credit amount by a fraction, 
the numerator of which is the number of FTEs in excess of 10 and 
the denominator of which is 15. If average annual FTE wages 
exceed $25,000, the reduction is determined by multiplying the 
otherwise applicable credit amount by a fraction, the numerator of 
which is the amount by which average annual FTE wages exceed 
$25,000 and the denominator of which is $25,000. In both cases, 

                                                   
107 § I.R.C. § 45R(d)(1)-(4) (2015); Notice 2010-44, Sec. II.G, 2010-22 IRB 717; Notice 2010-
82, 2010-51 IRB 857.   
108 Pursuant to I.R.C. § 1563(a) (2015).   
109 I.R.C. §§ 414 (b), (c), (m), (o) (2015).  
110 Notice 2010-44 Sec. II.F. 2010-22 IRB 717.  
111 As used in I.R.C. §§ 45R(b)(1), (2), (d), (g)(2)(B) (2015).  
112 I.R.C. § 45R(e)(3) (2015).  
113 Notice 2010-44 Sec. II.F. 2010-22 IRB 717; but see note 145 and the accompanying text.  
114 I.R.C. §§ 162(a), 212, 404 (2015).  
115 Treas. Reg. § 1.45R-5(a).  
116 Joint Comm. Staff, Gen. Expln. of Tax Legislation Enacted in the 111th Congress (JCS-2-
11), 3/16/2011, at 276.  
117 Treas. Reg. § 1.45R-5(b).  
118 I.R.C. § 45R (c) (2015).  
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the result of the calculation is subtracted from the otherwise 
applicable credit to determine the credit to which the employer is 
entitled. For an employer with both more than 10 FTEs and average 
annual FTE wages exceeding $25,000, the total reduction is the 
sum of the two reductions.119  

 
Thus, while the subsidy cannot rise above 50 percent of the employer’s 

share of premiums it can quickly fall substantially below.   
All employees who perform services for the employer are taken into 

account to determine the FTEs, average wages. Sole proprietors, partners, 
and owners of more than five percent as well as their family members, 
spouses, and in-laws,120 are excluded, as are seasonal workers working fewer 
than 21 days a year.121 For S corporations, the threshold for exclusion of 
owners is 2 percent.122 Leased employees123 are counted in computing FTEs 
and average annual wages; however health insurance payments by the lessor 
are not taken into account in computing the subsidy.124 Employees include 
those who terminate employment during the year for which the credit is 
being claimed, employees covered under a collective bargaining agreement, 
and employees who do not enroll in a qualified health plan offered by the 
employer.125 All wages,126 including overtime pay, are taken into account in 
computing average annual wages.127 Employers may calculate employee 
hours of service (1) counting actual hours worked, (2) using a days-worked 
equivalency, or (3) using a weeks-worked equivalency and may use different 
methods for different classifications of employees.128 The number of FTEs is 
determined by dividing the total number of hours of service for which wages 
were paid by the employer to employees during the taxable year by 2,080.129  

                                                   
119 Treas. Reg. § 1.45R-3(c)(1).  
120 I.R.C. § 152(d)(2)(H) (2015); Treas. Reg. §§ 1.45R-1(a)(5)(iii), (8); Notice 2010-82, Sec. 
III. A, 2010-51 IRB 857; Notice 2010-44, Sec. II.B, 2010-22 IRB 717.  
121 I.R.C. § 45R(e)(1)(A)(iv) (2015); Treas. Reg. § 1.45R-1(a)(8); Notice 2010-44, 2010-22 
IRB 717 § II(B). Self-employed persons are not employees and the common law test of self-
employed is used to determine whether persons such as a minister are self-employed or 
employees. Notice 2010-82, 2010-51 IRB 857, § III(B).  
122 Notice 2010-44, 2010-22 IRB 717 § II(B); Notice 2010-82, 2010-51 IRB 857, § III(A).  
123 Defined in I.R.C. § 414(n) (2015).  
124 I.R.C. § 45R(e)(1)(B) (2015); Notice 2010-82, 2010-51 IRB 857, § III(B).  
125 Treas. Reg. § 1.45R-2(c). Seasonal workers who provide services to the employer fewer 
than 120 days during the taxable year are not counted as employees, Treas. Reg. § 1.45R-
1(a)(5)(iv).  
126 Defined pursuant to I.R.C. § 3121(a) (2015).  
127 I.R.C. § 45R(d) (2015); Notice 2010-82, 2010-51 IRB 857, § III(C).  
128 Notice 2010-82, 2010-51 IRB 857, § III(C); Notice 2010-44, 2010-22 IRB 717(C).   
129 See I.R.C. § 1.45R-2(d), (e) (2015) for methods of calculating hours of service and the 
number of an employer’s FTEs, Treas. Reg. § 1.45R-1(a)(9).  



Spring 2016 Hymson & Ornelas/95 
 

 

Health Savings Accounts and self-insured plans are not counted as 
insurance on which the subsidy is paid; they are not the qualifying 
arrangements required by the statute.130 Self-insured health insurance 
provided through a multiemployer plan does not qualify as coverage under 
I.R.C. § 45R.131 However, multiemployer health and welfare plans that 
provide other health insurance coverage for employees are included.132 The 
subsidy, in such situations, is based on the percentage of the cost of coverage 
paid by qualifying employers.133 Church welfare benefit plans are subject to 
state insurance commission enforcement as if they were an insurance 
company licensed by the state.134 Thus, insurance provided by such plans, if 
it satisfies the I.R.C. § 45R requirements for insurance, qualifies for 
subsidy.135  

To qualify, an eligible small employer, the employer must pay a uniform 
percentage of the premium for each employee enrolled in insurance coverage 
and the percentage must be at least 50 percent of the cost of the coverage.136 
For example, if the employer offers one health insurance plan, with annual 
premiums of $5,000 for self-only coverage and $10,000 for family coverage, 
employees can elect either, and the employer pays 50% of the premium in 
each instance, the plan meets the uniformity requirement.137 An employer 
operating in multiple states applies the average premium in the state in which 
each employee works separately.138  
 

B. Simple Cafeteria Plans Can Qualify for Subsidy  
 

If an eligible employer makes available a cafeteria plan139 to employees 
funded with dollars not taxable to the employee and the employee may not 
choose to receive the amount as a taxable benefit the employer is eligible for 
the subsidy.140 The employer is treated as making that contribution to meet 
affordable care employer requirements so long as the employee may use the 
amount to pay for minimum essential coverage, and may only use the amount 

                                                   
130 Notice 2010-82, 2010-51 IRB 857, § III(D).  
131 I.R.C. § 45R (2015); Notice 2010-82, 2010-51 IRB 857, § III(E).  
132 Notice 2010-82, 2010-51 IRB 857, § III(E).  
133 Id.  
134 The Church Plan Parity and Entanglement Prevention Act of 1999 (CPPEPA), Pub. L. No. 
106-244, § 2(d).  
135 Notice 2010-82, 2010-51 IRB 857, § III(F).  
136 Notice 2010-82, 2010-51 IRB 857, § III(G).  
137 I.R.C. § 45R(d)(4) (2015); Notice 2010-82, 2010-51 IRB 857, § III(G)(4), Ex. 1.  
138 I.R.C. § 45R(b)(2) (2015), Notice 2010-82, 2010-51 IRB 857, § IV(A).  
139 I.R.C. § 125(j) (2015).  
140 Treas. Reg. § 1.5000A-3(e)(3)(ii)(E).  
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for medical care.141 An employer must provide qualified benefits under the 
plan on behalf of each qualified employee of either a uniform percentage of 
at least 2 percent of the employee’s compensation for the plan year, or the 
lesser of either 6 percent of employees compensation or twice the amount of 
the salary reduction contributions of each qualified employee.142 The rate of 
contributions with respect to salary reduction contribution of a highly 
compensated or key employee at any rate of contribution cannot be greater 
than that with respect to any non-highly compensated or key employee.143 A 
salary reduction contribution is any amount which is contributed to the plan 
at the election of the employee and which is not includible in gross 
income.144  
 

C. Small Employer Subsidy Plan is Likely to Be Less Attractive to 
Employees than Securing Health Insurance at an Exchange or 

through Medicaid 
 

There are several problems with the small employer subsidy plan. First, 
the limit on the annual wage of employees means that the subsidy each 
employee would receive at an Exchange is likely to be greater than the 
subsidy provided by the employer if the employee’s portion of the cost were 
a substitute for a higher wage and no subsidy.145 The 2014 FPL for an 
individual is $11,770 and the poverty level for a family of four is $24,250.146 
With an income cap of $50,000 for a subsidy, and a subsidy that declines 
after income reaches $25,000 the dollar value of the subsidy will, in many 
cases, be substantially less than the value of the subsidy received for 
purchasing insurance on an Exchange. Second, its terms are very 
restrictive.147 The subsidy declines if the employer employs more than 10 
employees, and, more importantly, it applies for only two years, after which 
the employer must either terminate the plan or bear the whole cost without 
subsidy.148  

                                                   
141 Treas. Reg. § 1.5000A-3(e)(3)(ii)(E).  
142 I.R.C. §§ 125(j)(1),(3)(A) (2015).  
143 I.R.C. § 125(j)(3)(B) (2015).  
144 I.R.C. §125(j)(3)(D)(i) (2015). Qualified employee means any employee who is not a 
highly compensated or key employee and who is eligible to participate in the plan, I.R.C. 
§125(j)(3)(D)(ii) (2015); highly compensated employee is defined in I.R.C. § 414(q), I.R.C. 
§125(j)(3)(D)(ii); (iii) (2015); key employee is defined in I.R.C. §§ 416(i) (2015), 
125(j)(3)(D)(iv) (2015).  
145 I.R.C. § 45R(d)(3)(B) (2015).  
146 U.S. Department of Health and Human Services, 2014 Poverty Guidelines, Federal 
Register Notice, January 22, 2015.  
147 I.R.C. §§ 45R(c), (d) (2015).  
148 I.R.C. § 45R (e)(2) (2015).  
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For example, in 2015, a family of 4 earning $32,499 is at 138% of the 
poverty level and is entitled to receive Medicaid in states that have expanded 
it in accordance with the ACA’s opportunity to do so.149 In contrast, the 
employer subsidy starts declining at wages of $25,000 per year, and is 
completely phased out at $50,000. A family of four acquiring insurance in 
the individual market continues to be subsidized until family income reaches 
$94,200.150 Even with smaller families and lower income caps, the employer 
subsidy is likely in many instances to be far lower than the subsidy provided 
in the individual market Exchange. Even if the employees’ wages do not rise 
by the full extent of the employers savings from not purchasing insurance, if 
wages rise by part of the savings the workers are likely to be better off in the 
individual market. From the employer’s point of view, when the two year 
subsidy period ends the employer is likely to have difficulties cancelling 
employer provided insurance. Finally, the subsidy that otherwise would be 
paid to tax exempt business entities was reduced as a result of federal budget 
sequestration.151  

 
IV. ACA EMPLOYER COVERAGE REQUIREMENTS AND TAX 

PENALTIES 
 

A. The Employer Mandate 
 

The ACA requires that all applicable large employers provide health 
insurance to employees and, beginning in 2016 for calendar year 2015, report 
applicable employer-sponsored health coverage to the government.152 
Applicable employer-sponsored health coverage means coverage under any 
group health plan an employer provides to the employee that is excludable 
from the employee’s gross income.153 It does not include coverage for long-
term care, coverage substantially all for treatment of the mouth, or for 

                                                   
149 NEW YORK TIMES, March 16, 2015, A 16; ACA, PL 111-148. 
150 IRS FAQs, Questions and Answers on the Premium Tax Credit, Facts about the Premium 
Tax Credit, 09/18/2014, Q&A 6.  
151 IRS FAQs, Affordable Care Act Tax Provisions, 10/07/2014, Effect of Sequestration on 
Small Business Health Care Tax Credit - Tax-Exempt Employers Only, advises that due to 
sequestration, refund payments issued to small tax-exempt employers claiming the refundable 
portion of the Small Business Health Care Tax Credit under I.R.C. § 45R (2015) will be 
reduced by 7.3 percent.  
152 Notice 2013-45 § I, 2013-31 IRB 116, 07/10/2013, Reporting of health insurance 
coverage—transitional relief, addressed mandatory reporting requirement under the ACA, 
I.R.C. §§ 6055, 6056, and 4980H (2015).  
153 As defined in I.R.C. § 106 (2015); I.R.C. § 4980 I(d)(1)(A) (2015).  
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treatment of the eye, and does not include any other coverage not excludible 
from gross income and not deductible.154  

 
B. Compliance Rules for Large Employers 

 
The applicable employer-sponsored health coverage requirements 

(employer mandate) apply to all applicable large employers (ALE) with at 
least 50 full time and full-time equivalent employees (FTEs) employed 
during the previous calendar year.155 The ACA requires ALEs to pay an 
assessable payment (a non-deductible excise tax)156 to the IRS if any full-
time employee is certified to the ALE as having received government 
provided health care assistance through an Exchange when the employer 1) 
does not offer health care coverage for all its full-time employees, 2) offers 
coverage requiring an employee co-payment that is not affordable, or 3) 
offers coverage that does not provide minimum value.157 Full time employees 
offered affordable qualifying minimum essential coverage under an employer 
plan are ineligible for health insurance subsidies at an Exchange.158 An 
employer who offers qualifying health insurance to all full time employees is 
not subject to an assessable payment.159 An employer is also not subject to an 
assessable payment if a Medicaid-eligible employee chooses to enroll in 
Medicaid instead of receiving coverage from the employer.160 All business 
entities under common control are aggregated and treated as a single 
employer.161 Whether a worker is an employee or not is determined by 
applying common-law standards to determine employer or independent 
contractor status.162 Sole proprietors, partners in a partnership, 2-percent S 
corporation shareholders, and leased employees are not classified as 
employees.163  

Each employer must compute the number of full time employees 
(including seasonal employees) for each month of the previous calendar year, 
calculate the number of FTEs for each calendar month,164 add them to the full 

                                                   
154 See I.R.C. § 9832(c)(1)-(3) (2015) for a full list; I.R.C. § 4980I(d)(1)(B) (2015).  
155 I.R.C. § 4980H(c)(2)(A) (2015); Treas. Reg. § 54.4980H-1(a)(4).  
156 I.R.C. § 4980H(c)(7) (2015) makes the non-deductibility rules of I.R.C. § 275(a)(6) 
applicable. Treas. Regs. §§ 54.4980H-1 through 54.4980H-6 are effective January 1, 2015.   
157 I.R.C. §§ 36B(c)(2)(C)(i), 4980H(a), or 4980H(b) (2015).  
158 Joint Comm. Staff, Tech. Expln. of the Revenue Provisions of the Reconciliation Act of 
2010, as Amended, in Combination With the Patient Protection and Affordable Care Act 
(JCX-18-10), 3/21/2010, p.37.  
159 Id.   
160 Id.  
161 I.R.C. §§ 414(b), (c), (m), or (o) (2015).  
162 Rev. Rul. 87-41, 1987-1 CB 296.  
163 I.R.C. § 4980H (2015).  
164 It is calculated to the nearest one hundredth. Treas. Reg. § 54.4980H-2(c)(2).  
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time employee count, and average the result over twelve months.165 The 
number of FTE employees is further adjusted by dividing the aggregate 
number of hours of non-full time service employees for the month by 120. If 
the employer is found to employ over 50 employees under this methodology, 
the employer then tests to see if the seasonal employee exception applies.166 
Labor is performed on a seasonal basis where the employment is for work 
exclusively performed at certain periods of the year and the work is not 
continuous or carried on throughout the year because of its nature.167 If the 
number of full-time employees and FTEs less the number of seasonal 
workers is fewer than 50 the employer does not employ more than 50 full-
time employees.168 A controlled group of corporations169 and affiliated 
unincorporated service groups with common management organizations are 
treated as one employer.170  

Employers employing U.S. citizens working outside the U.S. are only 
subject to the shared responsibility rules if they employ at least 50 full-time 
employees in the U.S.; employees working outside the U.S. are not counted, 
even if they are U.S. citizens.171 Hours of service does not include any hour 
for services if compensation for those services is counted as income from 
sources outside the United States.172  
 

C. Rules that Test for Employer-Sponsored Health Insurance 
Plan Affordability 

 
An employee who is only offered unaffordable health insurance by an 

ALE is entitled to purchase health insurance at an Exchange and secure an 
advance credit payment. For taxpayers whose income exceeds 100 percent 
but does not exceed 400 percent of the FPL for the family the employee’s 
portion of the cost of the insurance (required contribution) cannot exceed 9.5 

                                                   
165 Treas. Reg. §54.4980H-2(b)(1); I.R.C. § 4980H(c)(2)(A) (2015); Treas. Reg. § 54.4980H-
1(a)(4), (only whole numbers are counted; there is no rounding up).   
166 Treas. Reg. § 54.4980H-2(b)(1).  
167 29 CFR § 500.20(s)(1).  
168 Treas. Reg. §§ 54.4980H-2(b)(1), (2). A seasonal worker performs labor or services on a 
seasonal basis, 29 C.F.R. § 500.20(a)(i); retail workers employed exclusively during holiday 
seasons are seasonal workers, 29 C.F.R. § 500.20(a)(i); I.R.C. § 4980H(c)(2)(b)(III) (2015); 
the 120 days need not be continuous, Treas. Reg. §§ 54.4980H-2(b), 3(d).  
169 I.R.C. §§ 1563(a), 414(c) (2015).  
170 I.R.C. §§ 414(m), (o) (2015).  
171 Treas. Reg. § 54.4980H-1(a)(24)(ii)(C); IRS Release; Questions and Answers on Employer 
Shared Responsibility Provisions under the ACA, Dec. 28, 2012, Q&A-13, Q&A-14. 
Similarly, a foreign employer with less than 50 full-time employees in the U.S. is not subject 
to the shared responsibility rules, IRS Release; Questions and Answers on Employer Shared 
Responsibility Provisions under the ACA, Dec. 28, 2012, Q&A-13.  
172 I.R.C. §§ 861, 863 (2015); Treas. Reg. § 54.4980H-1(a)(24)(ii)(C).  
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percent of the family’s household income.173 If it does the insurance offered 
is not affordable and the taxpayer has not received minimum essential 
coverage.174  

In addition to the required contribution test, every plan must meet the 
minimum value requirement, which mandates that the plan’s share of the total 
benefits provided must equal or exceed 60 percent of the plan’s cost.175 
Neither requirement is violated if an employee (or any related individual) is 
covered under another eligible employer-sponsored plan or a grandfathered 
health plan.176 Employees are eligible for a premium tax credit, advance 
credit payment, and purchase of health insurance at an Exchange if total 
allowed costs of benefits is less than 60% of insurance cost.177  
 

D. Penalties on Applicable Large Employers (I.R.C. § 4980H) 
 

There are two different assessable payments imposed on ALEs. The 
first is for failure to offer health care coverage, which is computed based on 
the total number of eligible employees,178 whether or not they are receiving 
coverage.179 The second is for failure to provide affordable coverage or 
failure of coverage to provide minimum value.180 Assessable payments are 
assessed and collected separately for each employee, and coordinated with 
the employee’s premium tax credit or cost-sharing reduction.181 While 
employers must comply with calendar year reporting requirements, corporate 
fiscal year ends are respected as long as all full-time employees are offered 
qualifying health coverage on the first day of the 2015 fiscal year.182 The 
4980H applicable payment amount penalties are not deductible by the 
employer.183  

  

                                                   
173 I.R.C. §§ 36B(c)(2)(C)(i)(II) (2015), Treas. Reg. § 5000A(e)(1)(B).  
174 I.R.C. § 36B(c)(2)(B), (C) (2015).  
175 I.R.C. § 36B(2)(C)(ii) (2015).   
176 I.R.C. § 36B(c)(2)(C) (2015); Treas. Reg. §§ 1.36B-2(c)(3)(v)(A)(1), (2), (C).  
177 IRS FAQs, Questions and Answers on Employer Shared Responsibility Provisions under 
the Affordable Care Act, 12/28/2012, Q&A 12.   
178 I.R.C. § 4980H(a) (2015).  
179 I.R.C. § 4980H(a)(1) (2015); Treas. Reg. § 54.43980H-4(a). 
180 I.R.C. §§ 4980H (b), 36B(c)(2)(c)(i) (2015); Treas. Reg. §§ 54.4980H-4, 54.4980H-5. See 
also, I.R.C. §§ 861, 863 (2015).  
181 I.R.C. § 36B (2015); PPACA, March 23, 2010, Pub. L. No. 111-148), § 1424, supra note 2.  
182 Preamble to Final Regulations, Treasury Decision 9655, 02/13/2014, I.R.C. §§ 4980H, § 
XV D (2015). 
183 I.R.C. § 4980H(c)(7) (2015); I.R.C. § 275(a)(6) (2015) (prohibiting certain taxes from 
being deductible).  
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1. Penalty for Large Employer Failure to Offer Health Coverage 
(I.R.C. § 4980H(a)) 

 
The I.R.C. §4980H(a) penalty is imposed if the ALE fails to offer its 

full-time employees the opportunity to enroll in minimum essential coverage 
under an eligible employer sponsored plan for any month and at least one full 
time employee has been certified to the employer as having enrolled for such 
month in a qualified health plan with respect to which an applicable premium 
tax credit or cost-sharing reduction is allowed or paid.184 The §4980H(a) 
applicable payment amount is one twelfth of $2,000 per employee for each 
month of violation multiplied by the number of full time employees and their 
dependents less 30 employees.185  
 

2. Penalty for Providing Insurance that is Unaffordable or Lacks 
Minimum Value, I.R.C. § 4980H(b) 

 
The I.R.C. § 4980H(b) penalty is triggered by an employer offering 

employees the opportunity to enroll in minimum essential coverage when one 
or more employee has been certified as having received a cost-sharing 
reduction because the employer’s insurance was unaffordable.186 When the 
insurance offered by a large employer to its employees and their dependents 
costs more than 9.5 percent of the employee’s self only income for minimum 
essential coverage and the employee receives a premium tax credit 
associated with purchasing insurance on an Exchange, the employer owes an 
assessable payment equal to the product of the number of full-time 
employees who properly received a premium tax credit multiplied by the 
4980(b) applicable payment amount.187 The 4980(b) applicable payment 
amount is $3,000 in 2015, one twelfth of which is applicable for each month 
a violation occurs multiplied by the number of violations.188  

 
3. Safe Harbors Available to Avoid Penalties 

 
For a calendar month, an ALE member will not be liable for an 

assessable payment under I.R.C. §§ 4980H(a) or (b) if the employer provides 
coverage, meets one of three affordability safe harbors, and the policy 

                                                   
184 Treas. Reg. § 54.4980H-4(a); PPACA, March 23, 2010, Pub. L. No. 111-148), § 1411, 
supra note 2.  
185 Treas. Reg. §§ 54.4980H-4(a), (e), (f).  
186 PPACA, March 23, 2010, Pub. L. No. 111-148), § 1422, supra note 2.  
187 The I.R.C. § 4980H(b) (2015).  
188 Treas. Reg. §§ 54.4980H-5(a), (e).  
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provides minimum value.189 First, a salaried employee’s insurance is 
affordable if for a full year the employee’s share of the lowest cost self-only 
coverage does not exceed 9.5 percent of the employee’s W-2 wages received 
from the employer.190 Second, an hourly employee’s insurance is affordable 
if for a calendar month the employee’s required contribution for the lowest 
cost self-only coverage does not exceed 9.5 percent of 130 hours multiplied 
by the lower of the employee’s hourly rate of pay as of the first day of the 
coverage period or the employee's lowest hourly rate of pay during the 
calendar month.191 Insurance is affordable for a non-hourly employee if the 
employee’s required contribution for the calendar month does not exceed 9.5 
percent of the employee’s monthly salary as of the first day of the coverage 
period (instead of 130 multiplied by the hourly rate of pay).192 Third, an 
employee’s insurance is affordable if the employee’s required contribution 
for the calendar month does not exceed 9.5 percent of a monthly amount 
determined as the FPL for a single individual for the applicable calendar 
year, divided by 12.193 Safe-harbors for I.R.C. § 4980H(b) purposes do not 
affect eligibility for I.R.C. § 36B premium assistance credit amounts, even 
though the employer is not subject to penalty.194   
 

E. ALE and Insurance Provider Reporting Requirements 
 

Every person that provides minimum essential coverage to an individual 
during a calendar year must furnish statements to the insured on forms 
prescribed by the Internal Revenue Service.195 In addition, reporting to the 
I.R.S. is required, beginning in 2016 with respect to calendar year 2015.196 
An employer meets the employee notification requirement by showing the 

                                                   
189 Treas. Reg. § 54.4980H-5(d).  
190 Treas. Reg. § 54.4980H-5(e)(2)(ii), the W-2 safe harbor.  
191 Treas. Reg. § 54.4980H-5(e)(2)(iii), the rate of pay safe harbor.  
192 Id.  
193 Treas. Reg. § 54.4980H-5(e)(2)(iv), the FPL safe harbor.  
194 Treas. Reg. § 54.4980H-5(e)(2).  
195 I.R.C. § 6051(a)(14) (2015); Treas. Reg. §1.6055-1(a). This includes Health insurance 
issuers, plan sponsors of self-insured group health plan coverage, the executive department or 
agency of governmental units that provide coverage under a government-sponsored program, 
and anyone else that provides minimum essential coverage to an individual, Treas. Reg. § 
1.6055-1(c)(1).  
196 I.R.C. § 6056 (2015). Reporting is subject to I.R.C. §§ 4980H(a), (b) (2015); IRS FAQs, 
Questions and Answers on Information Reporting by Health Coverage Providers, Q&A 1, 2, 
5, 9/16/2014. An ALE member of an aggregated group under I.R.C. §§ 414(b), 414(c), 414(m) 
or 414(o) (2015) is also subject to reporting if the group causes I.R.C. § 4980H (2015) to 
apply.    
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required information on Form W-2.197 The penalty is $100 for each failure to 
file or to provide an information return.198  

A health coverage provider must file Form 1094-B with the IRS and 
Form 1095-B with the insured.199 Every ALE must file a Form 1094-C with 
the IRS and provide a Form 1095-C to each employee.200 In addition, each 
ALE with a self-insured plan must file a Form 1095-C with the IRS; non-
ALE firms with self-insurance plans must file Forms 1094-B and 1095-B.201 
The employee statements must contain the name, date, employer 
identification number, a certification of whether the employer offers full time 
employees and their dependents the opportunity to enroll in minimum 
essential coverage under an eligible employer-sponsored plan, the length of 
any waiting period, the months during the calendar year for which coverage 
under the plan was available, the monthly premium for the lowest cost option 
in each of the enrollment categories under the plan, and the employer’s share 
of the total allowed costs of benefits provided under the plan.202 In addition, 
the reporting entity must provide the name, address, and employer 
identification number (EIN) of the reporting entity required to file the return, 
name, address, and taxpayer identification number (TIN), or date of birth of 
the responsible individual if a TIN is not available, as well as the name and 
Social Security Number of each individual who is covered under the policy 
or program and the months for which, for at least one day, the individual was 
enrolled in coverage and entitled to receive benefits.203 The information must 
be given to each employee by the last day of January and filed with the IRS 
on paper by the last day of February, or electronically by the last day of 
March.204 Information returns not filed with the IRS and/or not furnished to 
employees as well as incorrect information included on the information 

                                                   
197 I.R.C. §§ 6051(a) (2015), 6056 (2015); IRS FAQs, Questions and Answers on Information 
Reporting by Health Coverage Providers, Q&A 7, 9/16/2014. In addition, the Secretary of the 
Department of Labor may demand a report, I.R.C. § 6051(c) (2015).   
198 I.R.C. § 6055 (2015) (penalty for failure to file); Treas. Reg. § 1.6055-1(h).  See also I.R.C. 
§§ 6721, 6722 (2015).  
199I.R.C. § 6056 (2015), IRS FAQs, Questions and Answers on Information Reporting by 
Health Coverage Providers, Q&A 7, 9/16/2014.  
200 I.R.C. § 6055 (2015); IRS FAQs, Questions and Answers on Reporting of Offers of Health 
Insurance Coverage by Employers (Section 6056), Q&A 21, 24, 09/16/2014.   
201 I.R.C. § 6055 (2015); IRS FAQs, Questions and Answers on Reporting of Offers of Health 
Insurance Coverage by Employers (Section 6056), Q&A 10, 09/16/2014. For alternative filing 
methods see Subsections A through D of the preamble to the section 6056 regulations, Treas. 
Reg. §§ 1.6055 -1, 2, 1.6056-1, 2 Preamble at §§ A-D.  
202 I.R.C. § 6056(b)(2) (2015).   
203 Treas. Reg. § 1.6055 -1(e).  
204 I.R.C. § 6056 (2015); IRS FAQs, Questions and Answers on Reporting of Offers of Health 
Insurance Coverage by Employers (Section 6056), 09/16/2014, Q&A 17, 18.   
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returns subject the ALE to penalties.205 While employers with fewer than 50 
full-time employees are not otherwise subject to the reporting requirements, 
all employers sponsoring a self-insured health plan must file a report with the 
IRS.206  

A governmental unit that provides coverage under a government-
sponsored program through a health insurance issuer (such as Medicaid, 
CHIP, or Medicare, including Medicare Advantage, and Department of 
Defense) must file the returns and furnish the statements to the IRS and to 
each insured.207 Each entity that is part of a related group of companies must 
file a separate information return with the IRS and must provide a statement 
to each of its full time employees using its own employer identification 
number.208  
 

V. NEW TAXES IMPOSED BY THE ACA209 
 

A. Net Investment Income Tax 
 

In addition to all other taxes on individuals, estates and trusts, a 3.8 
percent tax is imposed on the lesser of net investment income for such 
taxable year, or the excess (if any) of modified adjusted gross income for 
such taxable year, over a threshold amount,210 defined as $250,000 for a 
married taxpayer filing a joint return, $125,000 for a married taxpayer filing 
a joint return, and $200,000 for all other taxpayers.211  

Net investment income is the excess of the sum of gross income from 
interest, dividends, annuities, royalties, and rents, other than such income 
which is derived in the ordinary course of a trade or business, other gross 
income derived from a trade or business, and net gain (to the extent taken 
into account in computing taxable income) attributable to the disposition of 
property other than property held in a trade or business, over certain 
deductions described herein.212 The tax is imposed on income from passive 

                                                   
205 I.R.C. §§ 6721, 6722 (2015); IRS FAQs, Questions and Answers on Reporting of Offers of 
Health Insurance Coverage by Employers, 9/16/2014, Q&A 25.  
206 I.R.C. § 6055 (2015);IRS FAQs, Questions and Answers on Reporting of Offers of Health 
Insurance Coverage by Employers, 09/16/2014, Q&A 7, 8.  
207 Treas. Reg. §§ 1.6055-1(c)(3)(i)-(iii); (e)(1),(2), (g) (2015).  
208 I.R.C. § 6056 (2015); IRS FAQs, Questions and Answers on Reporting of Offers of Health 
Insurance Coverage by Employers, 09/16/2014, Q&A 7.  
209 In addition to the discussion on taxes that follows, the ACA provided for an Annual Fee on 
Branded Prescription Pharmaceutical Manufacturers and Importers, I.R.C. § 9008 and Notice 
2014-42 which is beyond the subject matter of this paper.  
210 I.R.C. § 1411(a), Treas. Reg. § 1.1411-8.  
211 I.R.C. § 1411(b).  
212 I.R.C. § 1411(c)(1).  
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investment in a trade or business as well as the trade or business of trading in 
financial instruments or commodities (as defined in I.R.C. § 475(e)(2)).213 It 
is not imposed on gain from disposition of active interests in a partnership or 
S corporation except to the extent of the net gain which would be so taken 
into account by the transferor if all property of the partnership or S 
corporation were sold for fair market value immediately before the 
disposition of such interest.214 It does not apply to any distribution from a 
plan or arrangement described in I.R.C. §§ 401(a), 403(a), 403(b), 408, 
408A, or 457(b).215 It also does not apply to any item taken into account in 
determining self-employment income for such taxable year on which a tax is 
imposed by I.R.C. § 1401(b).216  

For I.R.C. § 1401, modified adjusted gross income is adjusted gross 
income increased by the excess of the amount excluded from gross income 
under I.R.C. § 911(a)(1), less any deductions taken into account in 
computing adjusted gross income, or exclusions disallowed under section 
I.R.C. § 911(d)(6) with respect to the amounts described in I.R.C. 
1411(d)(1).217 The section does not apply to nonresident aliens or trusts, all 
of the unexpired interests of which are devoted to one or more contributions 
to charitable organizations described in section 170(c)(2)(B).218   

For example, during Year 1, A, an unmarried United States citizen, has 
modified adjusted gross income of $190,000, which includes $50,000 of net 
investment income. A has a zero tax imposed under I.R.C. § 1411 because 
the threshold amount for a single individual is $200,000. If during Year 2, A 
has modified adjusted gross income of $220,000, which includes $50,000 of 
net investment income, then the individual has an I.R.C. § 1411 tax of $760 
(3.8% multiplied by $20,000, the lesser of $50,000 net investment income or 
$20,000 excess of modified adjusted gross income over the threshold 
amount).219  

 
B. Additional Medicare Contribution Tax 

 
An Additional Medicare Tax applies to an individual’s wages, Railroad 

Retirement Tax Act compensation and self-employment income that exceeds 
a threshold amount based on the individual’s filing status. Employers are 
responsible for withholding the 0.9% Additional Medicare Tax on an 

                                                   
213 I.R.C. § 1411(c)(2).  
214 I.R.C. § 1411(c)(4).  
215 I.R.C. § 1411(c)(5).  
216 I.R.C. § 1411(c)(6).  
217 I.R.C. § 1411(d).  
218 I.R.C. § 1411(e).  
219 Treas. Reg. § 1.1411-2(2)(b)(2), Ex. 1.  
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individual’s wages paid in excess of $250,000 in a calendar year for persons 
married and filing jointly, $125,000 for persons married and filing separately 
and $200,000 for all others. An employer is required to begin withholding 
Additional Medicare Tax in the pay period in which it pays wages in excess 
of $200,000 to an employee and continue to withhold it each pay period until 
the end of the calendar year regardless of the employee’s filing status.220   
 

C. Medical Device Tax 
 

The sale of any device defined in Section 201(h) of the Federal Food, 
Drug, and Cosmetic Act intended for humans (except as excepted from tax in 
the statute),221 is subject to a 2.3 percent tax on the price for which it is sold, 
for each year ending after September 30, 2012, and before September 30, 
2019, to be paid by the issuer of the policy.222 The tax is imposed when a sale 
is made to medical institution or office and is treated as a sale at retail.223 The 
sale or use of a taxable article by the manufacturer causes imposition of the 
tax;224 so does lease of a taxable medical device by the manufacturer.225 
Eyeglasses, contact lenses, hearing aids, and any other medical device of a 
type that’s generally purchased by the general public at retail for individual 
use are exempted from the tax.226  
 

D. Patient-Centered Outcomes Research Institute (PCORI) Fees 
 

The ACA imposes a $2 per policy tax on each health insurance policy 
(including a policy under a group health plan), whether issued to an 
individual or provided through an employer227 residing in the United States228 
for each year ending after September 30, 2012,229 and before September 30, 

                                                   
220 IRS, Questions and Answers for the Additional Medicare Tax, March 5, 2015.  
I.R.C. § 1401(b)(2)(A) (2015); Treas. Reg. § 1.1401-1.  
221 I.R.C. § 4191(b)(1) (2015); Treas. Reg. § 48.4191-2(a)(1) (taxable medical device, or 
MDET).  
222 I.R.C. § 4191(a)(1) (2015); Treas. Reg. § 48.4191-1(a). IRS interim guidance is applicable 
until further guidance is issued, Notice 2012-77, 2012-52 IRB.  
223 I.R.C. § 4216(b)(1) (2015).  
224 Treas. Reg. § 48.0-2(b).  
225 I.R.C. § 4217(a) (2015).  
226 I.R.C. § 4191(b)(2) (2015); Treas. Reg. § 48.4191-2(b).  
227 I.R.C. § 4375 (2015) addresses insurance company provided insurance; I.R.C. § 4376 
(2015) addresses self-insurance plans. See also Treas. Regs. §§ 46.4375-1 (insurance company 
policies); 46.4376-1 (self insurance plans). See also Joint Comm. Staff, Tech. Expln. of the 
Revenue Provisions of the Reconciliation Act of 2010, as Amended, in Combination With the 
Patient Protection and Affordable Care Act (JCX-18-10), 3/21/2010, pp. 54–55.  
228 I.R.C. § 4375(c)(1) (2015).  
229 I.R.C. § 4375(a).  
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2019.230 The tax is paid by the issuer of the policy.231 The tax is adjusted for 
inflation each year by the percentage change in projected per capita amount 
of National Health Expenditures most recently published by the Secretary 
HHS before the beginning of the fiscal year.232  

Similarly, a $2 tax per covered individual is imposed on each self-
insured health plan member each year ending after Sept. 30, 2012,233 and 
before September 30, 2019,234 to be paid by the plan sponsor,235 the 
employer, employee organization, multiple welfare arrangement, voluntary 
employee beneficiary organization, or cooperative organization.236 Like the 
tax on insurance company policies, the tax on self-insured plans is adjusted 
for inflation each year by the projected percentage change in per capita 
amount of National Health Expenditures most recently published by the 
Secretary of HHS before the beginning of the fiscal year.237  

 
E. Excise Tax on High Cost Health Insurance 

 
Beginning in 2018, the ACA will impose a non-deductible 40 percent 

excise tax on employer sponsored health coverage that costs more than 
$10,200 for an individual, or $17,500 for a family, adjusted for inflation.238 
The notice explaining the excise tax carries the curious notation that it cannot 
be relied on by taxpayers.239  
 

VI. PERVERSE FINANCIAL INCENTIVES CONTAINED IN THE ACA 
 

The ACA provides health insurance coverage to a substantial number of 
previously uninsured and underinsured Americans;240 however, the financial 
incentives it provides may discourage some low and moderate income 
employees from seeking employment with employers required to provide 

                                                   
230 I.R.C. § 4375(e) (2015).  
231 I.R.C. § 4375(b) (2015). The tax does not apply to insurance if substantially all of its 
coverage is of excepted benefits described in I.R.C. §§ 9832(c)(2), 4375(c)(2) (2015).   
232 I.R.C. § 4375(d) (2015).  
233 I.R.C. § 4376 (a) (2015).  
234 I.R.C. § 4376 (e) (2015).  
235 I.R.C. § 4376 (b) (2015).  
236 I.R.C. §§ 4376 (c)(1), (2) (2015).  
237 I.R.C. § 4376 (d) (2015).  
238 I.R.C. §§ 4980I(a),(b),(d). See also I.R.S. Notice 2015-16.  
239 Id. In addition, the floor for deduction of medical expenses is raised to 10 percent of 
adjusted gross income for those under 65, and for everyone after 2016; a 10 percent excise tax 
on indoor tanning services, and an annual fee on branded prescription pharmaceutical 
manufacturers and importers, Internal Revenue Service, Questions and Answers for the 
Additional Medicare Tax, March 5, 2015.  
240 PPACA, supra note 2; HCERA, supra note 3.  
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health insurance. At lower income levels prospective employees could 
receive tax subsidies from employer provided health insurance in the form of 
employer paid insurance and lower salaries that together fail to make up for 
the loss of the premium tax credit they receive if they are eligible to purchase 
health insurance from an Exchange.241 Eligibility for employer provided 
health insurance disqualifies both taxpayer and his or her dependents from 
receiving the premium tax credits or purchasing insurance on an Exchange.242 
Higher paid employees, whose premium tax credits would be low or 
nonexistent, benefit from employer provided health insurance. Lower paid 
employees, who would otherwise gain more from receiving Exchange 
provided health insurance with subsidies may be worse off.243  
 

A. Before the ACA, Employer Purchase of InsuranceBenefited an 
Employee More than Did an Employee’s Purchase of Insurance from 

an Insurer 
 

Prior to the ACA employer provided insurance was superior to what 
employees could purchase on the individual insurance market. Employers 
secured a lower cost for employee health insurance than individuals could 
secure because they possessed a stronger bargaining position and because 
employer purchased insurance reduced insurance company cost of adverse 
selection.244 In addition, employees did not pay income tax on the value of 
employer provided health insurance while self-purchased health insurance 
was paid for with after tax dollars.245  

The problem of adverse selection was minimized by large employers 
who insured all of their employees.246 Before the ACA, insurers defended 

                                                   
241 David Gamage, Perverse Incentives Arising from the Tax Provisions of Healthcare 
Reform: Why Further Reforms Are Needed to Prevent Avoidable Costs to Low- and Moderate-
Income Workers, 65 TAX L. REV. 669, 670-72 (Summer, 2012), hereinafter Gamage, Perverse 
Incentives. See also, Allison K. Hoffman, Oil and Water: Mixing Individual Mandates, 
Fragmented Markets, and Health Reform, 36 AM. J.L. & MED. 7, 18 (2010); Robert J. Mills, 
Health Insurance Coverage: 2000 (U.S. Census Bureau, 2001), available at 
http://www.census.gov/prod/2001pubs/p60-215.pdf; Amy B. Monahan, The Complex 
Relationship Between Taxes and Health Insurance 1 (Univ. of Minn. Law Sch., Legal Stud. 
Research Paper Series, Research Paper No. 10-01, 2010), available at http://papers.ssrn. 
com/sol3/papers.cfm?abstract id=1531322.  
242 Treas. Reg. § 1.36B-2(a).  
243 Id. at 672. See also Hoffman, supra note 241, at 7, 18; Mills, supra note 241; Monahan, 
supra note 241.  
244 See Nat’l Fed’n of Indep. Bus. v. SEBELIUS, 132 S. Ct. 2566, 2614 (2012).   
245 I.R.C. § 106(a) (2015); Treas. Reg. § 1.106-1(a).  
246 Stuart M. Butler, Evolving Beyond Traditional Employer-Sponsored Health Insurance 7 
(Brookings Inst., 2007), available at 
http://www.brookings.edu//media/research/files/papers/2007/5/healthcare%20butler/200705bu
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against adverse selection in the individual market by structuring premiums to 
encourage purchase by healthy low cost insureds and to discourage purchase 
by those likely to be less healthy who would generate higher insurance 
company costs.247 The cost of those practices imposed high administrative 
costs on insurers, which were passed on to the insureds in the individual 
market, and made the cost of individually purchased health insurance high 
relative to the cost of employer purchased insurance.248 Insurance companies 
had proved adroit at discriminating against higher cost individuals 
notwithstanding regulations designed to limit the practice.249 Insurers offered 
group insurance policies to employers that contained better insurance 
coverage, lower price, or both, than policies offered to individuals (and small 
businesses).250  

  

                                                                                                                        
tler; David A. Hyman and Mark Hall, Two Cheers for Employment-Based Health Insurance, 2 
YALE J. HEALTH POL'Y L. & ETHICS 23, 30 (2001) (employers do a reasonably good job 
reflecting their workers’ values and preferences” by functioning as intermediaries between the 
insurer and the employee.). 
247 Amy Monahan and Daniel Schwarcz, Will Employers Undermine Health Care Reform by 
Dumping Sick Employees?, 97 VA. L. REV. 125, 133-36 (2011); David A. Hyman and Mark 
Hall, supra note 246 at 31-33; Adverse Selection, supra note 10. 
248 Hoffman, supra note 241 at. 7, 28-29.  
249 See Am. Acad. of Actuaries, Risk Classification in Individually Purchased Voluntary 
Medical Expense Insurance 3-7 (1999), available at http://actuary.org/pdf/health/risk.pdf; 
Nicholas Bagley and Jill R. Horwitz, Commentary, Why It's Called the Affordable Care Act, 
110 MICH. L. REV. First Impressions 4-6 (2011), available at 
http://www.michiganlawreview.org/assets/fi/110/bagleyhorwitz.pdf; Beth C. Fuchs, 
Expanding the Individual Health Insurance Market: Lessons from the State Reforms of the 
1990s (Robert Wood Johnson Found. 2004), available at 
http://www.rwjf.org/files/research/20114.expandinginsurance.report.pdf. Joseph Newhouse, 
Assessing Health Reform's Impact on Four Key Groups of Americans, 29 HEALTH AFF. 1714, 
1716 (2010) (“the individual and small group market is dysfunctional”); Michelle M. Doty, 
Sara R. Collins, Jennifer L. Nicholson and Sheila D. Rustgi, Failure to Protect: Why the 
Individual Insurance Market Is Not a Viable Option for Most U.S. Families 8-9 
(Commonwealth Fund, 2009), available at http://www.commonwealth 
fund.org//media/Files/Publications/Issue%20Brief/2009/Jul/Failure%20to%20Protect/1300 
Doty failure to protect individual ins market ib v2.pdf. 
250 Doty, Collins, Nicholson and Rustgi, supra note 249 at 1-3; Melinda Beeuwkes Buntin, 
Susan M. Marquis and Jill M. Yegian, The Role of the Individual Health Insurance Market 
and Prospects for Change, 23 HEALTH AFF. 79, 79-81 (2004); David M. Cutler and Richard J. 
Zeckhauser, Adverse Selection in Health Insurance, 1 FRONTIERS IN HEALTH POL'Y RES. 1, 3-9 
(1998). See also Monahan, supra, note 249 at 8-9; George A. Akerlof, The Market for 
“Lemons”: Quality Uncertainty and the Market Mechanism, 84 Q.J. ECON. 488, 489-90 
(1970); Michael Rothschild and Joseph Stiglitz, Equilibrium in Competitive Insurance 
Markets: An Essay on the Economics of Imperfect Information, 90 Q.J. ECON. 629, 634-38 
(1976); David Gamage and Allon Kedem, Commodification and Contract Formation, Placing 
the Consideration Doctrine on Stronger Foundations, 73 U. CHI. L. REV. 1299, 1338-47 
(2006).     
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B. Prior to the ACA, Employer Provided Insurance Offered Tax 
Savings to Employee Insureds Compared to Purchasing the Insurance 

in the Individual Market251 
 

Health insurance provided by an employer or a self-employed individual 
is deducted as a business expense; however, the value of the insurance is not 
included in the taxable income of the recipient.252 Those who are neither self-
employed nor working for an employer who provides insurance must 
purchase insurance with the dollars that remain after they pay income tax.253 
Both direct payment by employers and cafeteria plans that permit employees 
to pay the employee share of premiums with pre-tax dollars increase in value 
to employees as income increases.254 Such a tax exemption, designed to 
benefit a particular group receiving health insurance without having to pay 
tax on the value of the benefit, is called a tax expenditure.255 Instead of 
appropriating funds to pay the benefit Congress grants a tax expenditure as 
an alternative to the expenditure for the benefit of the group Congress is 

                                                   
251 Deduction from business income I.R.C. §§ 105(b), 106(a) (2015); deduction from payroll 
taxes I.R.C. §§ 3101(a), (b), 3121(a)(2) (2015).  
252 I.R.C. §§105, 106 (2015). 
253 See Michael Livingston and David Gamage, TAXATION: LAW, PLANNING, AND POLICY 98-
99 (2d ed. 2010); Peter J. Wiedenbeck, Taxes and Healthcare, 124 TAX NOTES 889, 889-92 
(Aug. 31, 2009). 
254 I.R.C. § 125 (2015); Joint Comm. on Tax'n, 110th Cong., Tax Expenditures for Health 
Care (Comm.Print 2008), available at 
http://www.jct.gov/publications.html?func=startdown&id= 1193, hereinafter, Expenditures for 
Health Care; Amy B. Monahan, supra, note 249; See also, e.g., Urban Inst. and Brookings 
Inst. Tax Pol'y Ctr., THE TAX POLICY BRIEFING BOOK: A CITIZENS’ GUIDE FOR THE 2008 

ELECTION AND BEYOND, at II-5-8 to -9 (2008), available at 
http://www.taxpolicycenter.org/upload/Elements/II-5KEYELEMENTS Health 
InsuranceandHealthCare.final.pdf; Bradley W. Joondeph, Tax Policy and Health Care 
Reform: Rethinking the Tax Treatment of Employer-Sponsored Health Insurance, 1995 BYU 

L. REV. 1229, 1229-30; Jonathan Gruber, The Tax Exclusion for Employer-Sponsored Health 
Insurance 1-3 (NBER, Working Paper No. 15766, 2010), available at 
http://www.nber.org/papers/w15766; Jason Roffenbender, Employer-Based Health Insurance: 
Why Congress Should Cap Tax Benefits Consistently, Backgrounder No. 2214, , at 2, 5-6, Dec. 
5, 2008, available at http://www.heritage.org/Research/Reports/2008/12/Employer-Based-
Health-Insurance-Why-Congress-Should-Cap-Tax-Benefits-Consistently; Paul N. Van de 
Water, Limiting the Tax Exclusion for Employer-Sponsored Insurance Can Help Pay for 
Health Reform: Universal Coverage May Be Out of Reach Otherwise 1-2 (Ctr. on Budget 
Policies and Priorities, 2009), available at 
http://www.cbpp.org/cms/index.cfm?fa=view&id=2832; President's Advisory Panel on 
Federal Tax Reform, SIMPLE, FAIR, AND PRO-GROWTH PROPOSALS TO FIX AMERICA'S TAX 

SYSTEM 78-82 (2005).  
255 Joint Comm. on Tax’n, 112th Cong., Estimates of Federal Tax Expenditures for Fiscal 
Years 2011-2015, at 42 (Comm. Print 2012), available at 
https://www.jct.gov/publications.html?func=sartdownid=4386, hereinafter Estimates of 
Federal Tax Expenditures.  
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rewarding.256 While there are thousands of tax expenditures that are built into 
the tax code, before the ACA, health care tax expenditures were the largest, 
estimated by the Joint Committee on Taxation to be worth $246.1 billion in 
2007.257 As the Joint Committee on Taxation makes clear, there was no 
comparable tax benefit for taxpayers whose employers do not offer health 
insurance.258 In contrast, the tax expenditure associated with the deduction 
for medical costs above 7.5 percent of annual income in 2007 was only $8.7 
billion.259 

To illustrate the disparity assume two individuals are in the 25 percent 
marginal federal income tax bracket, both subject to payroll taxes (Social 
Security Tax 7.65 percent, Health Insurance Tax of 1.45 percent), and both 
subject to a 6 percent state income tax. One receives employer provided 
health insurance costing $6,000; the other does not receive employer 
provided health insurance and purchases the insurance in the private 
insurance market for $6,000. The employee paying for insurance must earn 
$10,025 and pay $4,025 in federal, state, Social Security and Health 
insurance taxes to retain the $6,000 needed to pay for health insurance.260 
With passage of the ACA, lower income individuals who do not receive 
health insurance from employers receive subsidies when they purchase such 
insurance from Exchanges.261  

The requirement that all receive insurance from employers, Exchanges 
or other plans helps minimize the adverse selection problem.262 One effect of 

                                                   
256 For a further explanation of tax expenditures see Edward Kleinbard, The Congress Within 
the Congress: How Tax Expenditures Distort Our Budget and Our Political Processes, 36 
OHIO N.U. L. REV. 1, 2-4 (2010); Daniel N. Shaviro, Rethinking Tax Expenditures and Fiscal 
Language, 57 TAX L. REV. 187, 187-88 (2004). 
257 Expenditures for Health Care supra note 254 at 4-6, the estimate includes the income tax 
and the payroll tax reductions; see also Fred T. Goldberg & Susannah Camic, Legal Solutions 
in Health Reform: Tax Credits for Health Insurance 4-6 (2009), available at 
http://www.law.georgetown.edu/oneillinstitute/national-health-law/legal-solutions-in-health-
reform/Papers/Tax.pdf; Wiedenbeck, supra note 253 at 890-97. The health insurance 
deduction for self-employed individuals was $ 4.8 billion in 2007, Estimates of Federal Tax 
Expenditures supra note 255 at 12.  
258 Expenditures for Health Care, supra note 254 at 2.  
259 See Estimates of Federal Tax Expenditures, supra note 255 at 2.  
260 The example is taken from Monahan, supra note 249.  
261 42 U.S.C. §§ 18031, 18041; Prop. Reg. § 1.36B-5, 76 Fed. Reg. 50931, 50939 (Aug. 17, 
2011). Individuals eligible for affordable employer provided health insurance are not eligible 
for premium tax credits, I.R.C. § 36B(c)(2)(B),(C); Prop. Reg. § 1.36B-2(c)(3), 76 Fed. Reg. 
50941, 50935 (Aug. 17, 2011).  
262 Insurers must accept all applicants, HCERA, 124 Stat. 129, 156 (which amended the Public 
Health Service Act, § 2702, requires that every health insurance issuer accept all applicants.) 
Subject to certain exceptions, an insurer must “renew or continue in force such coverage at the 
option of the plan sponsor or the individual, as applicable," HCERA, supra note 3 at 124 Stat. 
129, 156 (amended the Public Health Service Act by adding § 2703(a): Insurers cannot 
discriminate except on the basis of age, family status, rating area, and tobacco use or non-use. 
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this structure is to cause younger individuals with a disproportionately low 
risk of requiring medical care (and who often did not acquire insurance prior 
to the ACA) to cross subsidize older and other higher risk insureds to 
eliminate adverse selection.263 The evidence developed to date demonstrates 
that insurance rates declined and adverse selection was reduced due to the 
individual mandate portion of the ACA, though it may have increased for 
other reasons.264 
 
C. ACA Created a Conflict between Benefits Provided to Employees by 

Employer Provided Insurance and Exchange Insurance 
 

Other than imposition of a 40 percent excise tax on high value employer 
provided health plans265 the tax benefits of employer provided health 
insurance remains unchanged.266 Tables 2 and 3 show, that when income is 
lower, premium tax credits are more valuable than is employer provided 
insurance. As income rises, the premium tax credit declines, the marginal 
income tax rate rises, and employer provided insurance becomes relatively 
more valuable.267  

  

                                                                                                                        
HCERA, 124 Stat. 129, 155 (amending the Public Health Service Act). The oldest (and 
presumably most likely to require medical care) applicants may be charged no more than three 
times the rates charged to the youngest applicants, PPACA, § 1201, 124 Stat. at 155-56, supra 
note 2, amending the PUBLIC HEALTH SERVICE ACT to include § 2701. It requires employers 
with over 50 full time employees to provide health insurance to individuals to purchase 
insurance on Exchanges to minimize insurer discrimination against those most costly to 
insure. I.R.C. § 5000A (2015); Hoffman, supra note 241 at 18.  
263 Cutler and Zeckhauser, supra note 250 at 1591.   
264 The analysis relied on data for Massachusetts. Adverse Selection, supra note 10 at 1064. 
Increases are discussed in two articles by Pear, supra note 10.  
265 I.R.C. § 4980I(a), (b) (2015); Why high value health insurance plans should be taxed is 
subject to debate. See Amy B. Monahan, Why Tax High-Cost Employer Health Plans, 65 TAX 

L. REV. 749 (2012). 
266 See Linda Blumberg, Matthew Buettgens, Judy Feder and John Holahan, WHY EMPLOYERS 

WILL CONTINUE TO PROVIDE HEALTH INSURANCE: THE IMPACT OF THE AFFORDABLE CARE ACT 
(Urban Inst., 2011), available at http://www.urban.org/UploadedPDF/412428-The-Impact-of-
the-Affordable-Care-Act.pdf; The HR Specialist, Health Care Reform: Will Employers Keep 
Offering Coverage?, BUSINESS MGMT. DAILY (May 10, 2011), 
http://www.businessmanagementdaily.com/14501/health-care-reform-will-employers-keep-
offering-coverage.   
267 The Tax Policy Center’s estimates demonstrate that Exchange subsidies for a family of four 
are much higher than are the subsidies for a single individual. Stephanie Rennane and C. 
Eugene Steuerle, Health Reform: A Two-Subsidy System, at 3 table 4 (Tax Pol'y Ctr., 2010) 
http://www.taxpolicycenter.org/library/displayatab.cfm?Docid=2699 (last accessed March 24, 
2015. See also, Gamage, Perverse Incentives, supra note 241 at 696 Table 3.  
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Table 2. Comparison of Benefit of Exchange Coverage Relative to 
Employer Provided Insurance for Family of Four in 2016 by 

Income Level268 

Household 
Income 

Income as 
Percentage 

of FPL 

Total 
Value of 

Exchange 
Subsidy 

Total 
Increase 

(Decrease) 
in Tax 

Liability 

Employer 
Penalty 
§4980H 

Benefit 
(Cost) of 
Exchange 
Coverage 

$24,000 100% $18,432 ($   124) $2,247 $16,309 

$36,000 150% $15,616 $4,568 $2,247 $ 8,801 

$42,000 175% $14,759 $5,536 $2,247 $ 6,976 

$48,000 200% $11,544 $5,546 $2,247 $ 3,840 

$60,000 250% $ 9,053 $3,544 $2,247 $ 1,984 

$72,000 300% $ 6,952 $3,544 $2,247 $ 1,160 

$84,000 350% $ 5,761 $3,544 $2,247 ($      31) 

$96,000 400% $ 4,570 $3,544 $2,247 ($ 1,222) 

 
 

Table 3. Comparison of Benefit of Exchange Coverage Relative to 
Employer Provided Insurance for an Individual in 2016 by 

Income Level269 

Household 
Income 

FPL 

Income as 
Percentage 
of Subsidy 

Total 
Value of 

Exchange 

Total 
Increase 

(Decrease) 
in Tax 

Liability 

Employer 
Penalty 
§4980H 

Benefit 
(Cost) of 
Exchange 
Coverage 

$11,800 100% $6,736 $   866 $2,247 $3,263 

$17,700 150% $5,574 $   913 $2,247 $2,414 

$20,600 175% $5,156 $   901 $2,247 $2,208 

$23,600 200% $3,869 $1,040 $2,247 $   582 

$29,500 250% $2,718 $1,040 $2,247 ($   569) 

$35,400 300% $1,686 $1,040 $2,247 ($1,601) 

$41,300 350% $1,100 $1,040 $2,247 ($2,187) 

$47,200 400% $   514 $1,050 $2,247 ($4,783) 

  

                                                   
268 Id. 
269 Rennane and Steuerle, supra note 267, 3 at Table 4. 
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The break-even threshold for a family of four is about 325 percent of the 
FPL,270 while the break even for an individual is about 200 percent of the 
FPL.271 The two implicit assumptions inherent in the analysis are that 
Exchange and employer provided insurance are comparable in cost and 
quality and that the employer’s cost of health insurance would be paid as 
salary if the employer were not required to provide it.272  

Employers can only offer health insurance to both high and low income 
employees on the same terms.273 Insurance with a relatively high employee 
copayment that does not discriminate in favor of higher income employees 
can raise lower income employee co-payments above 9.5 percent, which 
triggers the §4980H(b) penalty for those employers but permits those 
employees to purchase subsidized insurance on the Exchange.274  
 

D. The Interplay of Exchange Premium Tax Credits and Employer 
Health Insurance Tax Expenditures Create Economic Distortions 

 
Since premium tax credits for insurance purchased on the Exchange 

decline as income rises while subsidies employees receive rise as income 
rises, the mismatch discourages low income workers from taking jobs with 
employer provided health benefits, and discourages employers from hiring 
full time employees to whom they must provide employer paid for health 
insurance.275  

David Gamage concludes his analysis of the problem by arguing: 
 

The source of most of these effective taxes is the mismatch that the 
ACA will create between the tax subsidies available for employer-
sponsored health insurance and those available for the health 
insurance purchased by individuals. Most higher-income taxpayers 
will receive much larger tax subsidies if they are offered employer-

                                                   
270 From Table 2.  
271 From Table 3. 
272 See Rennane and Steuerle, supra note 267, table.1, table 3. This simplifying assumption 
may not be correct. See, e.g., Harvey S. Rosen, PUBLIC FINANCE, 258-280 (6th ed. 2002), 
Devon Herrick, Health Exchange Subsidies Will Reduce Employer Health Plans 2 (Nat’l Ctr. 
for Pol’y Analysis, 2011) (2011), available at http://www.ncpa.org/pdfs/ba758.pdf, 
http://www.ncpa.org/pub/ba758 ; Katherine Pratt, Funding Health Care with an Employer 
Mandate: Efficiency and Equity Concerns, 39 ST. LOUIS U. L.J. 155, 160-61 (1994).  
273 42 U.S.C. 300gg-16; Notice 2010-63, 2010-2 C.B. 420.  
274 In Notice 2011-1, 2011-2 IRB 259, 12/22/2010, Additional market reforms—
discrimination in favor of highly compensated individuals; deferred application of rules, the 
IRS announced it was considering addressing such discrimination; however, as of March 20, 
2015, the IRS has not provided further guidance.  
275 Gamage, Perverse Incentives, supra note 241 at 671.   
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sponsored health insurance, whereas most lower-income taxpayers 
will receive much larger tax subsidies if they are not offered 
affordable employer-sponsored health insurance. This mismatch in 
the available tax subsidies results because the ACA maintains most 
of the previously existing tax benefits for employer-sponsored 
health insurance (which primarily benefit higher-income 
taxpayers), whereas the new tax subsidies that the ACA will create 
for health insurance purchased by individuals will primarily benefit 
lower-income taxpayers.276  

 
E. Potential Solutions to the Problem 

 
The adverse effect of these effective taxes can be reduced substantially 

by including the value of employer provided health insurance in employee 
taxable income and providing a premium tax credit that declines as family 
income rises.277 While the extent of the mismatch is hard to measure, the 
Employment Policies Institute has found, “it could be in the interest of a 
surprisingly large number of employees—and their employers—to change 
their current contracts so that otherwise-ineligible workers will be able to 
receive the Exchange subsidy.”278 The Congressional Budget Office tries to 
minimize the extent of the problem by asserting that few employers will try 
to avoid offering health insurance that meets the ACA’s requirements and 
few employees will decline employment that provides affordable health 
insurance.279  

Replacing the present income tax exclusion for employer provided 
health insurance with a premium tax credit matched to Exchange premium 
tax credits would generate the same benefit whether a low income worker 
acquired insurance on the Exchange or from an employer and eliminate the 
present regressive nature of the employer provided insurance benefit.280 Such 

                                                   
276 Id. at 672.  
277 See, e.g., Joondeph, supra note 258 at 1229-30; Gruber, supra note 254 at 1-3; 
Roffenbender, supra note 254 at 2, 5-6; Van de Water, supra note 254 at 1-2, 78-82. 
278 Richard V. Burkhauser, Sean Lyons and Kosali Simon, An Offer You Can't Refuse: 
Estimating the Coverage Effects of the 2010 Affordable Care Act 2 (Emp. Policies Inst., 2011), 
available at http://epionline.org/studies/110715 EPI AnOfferYouCant Refuse PolicyBrief 
Final.pdf.  
279 See Cong. Budget Office, CBO’s Analysis of the Major Health Care Legislation Enacted in 
March 2010, at 20-21 (2011), available at 
http://www.cbo.gov/sites/default/files/cbofiles/ftpdocs/121xx/doc12119/03-30-
healthcarelegislation.pdf.  
280 Seth J. Chandler, The Architecture of Contemporary Healthcare Reform and Effective 
Marginal Tax Rates, 29 MISS. C. L. REV. 335 (2010); Daniel Shaviro, Effective Marginal Tax 
Rates on Low-Income Households, 84 Tax Notes 1191, 1192 (Aug. 23, 1999). See also e.g., 
Goldberg and Camic, supra note 257 at 1; Joint Comm. on Tax’n, note 49, at 4-33; 
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a change may be politically feasible once the debate moves from whether the 
country should have almost universal health care to how it should be 
structured. Senator McCain has argued for refundable tax credits281 as has 
Congressman Paul Ryan, formerly Chairman of the House Budget 
Committee, now Speaker of the House of Representatives.282  
 

VII. CONCLUSION 
 

Understanding the current health care tax and subsidy structure is 
essential for both individuals and large employers. Individuals may receive 
premium tax credits to purchase insurance and will be penalized for failure to 
maintain insurance coverage. Employers will be penalized for failure to 
provide insurance as well as for providing insurance that is too expensive. 
Reconstructing the existing system of premium tax credits and tax 
expenditures would improve the efficiency and fairness of the current 
structure and should be considered for both reasons.283  
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Blumberg, Stacey McMorrow, Stephen Zuckerman, Timothy Waidmann and Karen Stockley, 
Containing the Growth of Spending in the U.S. Health System 11-13 (Urban Inst. Health Pol'y 
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281 Goldberg and Camic, supra note 257 at 4-33; Lucinda E. Jesson, Beyond Efficiency: 
Creating Health Policy Through the Tax Code 21, available at 
http://papers.ssrn.com/sol3/papers.cfm?abstract id=1695673. 
282 Avik Roy, Paul Ryan, in a Major Speech, Proposes Universal Health Coverage Via Tax 
Credits, Forbes Apothecary Blog (Sept. 28, 2011, 10:43 AM), 
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283 Health-Care Reform Is an Ongoing Process, The Economist Democracy in Am. Blog (Jan. 
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