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Stories about former banker Bradley Birkenfeld exploded in media 
outlets around the world in September, 2012, when reports circulated 
Birkenfeld was awarded a $104 million Internal Revenue Service (“IRS”) 
whistleblower payout. The reward was believed to be the largest U.S. 
whistleblower award of any kind paid to an individual to date.1 Birkenfeld 
provided detailed information to the U.S. government about tax evasion 
schemes perpetrated by his former Swiss employer, UBS. The $104 million 
represented a 26 percent award of the $400 million in taxes paid by UBS to 
the IRS as a result of a 2009 settlement.2 The reward highlighted the federal 
tax whistleblowing program—a little-known program that was overhauled by 
Congress in 2006 with the enactment of the IRS Whistleblower Act.3 
Notwithstanding the record payout to Birkenfeld and the recent legislative 
attempt to revitalize the tax whistleblowing program, the IRS continues to 
mismanage the program. This article identifies problems plaguing the IRS 
whistleblowing program and recommends simple reforms that would 
increase its effectiveness. 

                                                   
 J.D., Assistant Professor, Linfield College. 
** J.D., Professor of Business Law, emerita, Indiana University and Visiting Professor of Law, 
Seattle University. 
1 Laura Saunders & Robin Sidel, Whistleblower Gets $104 Million, WALL ST. J. (Sept. 11, 
2012), 
http://online.wsj.com/article/SB10000872396390444017504577645412614237708.html 
(noting that “[e]perts that track whistleblowers said Mr. Birkenfeld’s payment is the largest 
ever” even when taking into account other U.S. whistleblowing laws). 
2 Dennis J. Ventry Jr., Not Just Whistling Dixie: The Case for Tax Whistleblowers in the 
States, 59 VILL. L. REV. 425, 425 n.1 (2014) (observing that while the total fine paid by UBS 
was $780 million, $400 million represented money that UBS failed to withhold from U.S. 
taxpayer accounts—and therefore eligible to be used in the IRS whistleblower calculation—
while the remaining $380 million of fines levied against UBS were ineligible to be used in the 
calculation as this represented unreported profits UBS “earned from its cross-border business 
between 2001 and 2008”).  
3 Tax Relief & Health Care Act of 2006, Pub. L. No. 109-432, § 406, 120 Stat. 2922, 2958 
(2006) (amending I.R.C. § 7623). Prior to the statutory amendments to § 7623 in 2006, the 
“IRS Informants’ Rewards Program” was the name used for the awards program. Post-2006 
amendments, it was renamed the “IRS Whistleblowers Program.” 
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April, 2014, marked the 100th birthday of Form 1040, which most 
taxpayers use to report the amount they owe in taxes for the year. The 
form—once short enough to be published on the front page of the New York 
Times—now has hundreds of supplemental schedules and attachments.4 The 
growth in complexity of tax filing is mirrored by the growth over time in the 
number of U.S. citizens who fail to report all their income on the form. Each 
year the IRS faces a serious challenge combatting the tax gap, the difference 
between the estimated amount taxpayers owe and the amount ultimately paid, 
on income earned domestically and abroad. The most recent IRS estimate of 
the net domestic tax gap is $385 billion annually.5 However, U.S. taxpayers 
are required to report and pay U.S. income tax on worldwide income.6 The 
IRS estimate of $385 billion does not take into account the international tax 
gap: taxes owed on cross-border transactions that are subject to U.S. 
taxation.7 Estimates from non-IRS sources place the international tax gap 
between $40 billion to $123 billion annually.8 This means that the total 
annual U.S. tax gap ranges from $400 to $500 billion.  

One key strategy available to the IRS to improve tax collections and to 
raise compliance rates is to rely on informant-supplied tips.9 Typically, the 

                                                   
4 Eric Schansberg, 100 Years Later, Growth of 1040 has Matched Growth of our Government, 
THE NEWS-SENTINEL (Apr. 14, 2014), http://www.news-
sentinel.com/apps/pbcs.d11/article?AID=/20140414/EDITORIAL/140419. The original tax 
was 1% of income above $4,000 for married couples. Id.  
5 The tax gap is comprised of three components: underreporting, underpayment, and non-
filing. According to IRS projections, the gross tax gap is $450 billion annually, representing 
$376 billion of underreporting, $46 billion of underpayment, and $28 billion of non-filing of 
federal tax. The gross tax gap of $450 billion is reduced by $65 billion of late payments of tax 
to arrive at the net tax gap of $385 billion. The net tax gap represents an 85.5% compliance 
rate. I.R.S. News Release IR-2012-4 (last updated Feb. 6, 2014); see also Review of the 
President’s Fiscal Year 2014 Funding Request and Budget Justification for the Dep’t of the 
Treas. and the Internal Revenue Serv: Hearing Before The Comm. on Appropriations 
Subcomm. on Fin. Serv. And Gen. Gov’t U.S. S., 113th Cong. 6 (2014) [hereinafter Hearings] 
(Testimony of J. Russell George, Treasury Inspector Gen. For Tax Admin.), available at 
http://www.treasury.gov/tigta/congress/congress_05082013.pdf.  
6 Cook v. Tait, 265 U.S. 47 (1924) (holding that it is constitutional to impose an income tax 
based upon citizenship, regardless of physical residency within the U.S.); see Michael S. 
Kirsch, Taxing Citizens in a Global Economy, 82 N.Y.U. L. REV. 443, 443 (2007) (explaining 
the use of citizenship as a jurisdictional basis for imposing income tax and stating “[a]s a 
general matter, the United States is the only economically developed country that taxes its 
citizens abroad on their foreign income”). 
7 Hearings, supra note 5, at 8. 
8 Id. 
9 See generally Edward A. Morse, Whistleblowers and Tax Enforcement: Using Inside 
Information To Close The “Tax Gap,” 24 AKRON TAX J. 1, 35 (2009) (providing overview of 
IRS examination function in general, and reporting that “available data suggests that using 
informants can improve the effectiveness of the examination function and reduce the tax gap 
in a manner that increases the likelihood that noncompliant taxpayers are selected for 
examination”; Ventry, supra note 2, at 474-75 (“Whistleblowers can do more than just 
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IRS selects returns for audits by using a mathematical formula known as the 
Discriminate Index Function (or “DIF”).10 A report issued by the Treasury 
Inspector General for Tax Administration (TIGTA) concluded that 
“examinations initiated based on informant information had a higher dollar 
yield per hour and a lower no-change rate, when compared to returns selected 
using the IRS’ primary method of selecting returns, the Discriminant Index 
Function (DIF).”11 In addition, informants reduce the number of no-change 
audits; that is, audits where no adjustments are made.12 Given that 
examinations triggered by informant information are more cost effective than 
non-informant examinations, an efficient and well-run tax whistleblower 
program would be a significant step towards closing the U.S. tax gap. The 
IRS Whistleblowing Program, as it currently operates, is neither efficient nor 
well run. This article identifies problems with the tax whistleblowing 
program and offers solutions. 

Part I of this article provides an international context for the need for the 
IRS whistleblowing law and identifies efforts to reduce the tax gap. Part II 
traces the history of the federal tax whistleblower statute found in Internal 
Revenue Code (“I.R.C.”)13 Section 7623, summarizes the major changes 
made by the 2006 amendments to the law, and identifies some of the 
procedures instituted by the IRS in administering the tax bounty program. A 
number of other international, federal, and state whistleblowing programs 
offer financial incentives to informants. Part III reviews several of these 
whistleblowing programs in order to provide a perspective on the IRS 

                                                                                                                        
uncover and report knowing violations of the law. They can also prevent noncompliance from 
happening in the first place. An effective whistleblowing program . . . would add significant 
risk to noncompliance by increasing the probability of detection and the likelihood of potential 
penalties, the two most important variables in traditional tax deterrence models)” (citations 
omitted). 
10 Morse, supra note 9, at 7 (noting that while the particular algorithms and details of the 
Discriminate Index Function is a closely guarded IRS secret, that DIF involves a mathematical 
formula used to weigh various tax return characteristics for purposes of selecting some for 
audit); see TREAS. INSPECTOR GEN. FOR TAX ADMIN (TIGTA), 2006-30-092, THE 

INFORMANTS’ REWARDS PROGRAM NEEDS MORE CENTRALIZED MANAGEMENT OVERSIGHT 
(2006) [hereinafter “TIGTA 2006 REPORT”], available at 
http://www.treasury.gov/tigta/auditreports/2006reports/200630092fr.pdf. 
11 TIGTA 2006 REPORT, supra note 10, at 4 (footnotes omitted); see also Jeremiah Coder, 
Clash for Cash: The Conflict over Tax Whistleblower Contracts, 59 VILL. L. REV. 409, 418 
(2014) (noting that the IRS calculated in an unreleased 1999 report that whistleblower-inspired 
audits had a favorable cost-benefit ratio of four cents of cost per dollar collected, as compared 
to ten cents of costs incurred per dollar collected in DIF-motivated audits). 
12 Coder, supra note 11, at 418; see also Morse, supra note 9, at 12 (summarizing data from 
TIGTA 2006 Report that showed for the fiscal years 2003-2005 the no-change percentage rate 
for DIF audits was 28%, versus 21% for informant audits). 
13 Unless otherwise noted, all Section references are to the Internal Revenue Code as currently 
in effect. 
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whistleblowing law. The IRS Whistleblower Act is evaluated in Part IV. 
Current issues and problems are identified, and recommendations are 
proposed that would address the shortcomings. 
 

I. INTERNATIONAL CONTEXT 
 

The government has long tried to catch tax cheats, but since the 
financial crisis of 2008, the intensity of the effort to close the tax gap has 
greatly increased.14 A part of that drive is to collect from U.S. citizens who 
hide assets overseas. The campaign to collect taxes on overseas assets has 
been aided by the possibility of generous rewards for blowing the whistle on 
tax cheats15 as well as criminal prosecutions,16 fines, and an amnesty 
program.17 The interactions of these can be seen in the case of a U.S. 
physician turned IRS whistleblower. The physician was told by his UBS 
banker, Renzo Gadola, to keep his Swiss account secret and to not enter the 
U.S. amnesty program.18 Working undercover, the physician helped IRS 
officials catch Gadola, who in turned cooperated with U.S government. The 
information gleaned from Gadola led to the release of the identities of 
thousands of Swiss bank account holders; thus helping to break down the 
vaunted Swiss bank secrecy principle.19  

The IRS’s amnesty program, the Offshore Voluntary Disclosure 
Program (“OVDP”), offers protection for a limited time from criminal 
prosecution for citizens who disclose their off-shore assets and pay the back 
taxes, interest, and penalties.20 More than 43,000 U.S. taxpayers have come 

                                                   
14 Giovani Legorano, Southern Europe’s Tax Collectors Try Again, WALL ST. J., Jan. 23, 
2015, at A8. 
15 Tax Relief & Health Care Act of 2006, Pub. L. No. 109-432, § 406, 120 Stat. 2922, 2958 
(2006) (amending I.R.C. § 7623).  
16 Michael A. Berger, Note, Not So Safe Haven: Reducing Tax Evasion by Regulation 
Correspondent Banks Operating in the United States, 12 J. INT’L BUS. & LAW 51 (2013) 
(explaining the inner workings of tax havens and observing that “[t]ax evasion by wealthy 
individuals is perhaps the greatest financial crime the United States (“U.S.”) has known”). 
17 The Foreign Account Tax Compliance Act (FATCA), I.R.C. §§ 1471-74, 6038 D (2012). 
Penalties for failure to report can include up to 50% of an account balance per year. Liam 
Pleven & Laura Saunders, More Taxpayers Depart U.S., WALL ST. J., Aug. 10, 2013, at B2.  
18 See Gretchen Morgenson, Sounding the Alarm, to Little Applause, N.Y. TIMES, Feb. 9, 2014, 
at BU1. The physician was allegedly threatened by “powerful people” in Switzerland with 
retaliation if he closed his accounts. 
19 Id. See generally, Berger, supra note 16 (detailing the impact of the disclosures of UBS 
clients to U.S. authorities and the significant roles played by Bradley Birkenfeld, Renzo 
Gadola, Raoul Weil, and Martin Lack in the process of contributing to the marked change in 
Swizz bank secrecy laws). 
20 See Mark Peters & Laura Saunders, Beanie Babies Creator Avoids Prison Time, WALL ST. 
J., Jan. 15, 2014, at B3. Swiss units of Goldman Sachs and Morgan Stanley have agreed to 
turn over details about how they might have helped Americans evade taxes in exchange for 



Spring 2016 Farag & Dworkin/23 
 

 

forward and paid about $6 billion in taxes and penalties.21 Banks can also 
enter an amnesty program for no criminal prosecution for aiding tax evasion 
if they reveal information about their dealings with Americans.22 After UBS 
was fined $780 million for helping U.S. taxpayers evade taxes, hundreds of 
Swiss banks have applied to the amnesty program.23 Swiss units of Goldman 
Sachs Group, Inc. and Morgan Stanley, for example, have reportedly agreed 
to hand over information in exchange for not being criminally prosecuted.24 
Many Swiss banks are also dropping U.S. clients in an effort to reduce the 
risk of criminal investigation and prosecution,25 and other non-Swiss 
institutions, such as Fidelity Investments, are taking restrictive actions.26 

The government’s offshore recovery campaign has so far netted more 
than $1 billion.27 On June 19, 2014, the IRS announced changes in the OVDP 
program designed to streamline and strengthen the program.28 

Credit Suisse, the second-largest Swiss bank,29 recently pleaded guilty 
to criminal charges of conspiring to help Americans hide assets and evade 

                                                                                                                        
protection from criminal prosecution. John Letzing, Banks’ Swiss Units to Aid in Probe, WALL 

ST. J., Apr. 30, 2014, at C3. 
21

 STAFF OF S. PERMANENT SUBCOMM. ON INVESTIGATIONS, 113TH
 CONG., REP. ON THE EFFORT 

TO COLLECT UNPAID TAXES ON BILLIONS HIDDEN IN OFFSHORE ACCOUNTS, 
http://www.hsgac.senate.gov/download/report-offshore-tax-evasion-the-effort-to-collect-
unpaid-taxes-on-billions-in-hidden-offshore-accounts-5-22-14-update. See also, Ian Zibel & 
John Letzing, Senate Report Blasts Credit Suisse, WALL ST. J., Feb. 26, 2014, at C1. 
Taxpayers must report before the IRS investigates them. 
22 About 100 Swiss banks have applied to the program. Devlin Barrett & John Revill, Bank 
Nears Record Tax Plea, WALL ST. J., May 6, 2014, at A1. 
23 John Letzing, U.S. Probes Swiss Insurance Plans, WALL ST. J., Feb. 24, 2014, at C1. The 
actions taken against UBS did not hurt its profit in 2014. Jenny Anderson, UBS Profit Grows 
Despite Legal Costs, INT’L HERALD TRIBUNE, OCT. 29, 2014, at 14.  
24 Letzing, supra note 23. 
25 Deutsche Bank AG, for example, has asked U.S. clients with accounts in Belgium to close 
their accounts and transfer them to other banks. HSBC and Unicredit SpA’s German unit have 
closed some services to U.S. residents. John D. McKinnon & Eyk Henning, Banks Get Break 
on New Tax-Evasion Enforcement, WALL ST. J., May 3, 2014, at A1. Indeed, HSBC is now 
selling more than $10 billion in assets it managed for wealthy clients in its Swiss bank “amid a 
global crackdown on tax evasion.” John Letzing & Ian Walker, HSBC Sells Swiss Portfolio, 
WALL ST. J., June 25, 2014. Germany, France, and other countries, in addition to the U.S. are 
cracking down on tax evasion. Id. 
26 Laura Saunders, Fidelity Crimps U.S. Clients Living Abroad, WALL ST. J., July 2, 2014, at 
C3. Fidelity told U.S. clients living outside the United States that they can no longer buy or 
trade mutual funds in their brokerage accounts. Stephen Austin, a spokesman for the company, 
said the action was prompted by “today’s continually evolving global regulatory 
environment.” Id. 
27 Morgenson, supra note 18. 
28 I.R.S. News Release IR-2014-73 (June 18, 2014). 
29 In 2006, the bank had more than 1,800 bankers working on the American business and had 
22,000 U.S. customers with accounts worth $1.35 billion. Since the investigations, the bank 
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taxes, and agreed to pay a $2.6 billion settlement.30 There are some important 
differences, though, from the UBS case. The Credit Suisse case involved 
criminal charges; indeed, it is the first financial institution to plead guilty to a 
crime in more than a decade.31 An important second difference is that the 
bank apparently agreed to the huge fine and guilty plea rather than reveal the 
names of many of its account holders.32 Additionally, even after it knew of 
the investigation, Credit Suisse continued to help hide assets33 through 
actions such as some managers helping clients move assets to other offshore 
banks to avoid identity and allowing documents to be lost or destroyed.34 
While the U.S. hailed the guilty plea and the money to be paid as striking “an 
important balance of holding a financial institution liable for its conduct 
without causing undue harm on innocent employees, and the economy 

                                                                                                                        
has closed U.S. accounts and doesn’t offer off-shore accounts to U.S. citizens. Zibel & 
Letzing, supra note 21. 
30 Press Release, Dep’t of Just., Attorney General Eric Holder Announces Guilty Plea in 
Credit Suisse Offshore Tax Evasion Case (May 19, 2014), 
http://justice.gov/iso/opa/ag/speeches/2014/ag-speech-1405192.html [hereinafter DOJ Press 
Release]. See also, Andrew Grossman et al., Big Bank Pleads Guilty in Criminal Tax Case, 
WALL ST. J., May 20, 2014, at A1. The award will be split between the Department of Justice 
($1.8 billion), the Federal Reserve ($100 million), and the New York Department of Financial 
Services ($715 million). Id. 
31 DOJ Catch of the Week – Credit Suisse, CONSTANTINE CANNON LLP (May 23, 2014),  
http://www.whistleblower-insider.com/doj-catch-week-credit-suisse/#.U6D3p3YzTE1. Eight 
former Credit Suisse employees have also been criminally charged with helping aid tax 
evasion. See also, Grossman et al., supra note 30. 
32 So far, the bank has only handed over identities of 238 U.S. accounts but many more are 
likely to follow. Credit Suisse said the penalties will cut its profits for the quarter, but it 
expects no “material impact” on operations. Thus, they seem to be treating it as a cost of doing 
business. Grossman et al., supra note 30. Justice said, however, that it will get information that 
will lead to specific account holders. Id. The settlement has been criticized for not making the 
bank turn over names. Despite the “no material impact” statement, the bank in July asked the 
court to delay its sentencing until November because billions of dollars in assets it manages 
for more than 100 pension plans could be at risk unless it first gets permission from the U.S. 
Department of Labor to continue to provide services despite its guilty plea. John Letzing, 
Credit Suisse Seeks Delay, WALL ST. J., July 10, 2014, at C3. The bank reported a loss for its 
2014 second quarter because of the size and scope of its legal troubles. John Letzing, Legal 
Costs Crunch Credit Suisse, WALL ST. J., July 23, 2014, at C3. 
33 The Department of Justice investigation became known in 2010. The bank was accused of 
aggressively seeking U.S. clients through actions such as recruiting at leisure activities like a 
ball, at golf tournaments, and while Americans were on their way to ski vacations. They also 
allegedly urged clients to avoid creating a paper trail by traveling to Switzerland to do their 
transactions. Zibel & Letzing, supra note 21. The statement was based on a 181-page report 
from the Senate Permanent Subcommittee on Investigations. 
34 DOJ Press Release, supra note 30; Ziebel & Letzig, supra note 21. Other wrongdoing cited 
by the DOJ include using offshore credit and debit cards to repatriate funds, and deceiving the 
Federal Reserve, the Securities and Exchange Commission, and the Department of Justice, in 
addition to the IRS. DOJ Press Release, supra note 30. 
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generally,”35 critics have cited it an example of banks being “too big to 
fail.”36 The Senate has also criticized the IRS for moving too slowly and not 
aggressively enough.37 

Building on the Credit Suisse success, the U.S continues to pressure 
other Swiss banks.38 There are at least 14 other Swiss banks under 
investigation,39 and the search for hidden assets has become a “global chase” 
where U.S. authorities are tracing records to Singapore and the Cook Islands, 
among other places.40 The U.S. is now broadening its collection efforts with 
attention newly focused on other tax havens such as the Cayman Islands.41 
Bank Leumi Group, based in Israel, is the most recent bank to admit to 
helping U.S. citizens avoid taxes by stashing assets offshore.42 It agreed to 
pay $400 million and fire several senior employees.43 Additionally, in April 
of 2014 the Treasury Department and the IRS announced that 19 more 
nations44 had been added to the list of countries that have reached agreements 
in substance with the U.S. on implementation of the Foreign Account Tax 
Compliance Act (“FATCA”),45 bringing the total to 45.46 FATCA requires 

                                                   
35 Attorney General Eric Holder stated, “This case shows that no financial institution, no 
matter its size or global reach, is above the law.” DOJ Press Release, supra note 30; Devlin 
Barrett, U.S. Broadens Tax Hunt, WALL ST. J., May 27, 2014, at C5 (citing Kathryn Kennedy, 
head of the tax division of the Justice Department). 
36 See, e.g., Joe Nocera, Credit Suisse Gets Off Easy, N.Y. TIMES, May 24, 2014, at A19; 
Floyd Norris, Banks Stay in Business As Felons, N.Y. TIMES, May 16, 2014, at B1. Credit 
Suisse investors “seem to think the bank got off lightly” because the stock rose the day after 
the settlement was announced. DOJ Catch of the Week – Credit Suisse, supra note 30.  
37 Laura Saunders, The Next Offshore Target, WALL ST. J., Apr. 5, 2014, at B9. Three financial 
advisers based in the Caymans were arrested in March 2014.; Zibel & Letzing, supra note 21. 
38 John Letzing, Pictet Sheds Cloak, Reports Financial Data, WALL ST. J. Aug. 27, 2014, at 
C3. The bank publicly reported its financial results as the result of the change in the traditional 
Swiss bank secrecy tradition. Other Swiss institutions are reportedly going to follow suit. A 
recent study also found that more than one third of the banks had losses. Id. 
39 Zibel & Letzing, supra note 21. 
40 Barrett, supra note 35. The head of the Justice Department tax division said they have traced 
money to banks in India, Israel, Luxembourg, Lichtenstein, the Cayman Islands, and other 
Caribbean countries. Id. 
41 Id. 
42 Christopher M. Matthews, Tax Evasion: Israeli Bank to Pay U.S $400 Million in Pact, 
WALL ST. J., DEC. 23, 2014, at C2.  
43 Id. 
44 John McKinnon, More Nations Agree to Help U.S. on Tax Evasion, WALL ST. J., Apr. 3, 
2014, at A6. Cooperating countries include Australia, the British Virgin Islands, Brazil, South 
Africa and South Korea. 
45 I.R.C. §§ 1471 et seq (2012). Banks are divided into three categories for purposes of 
sanctions. Those which have not aided evasion are in category 3 and will not face action. 
Category 2 encompasses banks which are trying to comply. About one-third of Swiss banks 
are in this category. Letzig, supra note 20. In category 1 are banks that have drawn criminal 
probes.  
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foreign financial institutions in those countries to provide information to the 
U.S. about Americans’ accounts in those institutions as well as more clearly 
defining their responsibilities under the Act.47 The impetus for the 
agreements is that without the intergovernmental agreement, the financial 
institutions could face stiff penalties in regard to their dealings with their 
U.S. counterparts. The aggressive action by the U.S. against Swiss banks is 
an example.48 

The U.S. is not alone in pursuing tax avoiders,49 and as those probes 
reveal U.S. avoiders, additional information50 comes into U.S. hands. For 
example, Geneva prosecutors searched the offices of the Swiss unit of HSBC 
Holdings PLC for evidence regarding tax evasion and money laundering.51 
This follows an investigation into the bank’s U.K. unit, and a 2015 “dump” 
of information about HSBC’s historical practices abetting tax evaders.52 The 
information is based on documents taken by a former HSBC employee, 

                                                                                                                        
46 As of June, 2014, 78 countries had agreed to transfer account information to the IRS or are 
negotiating to do so. Laura Saunders, Offshore Accounts: What to Do Now, WALL ST. J. June 
21-22, 2014, at B7. 
47 Letzig, supra note 20. 
48 Even though the U.S. government has been talking about acting aggressively, they 
announced in June that they would extend the deadline for about 106 Swiss banks to hand over 
information about their activities that helped U.S. clients hide their assets. The banks must 
examine their books and compile information about how they set up their accounts. Neil 
MacLucas, U.S. Extends Deadline for Bank-Data Handover, WALL ST. J., June 6, 2014, at B2. 
They are also supposed to withhold a share of several types of payments to lenders that aren’t 
in compliance with FATCA. McKinnon & Henning, supra note 25. This follows an earlier 
announcement that the government would not rigorously enforce many requirements of 
FATCA until 2016 as long as banks are making a good faith effort to comply. The leniency 
seems to be a result of lobbying by the banks which have complained about heavy 
administrative burdens and which fear a loss of customers as well as disruption, especially 
because major countries such as Saudi Arabia and China, haven’t signed the agreement with 
the U.S. Id. This leniency for banks is not likely to affect individual taxpayers’ compliance 
requirements.  
49 See, e.g., Harriet Torry, Countries Sign Deal To Combat Tax Evasion, WALL ST. J., OCT. 30, 
2014, at A9; Gabriele Parussini, India Seeks Tax Date, WALL ST. J., Feb. 25, 2015, at C2; 
Legorano, supra note 14. The Greek government, desperate to find additional resources, 
introduced a measure to get “casual” tax spies such as students, housekeepers, and other 
nonprofessionals, give them some training, and have them pose as customers while wired for 
sound and video. They would then provide evidence of failure to report or collect taxes. 
50 Neil MacLucas & Margot Patrick, HSBC Unit Offices in Geneva Are Searched, WALL ST. J., 
FEB. 19, 2015, at C3.  
51 Katharina Bart, Switzerland Flexes Parliamentary Muscle as Scrutiny of HSBC Intensifies, 
REUTERS (Feb. 19, 2015) http://www.reuters.com/article/2015/02/19/hsbc-tax-swiss-
idUSL5N0VT2YM20150219.   
52 Id. The French are also investigating HSBC for laundering the proceeds of tax fraud. Inti 
Laundauro & John Letzing, French Probe Swiss Unit for Laundering Fraud, WALL ST. J., 
NOV. 22/23, 2014, AT B2. 
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Herve Falciani, and provided to the media.53 Another example is France, 
which is bringing Birkenfeld, the original UBS whistleblower, in to testify in 
that country’s investigation.54 

Criminal prosecutions against individual taxpayers for hiding assets 
overseas are relatively rare. Only about 100 taxpayers have been criminally 
charged, and they get relatively small penalties.55 The most famous of these, 
so far, is Ty Warner, the creator of Beanie Babies who evaded an estimated 
$5.6 million in taxes over about a decade.56 His penalty for this was $53.6 
million plus $27 million in back taxes and interest, but only two years of 
probation.57 The U.S. did bring criminal charges against a top UBS official, 
but he was acquitted.58 It is predicted that this will make prosecution of other 
high-level executives more complicated.59 

U.S. government attempts to narrow the international tax gap have not 
been entirely successful. One underutilized tool that could help narrow the 
gap is the IRS whistleblowing program. The following section provides an 
explanation of the IRS whistleblower law. 
 

  

                                                   
53 Chad Bray, HSBC Stung by New Claims that It Had Aided Tax Evaders, SEATTLE TIMES, 
Feb. 10, 2015, at A7. The information was given to the International Consortium of 
Investigative Journalists. CBS and other TV and papers outside the U.S. also participated. The 
documents were taken by Herve Falciani, a former computer analyst for the company. He 
faces criminal charges in Switzerland for breaching Swiss bank-secrecy laws. John Letzing, 
New Details Emerge On HSBC Swiss Unit, WALL ST. J., Feb. 10, 2015, at C3. Bank executives 
claimed the bank suffered from “horrible reputational damage” when they appeared before a 
British Parliament Treasury Committee. Marco Patrick & Max Colchester, Gulliver’s 
Travails: CEO At HSBC Takes Heat, WALL ST. J., FEB. 26, 2015, at C3. 
54 John Letzing, Whistleblower Adds to UBS’s Tax Woes in France, WALL ST. J. (Feb. 18, 
2015), http://blogs.wsj.com/moneybeat/2015/02/18/whistleblower-adds-to-ubss-tax-woes-in-
france/. Although Birkenfeld is still on probation, he was given special permission to go to 
Paris from Feb. 25 to Mar. 1 by the DOJ. The French judges who are conducting the 
investigation have required UBS to post a 1.1 billion euros bond. Id. 
55 Peters & Saunders, supra note 20. Most sentences are shorter than allowed under federal 
sentencing guidelines; nearly two-thirds have received probation and many others have had 
sentences of six months or less. Id. As of August 2013, 86 U.S. taxpayers had been criminally 
charged as well as 35 advisers and firms. There had been 64 guilty pleas and 10 guilty 
verdicts. The average account balance at its peak was $6.8 million. Laura Saunders, Offshore-
Adviser Plea Marks a Shift, WALL ST. J., Aug. 24, 2013, at B9. 
56 Peters & Saunders, supra note 20. 
57 Id. The penalty is believed to be the largest paid for an offshore account tax evasion. Id. 
58 The official, Raoul Weil, was the number 3 executive in the bank. Andrew Grossman, UBS 
Case Focuses On Ex-Executive’s Role, WALL ST. J., Oct. 15, 2014, at C3. He was the highest-
ranking executive of a big bank to be charged. 
59 Andrew Grossman, U.S. Tax Task Toughens, WALL ST. J., Nov. 5, 2014, at C1; Andrew 
Grossman, Acquittal in UBS Case Sets Back Tax Probe, WALL ST. J., Nov. 15, 2014, at C3. 
Lower-level employees have pleaded guilty. Id. 
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II. IRS WHISTLEBLOWER LAW EXPLAINED 
 

Section 7623 (the “IRS Whistleblower Act”) provides financial 
incentives for tax whistleblowing. Under the IRS Whistleblower Act, two 
types of whistleblower awards now exist: (1) a discretionary award under 
Section 7623(a), with IRS policy determining the amount; and (2) a 
mandatory award under Section 7623(b), in which the IRS will pay 15 to 30 
percent of the amount collected. The first portion of Part II provides a brief 
history of Section 7623. The second section summarizes changes instituted 
by the Tax Relief and Health Care Act of 2006 amendments and explains a 
few of the administrative rules and procedures that have been implemented 
since the program was overhauled. 
 

A. History of Section 7623 
 

The authority of the IRS to pay awards to whistleblowers is not new. In 
1867, Congress enacted what is now Section 7623(a).60 Under the original 
law, the Secretary of the Treasury was allowed to pay awards to individuals 
who provided information that aided in detecting and punishing those guilty 
of violating tax laws. Initially, Congress appropriated funds to pay these 
discretionary awards. Other than one substantive revision in 1996,61 in which 
Congress changed the source of awards to money the IRS collected as a 
result of information provided by whistleblowers, the law remained largely 
unchanged until a major overhaul occurred in 2006. Before the 2006 
amendments to Section 7623, whistleblowers could expect to receive awards 
of one percent, 10 percent, or 15 percent of proceeds.62 The cap on awards 
was set at $10 million.63 

                                                   
60 An Act to Amend Existing Law Relating to Internal Revenue and for Other Purposes, Ch. 
169, 7, 14 Stat. 471, 473 (1867). 
61 Taxpayer Bill of Rights 2, Pub. L. No 104-168, § 1209, 110 Stat. 1452 (July 30, 1996). 
62 “Essentially, a 15% award was available if the whistleblower’s information directly led to 
the recovery, a 10% award was available if the whistleblower’s information indirectly led to 
the recovery, and a 1% reward was available if the whistleblower’s information caused an 
investigation but was unrelated to the recovery.” Michelle M. Kwon, Whistling Dixie About 
the IRS Whistleblower Program Thanks to the IRC Confidentiality Restrictions, 29 VA. TAX 

REV. 447, 452-53 (2009). 
63 While the limit was announced as $10 million, according to the IRS in its annual report to 
Congress the cap was waived from time to time under special agreement with a whistleblower. 
I.R.S., WHISTLEBLOWER OFFICE, FISCAL YEAR 2013 REPORT TO THE CONGRESS ON THE USE 

OF SECTION 7623 (2014), available at 
http://www.irs.gov/pub/whistleblower/Whistleblower_Annual_report_FY_13_3_7_14_52549.p
df, [hereinafter IRS 2013 WHISTLEBLOWER REPORT].  
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Prior to 2006, Section 7623(a) was largely seen as underutilized and 
ineffective.64 In June 2006, the Treasury Inspector General for Tax 
Administration (“TIGTA”) issued a report describing the numerous 
shortcomings of the IRS program that “suffered from decentralized 
management, poor oversight, lack of standardization with respect to 
informant tips and Service payments, and inefficient processing of claims, 
examinations, and rewards.”65 Spearheaded by Senator Charles Grassley (R-
IA), Congress passed amendments in 2006 to address these perceived 
problems. The purpose of the changes was to address the concerns raised in 
the 2006 TIGTA report, to re-invigorate the old IRS reward program, and to 
target large dollar cases.66 The 2006 amendments to the IRS Whistleblower 
Act were partially modeled after the 1986 amendments to the federal False 
Claims Act (FCA), widely considered as the federal government’s most 
successful anti-fraud program.67 Since Senator Grassley was a key sponsor of 
the 1986 amendments to the federal False Claims Act and the author of the 
2006 amendments to Section 7623,68 it is not surprising to see similarities 
between the two federal whistleblowing laws. 
 

B. Tax Relief and Health Care Act of 2006 
 

The Tax Relief and Health Care Act of 2006 made a number of 
substantive changes to the old IRS reward program. Three of the more 
significant changes included the creation of a national whistleblowing office, 
the implementation of mandatory awards at fixed percentages, and the 

                                                   
64 See Cooper v. Commissioner, 135 T.C. 70, 73 (2010) (observing that “discretionary 
whistleblower awards have been arbitrary and inconsistent . . . because of a lack of 
standardized procedures and limited managerial oversight”); Dennis J. Ventry, Whistleblowers 
and Qui Tam for Tax, 61 TAX LAW. 357, 362-63 (Winter 2008) (reporting that the IRS 
Informants’ Rewards Program was “broken,” and detailing numerous deficiencies); Ashlin 
Aldinger, Comment, A Race to the IRS: Are Snitches and Criminals the New Business Model?, 
51 HOUS. L. REV. 913, 924 (2014) (noting that between 1989 and 1998, the IRS paid out only 
2% of proceeds to informants). 
65 TIGTA 2006 REPORT, supra note 10, at 7. 
66 See Ron West, John H. Skarbnik, & Frank L. Brunetti, A Primer for Tax Whistleblowers, 
TAXES, Apr. 2012, at 27, 30 (noting the “catalyst for the 2006 changes in the law was the idea 
of re-energizing the reward program which would aid to close the tax gap” and the intent was 
to focus on large-dollar cases that had the potential to collect billions for the U.S. Treasury). 
67 Letter from Sen. Charles E. Grassley, U.S. Senate, to Neal S. Wolin, Acting Sec’y, U.S. 
Dep’t of Treas., Mark Mazur, Asst. Sec’y for Tax Policy, U.S. Dep’t of Treas., & Steven T. 
Miller, Acting Comm’r, Internal Revenue Serv., at 2, Jan. 28, 2013, available at 
http://www.grassley.senate.gov/about/upload/WB-Regs.pdf. 
68 Kwon, supra note 62, at 457 n.58 (observing “Senator Charles Grassley, while chair of the 
Senate Finance Committee, sponsored the 2006 changes to the IRS Whistleblower Act . . . 
[and] Senator Grassley also was a key sponsor of the 1986 amendments to the federal False 
Claims Act”). 
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establishment of judicial appeal rights to whistleblowers. Those changes are 
explained next. 

A new centralized IRS Whistleblower Office (“WBO”) was created 
within the IRS.69 Under prior law, whistleblower claims were handled at 
multiple IRS regional offices around the country with “few standardized 
procedures to process whistleblower claims.”70 It was thought that a 
centralized whistleblower office that reports directly to the I.R.S. 
Commissioner could reduce some of the pre-2006 complaints that 
whistleblower claims were “lost, ignored, relegated to the backroom or 
forgotten by the responsible divisions at the IRS.”71 The WBO was 
established to manage and track whistleblower claims and to provide overall 
administration to the revised program.72 

The most significant change resulting from the 2006 overhaul was the 
addition of the mandatory provision of Section 7623(b). The 2006 law re-
designated prior Section 7623 as Section 7623(a) and created a new Section 
7623(b). Under this provision, when taxes, penalties, interest, and other 
amounts in dispute exceed $2 million,73 subject to a couple of exceptions, the 
IRS is required to pay between 15 and 30 percent of the amount collected.74 
Award calculations begin at the 15 percent statutory minimum. The WBO 
then takes into account positive75 and negative76 factors. There is no cap on 

                                                   
69 The WBO was established in an off-code provision, meaning that it is found only in the 
enacting legislation and not the Internal Revenue Code itself. Kwon, supra note 62, at 456. 
70 Kwon, supra note 62, at 453. There were myriad other problems with the pre-2006 tax 
informant program: “People who wanted to blow the whistle were expected to come forward 
on their own to request an award. The Service did not advertise its award program; it also 
instructed its employees not to solicit or encourage persons to provide information in 
exchange for an award.” Id. 
71 West et al., supra note 66, at 29.  
72 See id. at 38-39 for general description of the role of the WBO in the revised IRS 
whistleblowing program. 
73 I.R.C. § 7623(b)(5) (2012). 
74 I.R.C. § 7623(b)(1) (2012); see generally West et al., supra note 66; and Charles P. Rettig, 
The IRS Whistleblower Program: Making Money the Old Fashioned Way! J. OF TAX PRAC. & 

PROC, Apr.-May 2012, at 21.  
75 Positive factors include, but are not limited to: (i) the whistleblower acted promptly to 
inform the IRS or the taxpayer of the tax noncompliance; (ii) The information provided 
identified an issue of a type previously unknown to the IRS; (iii) the information provided 
identified taxpayer behavior that the IRS was unlikely to identify or that was particularly 
difficult to detect through the IRS's exercise of reasonable diligence; (iv) the information 
provided thoroughly presented the factual details of tax noncompliance in a clear and 
organized manner, particularly if the manner of the presentation saved the IRS work and 
resources; (v) the whistleblower (or the whistleblower's legal representative, if any) provided 
exceptional cooperation and assistance during the pendency of the actions; (vi) the information 
provided identified assets of the taxpayer that could be used to pay liabilities, particularly if 
the assets were not otherwise known to the IRS; (vii) the information provided identified 
connections between transactions, or parties to transactions, that enabled the IRS to understand 
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the rewards under Section 7623(b). Participation by the informant in the 
activities that leads to underpayment of tax is not an automatic bar to an 
award, but serves as a negative factor that can reduce the amount of the 
award.77 Under Section 7623(b)(3), the WBO may appropriately reduce an 
award if the whistleblower planned and initiated the actions that led to the tax 
underpayment, after assessing whether the whistleblower’s role as a planner 
and initiator was significant, moderate, or minimal.78 In egregious cases, 
where the informant is convicted of criminal conduct connected with his role 
in the planning and initiating the action that led to underpayment of taxes, the 
WBO is prohibited from making an award to the informant.79 

A third major change in the whistleblowing law pertained to judicial 
review. Prior to the 2006 amendments, whistleblowers were not given the 
right under Section 7623 to judicially appeal IRS award determinations.80 
The only potential avenue for judicial review occurred under the Tucker Act, 
which gives the Court of Federal Claims jurisdiction to hear contract claims 
against the U.S. in excess of $10,000.81 Under prior law, an IRS 
whistleblower would first have to prove that the whistleblower had an actual 
contract with the IRS. If that hurdle could be surmounted, the whistleblower 

                                                                                                                        
tax implications that might not otherwise have been understood by the IRS; and (viii) the 
information provided had an impact on the behavior of the taxpayer, for example by causing 
the taxpayer to correct a previously-reported improper position. Treas. Reg. § 301.7623-
4(b)(1) (as amended in 2014). 
76 Negative factors include, but are not limited to: (i) the whistleblower delayed informing the 
IRS after learning the relevant facts, particularly if the delay adversely affected the IRS’s 
ability to pursue an action or issue; (ii) the whistleblower contributed to the underpayment of 
tax or tax noncompliance identified; (iii) the whistleblower directly or indirectly profited from 
the underpayment of tax or tax noncompliance identified, but did not plan and initiate the 
actions that led to the underpayment of tax or actions described in section 7623(a)(2); (iv) the 
whistleblower (or the whistleblower’s legal representative, if any) negatively affected the 
IRS’s ability to pursue the action(s), for example by disclosing the existence or scope of an 
enforcement activity; (v) the whistleblower (or the whistleblower'’s legal representative, if 
any) violated instructions provided by the IRS, particularly if the violation caused the IRS to 
expend additional resources; (vi) the whistleblower (or the whistleblower's legal 
representative, if any) violated the terms of the confidentiality agreement described in § 
301.7623-3(c)(2)(iv); (vii) the whistleblower (or the whistleblower’s legal representative, if 
any) violated the terms of a contract entered into with the IRS pursuant to § 301.6103(n)-2; 
and (viii) the whistleblower provided false or misleading information or otherwise violated the 
requirements of section 7623(b)(6)(C) or §301.7623-1(c)(3). Treas. Reg. § 301.7623-4(b)(2) 
(as amended in 2014). 
77 Internal Revenue Manual (“IRM”) 25.2.2.9.2. (June 18, 2010).  
78 Id.  
79 I.R.C. § 7623(b)(3) (2012). See also IRM 25.2.2.2.4 (June 18, 2010). 
80 See West et al., supra note 66, at 30 (stating “[a]nother shortcoming with the prior reward 
program as it existed until 2006 was the lack of statutory right to a judicial review of reward 
determination made by the IRS”). 
81 28 U.S.C. § 1491(a)(1) (2012). 
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would then have to prove that the IRS abused its discretion by acting 
arbitrarily and unreasonably in making or denying the award.82 In one study 
undertaken between 1941 and 1998, it was determined that the IRS won 
every one of the nineteen cases that whistleblowers filed to challenge 
awards.83 Under current law, claims made under the discretionary provision 
of Section 7623(a) are still generally not appealable. However, claims made 
under the mandatory provision of Section 7623(b) are now appealable to the 
U.S. Tax Court.84 

Congress, as part of the Tax Relief and Health Care Act of 2006, 
directed the Secretary of the Treasury to issue guidance for the operation of 
the whistleblower program.85 The Treasury has since adopted regulations 
governing the administration of the tax whistleblowing program.86 Key 
provisions are highlighted next. 

Section 7623(b) awards are limited to individuals.87 Certain individuals, 
such as Treasury Department officials, are prohibited from receiving 
whistleblower awards.88 Claims under either Section 7623(a) or Section 
7623(b) are made under penalty of perjury.89 Whistleblowers may not submit 
claims anonymously, as the IRS needs to assess the credibility of 
whistleblowers and the information they provide.90 The IRS is required to use 
its best efforts to keep the identity of whistleblowers secret.91 While 
whistleblower confidentiality is laudable, unlike numerous other 
whistleblower statutes, the IRS Whistleblower Act does not contain anti-

                                                   
82 See West et al., supra note 66, at 30 (observing that “[s]ince the payment of rewards was 
uniformly held to be discretionary on the part of the IRS—a discretionary exercise of 
governmental powers—suits to compel payment were unsuccessful”). 
83 Kwon, supra note 62, at 455 (referencing study in Terry Gutierrez, IRS Informants Reward 
Program: Is it Fair? 84 TAX NOTES 1203 (1999)). In the same study by Gutierrez, it was 
reported that of the 95,105 tax whistleblower claims filed from 1989 to 1998, the Service paid 
awards on 6310 of them. Id. at 455 n.42. 
84 I.R.C. § 7623(b)(4) (2012). 
85 Tax Relief & Health Care Act of 2006 § 406(b). 
86 Final whistleblower regulations, providing comprehensive guidance for the tax award 
program, were issued Aug. 7, 2014, and made effective Aug. 12, 2014. T.D. 9687, 2014-36 
I.R.B. 486. 
87 Treas. Reg. § 301.7623-1(b)(1) (as amended in 2014). 
88 Id. 
89 Treas. Reg. § 301.7623-1(c)(2) (as amended in 2014). 
90 Treas. Reg. § 301.7623-1(c)(3) (as amended in 2014). 
91 Treas. Reg. § 301.7623-1(e) (as amended in 2014). The preamble released with the final 
whistleblower regulations noted that there is an “informant privilege” which allows the 
government to safeguard the identity of the person providing information about violations of 
law from law enforcement. However, this informant privilege is held by the government, and 
not the informant, and that the privilege is not absolute. In certain cases, the government may 
disclose the identity of the informant if doing so serves the best interest of the government. 
T.D. 9687, 2014-36 I.R.B. 486, 490. 
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retaliation provisions protecting the informant. This deficiency is explored in 
Part IV, infra.  

Awards are payable on the “collected proceeds,” monies that the IRS 
obtains directly from a taxpayer(s) which are based upon information 
supplied by the whistleblower. Collected proceeds include:  

 
tax, penalties, interest, additions to tax and additional amounts 
collected by reason of the information provided; amounts collected 
prior to receipt of the information if the information provided 
results in the denial of a claim for refund that otherwise would have 
been paid; and a reduction of an overpayment credit balance used 
to satisfy a tax liability incurred because of the information 
provided.92  

 
A more recent, yet somewhat controversial, position taken by the IRS is that 
the definition of collected proceeds is limited to amounts collected under 
Title 26 (the Internal Revenue Code).93 Critics argue that Internal Revenue 
Laws are not exclusive to Title 26, and that the definition of collected 
proceeds should not be so limited. This issue will be taken up further in Part 
IV, infra.  

With a general understanding of the workings of the IRS 
Whistleblowing Act and its historical context, Part III turns to surveying 
other international, federal, and state whistleblowing laws. 

 
III. COMPARISON WITH OTHER WHISTLEBLOWING STATUTES 

 
There are a number of other federal and state laws that offer financial 

incentives to whistleblowers for information leading to the recovery of sums 
from wrongdoers. Of note at the federal level is the False Claims Act 
(“FCA”), as amended in 1986.94 It is widely considered the most successful 
bounty program and served as the blueprint for a number of other 
government whistleblower schemes.95 The FCA authorizes awards to 

                                                   
92 Treas. Reg. § 301.7623-2(d) (as amended in 2014). 
93 Id.  
94 False Claims Amendments Act, Pub. L. No. 99-562 (1986) (codified as amended at 31 
U.S.C. §§ 3729-3731 (2000)). The FCA was originally passed to help fight fraud on the 
government during the Civil War, but over the century had essentially become defunct, with 
only a handful of cases being brought per year. See Elletta Sangrey Callahan & Terry 
Morehead Dworkin, Do Good and Get Rich: Financial Incentives for Whistleblowing and the 
False Claims Act, 37 VILL. L. REV. 273, 302-303 (1992). The 1986 revisions were designed to 
again attack perceived massive fraud by military contractors. 
95 The FCA was looked to as a model when Congress passed the Tax Relief and Health Care 
Act of 2006 expanding the IRS Whistleblower Act. Congress also looked to the FCA after the 
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whistleblowers reporting on fraud against the federal government, albeit with 
tax cases specifically excluded.96 A second federal law providing financial 
rewards for whistleblowers is contained in the Dodd-Frank Wall Street 
Reform and Consumer Protection Act (“Dodd-Frank Act”).97 Section 922 of 
the Dodd-Frank Act requires the Securities and Exchange Commission 
(“SEC”) to pay bounties to whistleblowers who alert regulators to financial 
securities fraud. Developments in whistleblowing laws have not been limited 
to federal laws. States have been particularly active in enacting state 
whistleblower laws. In addition, several foreign countries have either freshly 
adopted or in the process of considering tax whistleblowing laws. A brief 
overview of the relevant provisions of the FCA, the Dodd-Frank Act, and 
state and international whistleblower reward laws, follows. 
 

A. FCA Overview 
 

The FCA creates civil liability, with treble damages, for any person who 
knowingly submits a false claim for payment to the federal government, 
knowingly uses a false statement to induce the payment of a false claim, 
conspires to defraud the government to pay a false claim, or knowingly uses 
a false statement to decrease an obligation to pay money to the government.98 
The FCA also contains an anti-retaliation provision that prohibits an 
employer from retaliating against an employee.99 The Department of Justice 
(DOJ) oversees enforcement of the FCA, and pays bounties to 
whistleblowers who report activities falling within the FCA.  

A plaintiff whistleblower, or “relator,” initiates an FCA claim by 
submitting a complaint to the DOJ under seal.100 The decision to join in the 
prosecution of a whistleblower’s case rests with the Attorney General and the 
Department of Justice, which in essence creates a dual plaintiff structure.101 If 
the government declines to initiate legal proceedings, the law allows the 

                                                                                                                        
Wall Street collapse in 2008, when it passed the Dodd-Frank Wall Street Reform and 
Consumer Protection Act in 2010. See Terry Morehead Dworkin & A.J. Brown, The Money or 
the Media? Lessons from Contrasting Developments in US and Australian Whistleblowing 
Laws, 11 SEATTLE J. SOC. JUSTICE 653, 672 (2013). 
96 31 U.S.C. § 3729(d) (2012). 
97 Dodd-Frank Wall Street Reform and Consumer Protection Act. Pub. L. No. 111-203, 124 § 
1376 (2010), (codified at 15 U.S.C. § 78U-6). 
98 31 U.S.C. § 3729(a) (2012). 
99 31 U.S.C. § 3730(h) (2012). 
100 The in camera claim is designed to give the government time to investigate before the 
defendant receives a copy. While there is a sixty-day time limit, the government can, and 
usually does, ask for extensions. There is no limit on the extensions, which can considerably 
delay the claim. See Patrick A. Barthle, Whistling Rogues: A Comparative Analysis of the 
Dodd-Frank Whistleblower Bounty Program, 69 WASH. & LEE L. REV. 1201, 1214 (2012). 
101 31 U.S.C. § 3730(a) (2012). 



Spring 2016 Farag & Dworkin/35 
 

 

whistleblower to bring a civil lawsuit, a qui tam action, against the alleged 
wrongdoer on behalf of the government.102 Under the FCA, the government 
can still take subsequent actions with the qui tam suit brought by the 
whistleblower. If the DOJ changes its position about the case, it may re-insert 
itself in the qui tam action. 

If the government joins the relator in the FCA suit, the relator receives 
15 to 25 percent of the proceeds of action or settlement of the FCA claim 
depending on the extent to which the informant “substantially contributed” to 
the prosecution of the action.103 If the government does not proceed with the 
action and the relator prevails, the relator receives an amount that the court 
decides is reasonable, but not less than 25 percent, nor more than 30 percent 
of the proceeds or settlement.104 There is no absolute dollar cap on the 
amount that can be awarded.  

After Congressional reform in 1986, recovery under the FCA program 
has soared. In 1987, government proceeds from FCA claims were $86.5 
million, with all of that resulting from non qui tam actions.105 Within a few 
short years, however, whistleblower qui tam actions uniformly outpaced non-
qui tam cases. In fiscal year 2014 alone, of the 804 new FCA matters or cases 
being investigated, relators filed 713 qui tam actions and non-qui tam actions 
totaled 93. The Department of Justice reported qui tam recoveries of 
approximately $3 billion in 2014.106 From fiscal years 1987 to 2014, 
collections by the federal government under the FCA has topped $44.67 
billion dollars, with more than $30.23 billion resulting from qui tam 
proceedings and $14.44 billion coming from non-qui tam cases.107 Relator 
share of awards from FCA actions are also significant.108 Since 1988, the first 
year awards were distributed, over $4.7 billion has been dispersed to 
relators.109 This means nearly 16 percent of the qui tam settlements have been 
distributed to relators. 

  

                                                   
102 A majority of qui tam suits initially filed are dismissed. Id. The DOJ divides the qui tam 
statistics into three categories: active, settlement or judgement, or dismissed, but there are no 
explanations regarding the dismissals. Several factors could be involved including technical 
problems, lack of willingness on the relator’s part to continue, or that the claim lacks merit. 
See J. Randy Beck, The False Claims Act and the English Eradication of Qui Tam Legislation, 
78 N.C. L. REV. 539, 624-625 (2002); Barthle, supra note 100, at 1227. 
103 31 U.S.C. § 3730(d)(1) (2012).  
104 31 U.S.C. § 3730(d)(2) (2012). 
105 U.S. DEP’T OF JUSTICE, CIVIL DIV., FRAUD STATISTICS – OVERVIEW (Nov. 2014), available 
at www.justice.gov/civil/pages/attachments/2014/11/21/fcastats.pdf.  
106 Id. 
107 Id. 
108 Id. 
109 Id. 
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B. Dodd-Frank Act Overview 
 

In response to the fraud that led to the financial crisis of 2008,110 
Congress in 2010 passed the Dodd-Frank Act, which provides financial 
incentives to those with knowledge of securities fraud to come forward and 
alert the SEC.111 Under prior legislation, the Sarbanes-Oxley Act of 2002 
(“SOX”), whistleblowers reporting financial fraud were protected from 
retaliation in the workplace, but were not given financial incentives to reveal 
fraud. Commentators had earlier noted that protective whistleblowing 
measures under SOX were not enough to spur significant whistleblowing—
that a reward system would need to be implemented to incentivize persons to 
come forward.112 The Dodd-Frank Act expanded whistleblowing protection 
and added a bounty scheme. 

The Dodd-Frank Act amended the Securities and Exchange Act of 1934 
by creating a new Section 21F.113 Under Section 21F, any person who 
voluntarily provides the SEC with information about a violation of federal 
securities laws is eligible for a reward if the information results in sanctions 
exceeding a $1 million threshold.114 Only individuals are entitled awards, not 
companies or organizations.115 Certain individuals are ineligible to receive a 
bounty under the Dodd-Frank Act, e.g., persons affiliated with the SEC, with 
the Public Accounting Oversight Board, and with law enforcement.116 
Additionally, whistleblowers convicted of criminal violations relating to the 
SEC enforcement action cannot benefit.117 Reporting may be submitted 
anonymously, through the use of an attorney representative.118 If the 
information leads to a successful SEC action, eligible whistleblowers are 
entitled to an award of between 10% and 30%119 of the monetary sanctions 
collected by the SEC.120 

                                                   
110 See Dworkin & Brown, supra note 95, at 672. 
111 The Dodd-Frank program is “extremely similar” to the IRS’s Tax Whistleblower Program. 
Barthle, supra note 100, at 1214. 
112 See Terry Morehead Dworkin, SOX and Whistleblowing, 105 MICH. L. REV. 1757, 1773 
(2007); Geoffrey Christopher Rapp, Beyond Protection: Invigorating Incentives for Sarbanes-
Oxley Corporate and Securities Fraud Whistleblowers, 87 B.U. L. J. 91, 115 (2007) (“While 
shielding whistleblowers from retaliation is necessary, standing alone, it is insufficient as a 
legal model of whistleblowing regulation”). 
113 Dodd-Frank Act § 922, 15 U.S.C. § 78u-6 (2012). 
114 15 U.S.C. § 78u-6(a)(1). 
115 15 U.S.C. § 78u-6(a)(6). 
116 15 U.S.C. § 78u-6(c)(2)(A). 
117 15 U.S.C. § 78u-6(c)(2)(B). 
118 15 U.S.C. § 78u-6(d). 
119 15 U.S.C. § 78u-6(b). 
120 Factors that may increase the amount of a whistleblower’s award: significance of the 
information provided by the whistleblower, assistance provided by the whistleblower, law 
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Decisions by the SEC to deny an award are appealable to the U.S. Court 
of Appeals within 30 days of the decision being issued.121 If the SEC 
authorizes an award, the determination of the amount of the award is not 
appealable.122 The Dodd-Frank Act—unlike the FCA—does not permit the 
whistleblower to institute a qui tam action on behalf of the government.  

The SEC whistleblower program officially began August 12, 2011. 
Early reports indicate a sharp uptick in tips to the SEC.123 According to the 
annual reports required to be submitted by the SEC to Congress on the 
whistleblower program, over 3,000 whistleblower tips were received in fiscal 
year 2012,124 the first full year of the program, and 3,238 during fiscal year 
2013.125 The first payout from the SEC program was awarded August 21, 
2012, when an informant who helped the SEC stop an on-going securities 
fraud scheme was granted an initial installment of $50,000 (based on early 
collections of $150,000).126 From its inception in August, 2011, through 
October 30, 2014, a total of 14 whistleblowers have been paid, including nine 
in fiscal year 2014.127 In fiscal year 2014, one whistleblower alone received a 
payout of over $30 million dollars.128  

While there have been substantial changes to federal whistleblowing 
schemes, some of the most significant changes in bounty-reward laws in the 
last several years may well be on the state, not federal, level.129 Next is a 

                                                                                                                        
enforcement interest, and participation if internal compliance systems. Factors that may 
decrease the amount of a whistleblower’s award: culpability, unreasonable reporting delay, 
and interference with internal compliance and reporting systems. 17 C.F.R. § 240.21F-6 
(2014). 
121 15 U.S.C. § 78u-6(f) (2012). 
122 Id. 
123 See Geoffrey Christopher Rapp, Mutiny by the Bounties? The Attempt to Reform Wall 
Street by the New Whistleblower Provisions of the Dodd-Frank Act, 2012 BYU L. REV. 73, 
124 (“Early indications are that the new program will lead to a sharp rise in tips provided to 
the SEC. . . . Prior to Dodd-Frank, the SEC received perhaps two dozen ‘high-value’ tips per 
year; between July 2010 (when Dodd-Frank was signed into law) and February 2011, the SEC 
received as many as one to two high value tips per day”). 
124 SEC, ANNUAL REPORT ON THE DODD-FRANK WHISTLEBLOWER PROGRAM, FISCAL YEAR 

2012 (2012), at 4, available at http://www.sec.gov/whistleblower/reportspubs/annual-
reports/annual-report-2012.pdf. Whistleblower tips came from all 50 states, Washington, D.C., 
Puerto Rico, and 49 countries. 
125 SEC, 2013 ANNUAL REPORT TO CONGRESS ON THE DODD-FRANK WHISTLEBLOWER 

PROGRAM (2013), at 8, available at http://www.sec.gov/about/offices/owb/annual-report-
2013.pdf. 
126 Id. at 15. 
127 SEC, 2014 ANNUAL REPORT TO CONGRESS ON THE DODD-FRANK WHISTLEBLOWER 

PROGRAM (2014), at 10, available at http://www.sec.gov/about/offices/owb/annual-report-
2014.pdf. 
128 Id. 
129 Geoffrey Christopher Rapp, States of Pay: Emerging Trends in State Whistleblower Bounty 
Schemes, 54 S. TEX. L. REV. 53, 54 (2012) (noting that “[t]he biggest change in bounty-reward 
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brief overview of the whistleblowing legislation at the state levels, with 
particular attention paid to the state of New York. 
 

C. State Tax Whistleblower Law Overview 
 

In the Deficit Reduction Act of 2005 (“DRA”), Congress enacted 
provisions creating incentives for states to adopt anti-fraud legislation 
modeled after the federal FCA.130 As a result, a majority of states have either 
recently adopted a false claims act or strengthened an earlier version.131 The 
federal FCA prohibits qui tam actions for tax matters. While many states 
have likewise specifically barred tax qui tam actions, several states did not.132 
One state in particular, New York, has taken the opposite approach. New 
York is intentionally utilizing its state False Claims Act to go after tax fraud. 
It is instructive to look in more detail at the New York False Claims Act. 

In August, 2010, New York amended its state False Claims Act to 
specifically permit tax fraud as a basis for bringing a claim. This is one of the 
primary differences between the federal and state statutory false claims act 
schemes. There are a few other differences: (1) New York has a ten-year 
statute of limitations, while the federal FCA has a six-year period; (2) New 
York law provides for civil penalties of $6,000 to $12,000 per violation (in 
addition to treble damages), while the federal FCA allows for $5,500 to 
$11,000 per violation; (3) under New York law a whistleblower can 
withdraw his or her case in secret if the government declines to intervene, 
while under the federal FCA once the government declines and the case is 

                                                                                                                        
structures in the past half-decade may in fact have been at the state level, rather than at the 
federal level”). 
130 States that adopted false claims laws considered as strong as the federal scheme were 
entitled to an additional share of any funds recovered by the federal government in connection 
with a jointly funded Medicaid program. Id. 
131 See generally, States with False Claims Act, False Claims Act Legal Center (last visited 
June 29, 2015), http://www.taf.org/states-false-claims-acts. See also, Rapp, supra note 129, at 
Table 1, pp. 75-79. 
132 Jack Trachtenberg, Jeffrey A. Friedman, & Eric S. Tresh, Applying False Claims Acts in 
State Taxation, St. Tax Notes, May 7, 2012, at 374 (“Those without a tax bar include 
Delaware, Florida, Nevada, New Hampshire, New Jersey, and New York. Illinois, Indiana, 
and Rhode Island have partial tax bars, disallowing qui tam actions only for income tax 
claims.); See also, Franziska Hertel, Note, Qui Tam for Tax?: Lessons from the States, 113 
COLUM. L. REV. 1897, 1911 (2013) (“A number of states have adopted false claim acts 
modeled after the FCA to combat fraud against the states’ governments. Of these states, six 
have modified the federal model in one significant respect—they have omitted the “tax bar,” 
which explicitly prohibits claims under the federal act for alleged violations of tax laws. These 
states can be further divided into two categories: Delaware, Florida, and Nevada impose no 
limitations on qui tam against tax fraud, whereas Illinois, Indiana, and Rhode Island exclude 
income tax fraud from the ambit of qui tam, but implicitly allow actions based on other types 
of tax fraud.”). 
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unsealed the whistleblower cannot withdraw his or her case under seal; and 
(4) the New York False Claims Act contains greater anti-retaliation 
protections than those granted under federal law.133 Under New York law, the 
person or entity targeted must have net income or sales of $1 million and 
damages in issue must be at least $350,000.134 The qui tam procedures of the 
New York False Claims Act are similar to that of the federal FCA. 

On March 5, 2013, less than three years after the changes to permit tax 
fraud prosecution, the New York Attorney General’s office announced the 
resolution of its first tax case. A whistleblower tipped off the state about a 
prominent tailor who subsequently pleaded guilty to defrauding the 
government of state income and sales and use tax over a ten year period. 
Damages and penalties in the case ran to $5.5 million, with $1.1 million 
going to the whistleblower.135 While the New York state whistleblower law 
is still relatively new as applied to tax fraud, indications are that state 
officials plan to use it aggressively against tax fraud schemes.136  
 

D. International Tax Whistleblowing Laws 
 

The United States is not the only country with tax whistleblower 
incentive programs. On January 15, 2014, the Canada Revenue Agency 
(“CRA”) announced the opening of its own Offshore Tax Informant Program 
(“OTIP”).137 The OTIP targets major cases of international tax evasion or 
avoidance.138 Only individuals can participate in OTIP.139 Under the 

                                                   
133 New York State Claims Act, N.Y. State Fin. Law § 187 et. seq. 
134 Id. at § 189(4)(a). 
135 Press Release, N.Y. Att’y Gen., A.G. Schneiderman Announces Arrest, Conviction and 
$5.5 Million Settlement in Tax Fraud Case Against Prominent Tailor (Mar. 5, 2013), available 
at http://www.ag.ny.gov/press-release/ag-schneiderman-announces-arrest-conviction-and-55-
million-settlement-tax-fraud-case. 
136 See Press Release, N.Y. Att’y Gen., A.G. Schneiderman Announces $6.2 Million Settlement 
with Lantheus Medical Imaging & Bristol-Myers Squibb For Failing To Pay New York 
Corporate Income Taxes (March 14, 2014), available at http://www.ag.ny.gov/press-
release/ag-schneiderman-announces-62-million-settlementwith-lantheus-medical-imaging-
bristol. See also Ventry, supra note 2, at 427 (reporting on New York’s $300 million tax claim 
against Sprint Nextel, based on whistleblower information, for alleged illegal avoidance of 
sales tax obligations). 
137 News Release, Can. Rev. Agency, Harper Government Cracks Down on Offshore Tax 
Evasion with Launch of Paid Informants Program (Jan. 15, 2014), available at 
http://news.gc.ca/web/article-en.do?nid=809539.  
138 Sabrina Wong & Ian Caines, Canada Unveils New Offshore Tax Informant Program, 
INTERNATIONAL TAX REVIEW (Feb. 21, 2014), 
http://www.internationaltaxreview.com/Article/3311784/Canada-unveils-new-Offshore-Tax-
Informant-Program.html (explaining that “OTIP will apply only to international tax non-
compliance—for example, cases involving foreign property or property located or transferred 
outside Canada, or to transactions conducted partially or entirely outside Canada—and not 
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program, CRA pays eligible informants rewards of between 5% and 15% of 
the federal tax collected.140 Like the IRS program, whistleblowers will only 
get paid under OTIP once the taxpayer’s appeal rights have passed, and the 
amount owing is collected. In the first few months of the program, the OTIP 
hotline had received more than 1,000 calls, with almost 100 active cases 
being investigated.141 It may be years before the first OTIP award is issued—
but it is an experiment worth watching. 

Taking into account the other international, federal, and state 
whistleblowing programs that offer financial incentives to informants, Part 
IV evaluates the IRS Whistleblower Act, examines its shortcomings, and 
proposes recommendations that addresses the identified deficiencies.  

 
IV. EVALUATION, DEFICIENCIES AND RECOMMENDATIONS 

 
As noted in Part II supra, the IRS Whistleblowing Act of 2006 was an 

attempt to overhaul a largely moribund federal whistleblower program. 
Despite minor progress after the 2006 amendments, the promise of the IRS 
whistleblower program remains largely unfulfilled. In the first seven years of 
the revised IRS Whistleblower Act, a total of nine awards have been paid 
under the mandatory provisions of Section 7623(b).142 Whistleblower 
advocates assert there is an institutional resistance to whistleblowing within 
the IRS itself.143 Indeed, remarks by former IRS Chief Counsel, Donald 

                                                                                                                        
(unlike the IRS programme) to tax non-compliance generally”). Major cases are defined as 
those leading to the collection of at least $100,000 Canadian dollars. Id. 
139 Individuals not eligible for the program include: those convicted of tax evasion and certain 
other criminal offenses, CRA employees, a government official or contractor who acquired the 
information in the course of official duties, an authorized representative of the taxpayer 
involved, those who have a legal obligation to disclose the information to CRA, and 
anonymous tipsters. Offshore Tax Informant Program, Can. Rev. Agency, http://www.cra-
arc.gc.ca/gncy/cmplnc/otip-pdife/lgblty-eng.html (last visited June 29, 2015). 
140 Wong & Caines, supra note 138. The award percentage is based on factors such as the 
quality of information, the relevance of information, the cooperation of the informant, and the 
value of the information to CRA. Offshore Tax Informant Program, Can. Rev. Agency, 
http://www.cra-arc.gc.ca/gncy/nnnl/2013-2014/p4-cmplnc-eng.html (last visited June 29, 
2015). 
141 Barbara Shecter, CRA’s Incentive-Based ‘Whistleblower’ Program Draws More than 1,000 
Calls, FIN. POST (Sept. 23, 2014), http://business.financialpost.com/2014/09/23/cras-incentive-
based-whistleblower-program-draws-more-than-1000-calls/. 
142 IRS 2013 WHISTLEBLOWER REPORT, supra note 63, at 7. 
143 Erika Kelton, one of the leading whistleblowing attorneys in the U.S., in a contributing 
article in FORBES notes: “The problem with the IRS whistleblower program isn’t the 2006 law 
or the quality of whistleblower information that the IRS is receiving. The IRS Whistleblower 
Office reports that it has received dozens of whistleblower submissions concerning matters 
involving tax losses greater than $100 million and thousands involving tax underpayments that 
exceed $2 million. The real problems are the IRS itself and institutional resistance to 
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Korb, expressed strong disdain for the whistleblowing program and a 
reluctance to embrace a program he felt was forced upon the IRS by 
Congress.144  

Senator Grassley, chief architect of the 2006 amendment, has expressed 
displeasure with the pace of the awards issued by the IRS Whistleblowers 
Office. In Senate hearings and through a series of oversight letters, Senator 
Grassley has repeatedly attempted to keep pressure on the IRS to fully 
implement the whistleblower program.145 When response to repeated requests 
for information was delayed, Senator Grassley held up the nominations of 
two Assistant Secretaries of the Treasury until his inquiries were met with a 
response.146 In April 2014, Senator Grassley announced plans to create a 
Senate Whistleblower Protection Caucus in the 114th Congress, with the idea 
of having it lead the focus on enforcement of federal whistleblowing laws.147 
Further, in October 2014, Senators Grassley and Ron Wyden, the former and 
current chairs of the powerful Senate Finance Committee, went public with 

                                                                                                                        
whistleblowers within the IRS that is hobbling the whistleblower program and draining its 
enormous promise.” Erika Kelton, IRS Whistleblowers See Little Reward, FORBES (Mar. 3, 
2012), http://www.forbes.com/sites/erikakelton/2012/03/02/irs-whistleblowers-see-little-
reward/. See also, Julie Triedman, Long Delay for $104M IRS Whistle-Blower Payment, THE 

AMERICAN LAWYER (Nov. 28, 2012), available at http://www.kkc.com/long-delay-104m-irs-
whistle-blower-payment/ (describing IRS “resistance to the new law internally, especially in 
the office of chief counsel”).  
144 IRS Whistleblower Office Closer to First Aware Determinations Under New Law, TAX 

NOTES TODAY, 2010 TNT 15-8 (Jan. 25, 2010) (quoting Donald Korb, the former chief tax 
enforcement officer of the IRS from 2004 to 2008, as stating: “The new whistleblower 
provisions Congress enacted a couple of years ago have the potential to be a real disaster for 
the tax system. I believe that it is unseemly in this country to encourage people to turn in their 
neighbors and employers to the IRS as contemplated by this particular program. The IRS 
didn’t ask for these rules; they were forced on it by the Congress.”).  
145 Grassley has sent a number of letters to Treasury and IRS officials prodding for 
information and seeking answers as to why the IRS whistleblowing program was not issuing 
very many awards. Per Senator Grassley’s official legislative Website, at least four letters 
were sent by Grassley to top Treasury and IRS administrators from June, 2010, through April 
2012.  
146 Michael Cohn, IRS Revs Up Whistleblower Program, under Senate Pressure, ACCT. TODAY 

(July 31, 2012), http://www.accountingtoday.com/news/irs-whistleblower-program-tax-
claims-grassley-senate-63465-1.html.  
147 Josh Hicks, Sen. Charles Grassley Plans New Whistleblower-Protection Caucus, WASH. POST 
(Apr. 10, 2014), http://www.washingtonpost.com/blogs/federal-eye/wp/2014/04/10/sen-charles-
grassley-plans-new-whistleblower-protection-caucus/ (announcing his intentions to spend six 
months encouraging colleagues to join the whistleblower-protection caucus, Grassley was quoted 
as saying, “Whistleblowers are often treated like skunks at a picnic . . .[i]t takes guts to put your 
career on the line to expose waste and fraud, and whistleblowers need senators who will listen 
and advocate for them”). 
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an opinion editorial taking the IRS and the WBO to task for failing to 
properly manage the IRS whistleblower program.148 

Recently, senior IRS officials have pledged stronger support for the IRS 
whistleblower program.149 In August 2014, the IRS Deputy Commissioner 
for Services and Enforcement, John Dalrymple, published a memo noting 
that WBO policies and procedures would be changed to require more timely 
action on whistleblower submissions and that whistleblower debriefing 
meetings would be the rule, and not the exception.150 In addition, Dalrymple 
issued a delegation order effective October 1, 2014, that permits small IRS 
whistleblower awards to be authorized by WBO senior managers and 
managers.151 Prior to this order, every IRS Whistleblower award had to be 
personally authorized by the WBO Director. IRS Commissioner John 
Koskinen, in public remarks, expressed his approval of the mission of the 
whistleblower program and pledged improvement and expansion.152 
Koskinen’s announced plans to increase staffing for the WBO by 70 percent 
appear to bolster his claim of backing the expansion of the program.153  

                                                   
148 Sen. Ron Wyden & Sen. Chuck Grassley, Op-Ed, Will the IRS Ever Listen?, POLITICO 

MAG. (Oct. 28, 2014), http://www.politico.com/magazine/story/2014/10/will-the-irs-ever-
listen-112281.html#.VOGXhywYHV8 (setting forth a specific, and very public, call by Senate 
leaders to the IRS to prioritize whistleblower claims when cases are selected for enforcement 
action).  
149 See, Ventry supra note 2, at 492-3 (noting that starting in 2012, IRS leadership began 
making strong signals to improve the “timeliness and quality” of decisions as the Service 
evaluates and acts on whistleblower information). 
150 See Memo from John M. Dalrymple, Deputy Comm’r for Serv. and Enforcement, on IRS 
Whistleblower Program, at 2, dated April 20, 2014, [hereinafter “Dalrymple Memo”] 
available at 
http://www.irs.gov/pub/whistleblower/IRS%20Whistleblower%20Program%20Memorandum
%20(signed%20by%20DCSE).pdf.  
151 I.R.S. Deleg. Order 25-7 (Rev. 2), IRM 1.2.52.8 (Oct. 1, 2014). 
152 John Koskinen was installed as IRS Commissioner in December, 2013. During nomination 
proceedings, Senator Grassley urged Koskinen to utilize and strengthen the IRS whistleblower 
program. See Letter from Sen. Charles E. Grassley, U.S. Senate, to John A. Koskinen, 
Nominee, Comm’r, IRS, Sept. 26, 2013. In August, 2014, IRS Commissioner, John Koskinen, 
issued a policy statement expressing strong support for the IRS Whistleblower Office, 
indicating he was “committed to expanding the program’s reach and improving 
communications with existing and potential whistleblowers.” IRS, Commissioner Koskinen 
Statement on IRS Whistleblower Program (Aug. 20, 2014) available at 
http://www.irs.gov/pub/whistleblower/Koskinen%20whistleblower%20statement%20-
%20version%20082014%20(2).pdf. 
153 John A. Koskinen, Comm’r, IRS, Address before the Taxpayers Against Fraud Education 
Fund, at 3, (Sept. 15, 2014), available at http://www.taf.org/Koskinen%20-
%20Taxpayers%20Against%20Fraud%20Ed%20Fund%20-%20091514.pdf (“If you want a 
sign of how committed the IRS is to the whistleblower program, look no further than our 
recent decision to increase staffing for the program by 31 employees, which is more than 70 
percent.”). 
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While proponents of a strong IRS whistleblower program would 
welcome a more informant-friendly position by the WBO, deficiencies in the 
current system remain. Those deficiencies will first be identified. Next, 
recommendations for changes that address the deficiencies will be laid out.  
 

A. Deficiencies 
 

Several problems continue to hinder the overall effectiveness of the IRS 
whistleblower award program. Major issues include: (1) the failure of the 
IRS whistleblower program to timely process claims; (2) the lack of 
communication between the IRS and the whistleblower once a claim has 
been filed; (3) the absence of provisions protecting whistleblowers from 
retaliation; and (4) the overly restrictive definition of “collected proceeds” 
that the IRS puts forward. These issues are explored next. 

 
1. Failure to Timely Process Claims 

 
In the context of whistleblowing, timeliness has “an important impact 

on the motivational potency of awards” to encourage reporting.154 A major 
weakness of the IRS whistleblower program is its failure to timely process 
claims.155 Even if a tip by a whistleblower results in successful collection 
efforts, it takes between five to seven years before the whistleblower might 
see an award.156 The IRS did not issue its first award under the mandatory 
provision of Section 7623(b) enacted in 2006 until fiscal year 2011, a gap of 
over five years. In the first seven years of the Revised IRS Whistleblower 
Act, a total of nine awards have been paid under Section 7623(b).157 Of the 

                                                   
154 Cf. Callahan & Dworkin, supra note 94, at 315 (referring to the False Claims Act, and 
pointing out the long delays that often spanned several years between the reporting of 
information and receipt of the reward was a key factor leading to the revisions made to the 
Act).  
155 Whistleblower advocates stated in public hearings that the lengthy time period that claim 
investigations and award determinations were taking served as a deterrent to whistleblowers 
coming forward. Internal Revenue Serv., Public Hearing on Proposed Regulations 26 C.F.R. 
Part 301, “Hearing Witnesses Urge IRS to make Whistleblower Proposed Regulations More 
Welcoming to Claimants,” Apr. 11, 2013, available at TAXDAY Doc. 2013/04/11, I.3 
(comments by Jennifer Rodibaugh). 
156 IRS 2013 WHISTLEBLOWER REPORT, supra note 63, at 6. See West et al., supra note 66, at 
53 (“In the past, it has not been atypical for award payments to take seven years to be paid out, 
and even up to 10 years. The period was at times even longer. In once cited instance, the WBO 
recently paid an award on a Code Sec. 7623 (discretionary award) claim 15 years after the 
claim was received.”). 
157 IRS 2013 WHISTLEBLOWER REPORT, supra note 63, at 7. To put the number of nine 
paid § 7623(b) awards in perspective, as of March 6, 2014, there were 1,721 open 
submissions, involving 1,320 whistleblowers alleging claims against 12,192 taxpayers. Id. at 
21. 



44/Vol. XXVI/Southern Law Journal 
 

 

nine Section 7623(b) awards issued by the IRS, two were distributed in 2011, 
three in 2012, and four in 2013.158 In comparison, the SEC paid the first 
award under the Dodd-Frank Act in the first year of that informant program, 
and over 14 awards were authorized in the first 25 months of the SEC 
program.159     

The slowness in distributing funds under the IRS Whistleblower Act is 
caused by a number of factors. According to a General Accountability Office 
(GAO) report on the IRS whistleblower program, one factor is that the IRS 
has failed miserably at tracking claims.160 IRS whistleblowing claims involve 
a number of steps. While the WBO manages the whistleblowing program, 
conducts initial reviews of claims, and makes award determinations, the 
IRS’s operating divisions are responsible for investigating claims and 
conducting examinations. The IRS Criminal Investigation unit also 
investigates fraud identified by whistleblower claims. A claim can transfer 
back and forth between the WBO, an operating division, and the Criminal 
Investigation unit.161 Another factor cited in the GAO Tax Whistleblower 
Report is that at the investigation and examination stage, whistleblower 
claims were not given priority status within the operating divisions.162 After 
the examination stage, whistleblowers still are likely to wait several years 
before the IRS determines whether they are due an award. Further, the IRS 
takes the position that no award will be paid until the taxpayer that is the 
target of the investigation has exhausted all appeal rights and the two-year 
statutory time period for filing a refund claim has expired.163  

 
  

                                                   
158 Erica L. Brady, IRS Whistleblower Office Releases its Annual Report for Fiscal Year 2013, 
TAX WHISTLEBLOWER REPORT (Apr. 4, 2014), 
http://www.taxwhistleblowerreport.com/guidance/irs-whistleblower-office-releases-its-annual-
report-for-fiscal-year-2013-1/.  
159 See supra text accompanying notes 110-129. 
160 U.S. Gov’t Accountability Office, GAO-11-683, TAX WHISTLEBLOWERS—INCOMPLETE 

DATA HINDERS IRS’S ABILITY TO MANAGE CLAIM PROCESSING TIME AND ENHANCE EXTERNAL 

COMMUNICATION, at 9 (2011), [hereinafter GAO Tax Whistleblower Report], available at 
www.gao.gov/new.items/d11683.pdf.  
161 Id., at 9-10. 
162 Id., at 9. 
163 Id. at 11-12; see also West et al., supra note 66, at 53 (describing in detail the potential 
administrative and judicial appeal rights that the target taxpayer may pursue). In a nod to the 
often lengthy process of processing claims under the IRS whistleblowing program, in the 
event of the death of the whistleblower the final Treasury regulations at least permit the WBO 
to substitute an executor, administrator, or other legal representative on behalf of the decedent 
for purposes of conducting the whistleblower administrative proceeding. Treas. Reg. § 
301.7623-1(b)(3) (as amended in 2014). 
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2. A Lack of Communication 
 

A second issue with the administration of the IRS Whistleblower Act 
relates to the lack of communication after a claim has been filed. By law, the 
IRS is limited in what information it can share with whistleblowers and 
others through the claims process. Section 6103 prohibits the unauthorized 
disclosure of tax information.164 In addition to a taxpayer’s identity and items 
on a tax return, prohibited disclosure items include whether a taxpayer was, 
is, or will be subject to an examination or investigation.165  

Because of Section 6103, the IRS does not generally inform 
whistleblowers on the progress of claims, except to note whether the claim is 
open or closed.166 Consequently, IRS whistleblowers may not hear from the 
WBO for years once a claim has been opened.167 Such lack of updates has 
been a great source of frustration to tax whistleblowers and may act to 
dissuade some would-be whistleblowers from even coming forward.168 
Further, rejection letters that whistleblowers receive from the IRS do not 
state why the IRS has denied a request for the reward, as the IRS takes the 
position that this would also violate Section 6103. 

 Whistleblowers who make a claim under Section 7623(b) can now 
appeal the denial in U.S. Tax Court,169 but even then they may not learn the 
reason for the claim rejection during the appeal process.170 The jurisdiction of 
the Tax Court is limited and does not extend to reviewing the IRS’s decision 

                                                   
164 I.R.C. § 6103 addresses privacy and confidentiality of tax returns and tax information. See 
Coder, supra note 11, at 410 (“Section 6103 has operated for the past several decades as a type 
of high-security firewall guarding against the disclosure of taxpayer information and 
protecting the integrity of the tax system. The section’s current statutory iteration is often 
viewed as a key mechanism for keeping public compliance with the tax code fairly high . . . by 
providing taxpayers a sense of security that the information they provide to the IRS is kept 
confidential”).  
165 I.R.C. § 6103(b)(2) (2012). See Kwon, supra note 62 at 471 (describing that “[v]irtually 
any information received, prepared, or collected by the IRS or furnished to the IRS regarding a 
person’s tax liability is protected from disclosure.”). 
166 Disclosing to a whistleblower that the IRS is auditing a taxpayer reveals tax information, 
according to the IRS, so is prohibited by I.RC. § 6103. Further, the IRS even considers the 
public reporting or commenting on specific whistleblower awards to be tax information and 
will not do so without express permission. GAO TAX WHISTLEBLOWER REPORT, supra note 
160, at 12.  
167 Id. 
168 Kwon, supra note 62 at 474 (citing the TIGTA 2006 Report, supra note 11, at 4). 
169 I.R.C. § 7623(b)(4) (2012). 
170 Kwon, supra note 62, at 474 (“Even after the IRS makes a determination regarding a 
whistleblower claim, the whistleblower may never know the specific reasons behind the IRS 
determination.”). 
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of whether to pursue administrative or judicial action against the taxpayer.171 
For instance, if the IRS denies an award because no tax, interest, or penalty 
was collected from the taxpayer, that decision will not be reviewed by the 
Tax Court.172 

 
3. No Protection from Retaliation 

 
Unlike almost all other federal and state whistleblowing laws, Section 

7623 does not contain a specific anti-retaliation provision. The fact that 
federal tax whistleblowers do not receive protection from retaliation could be 
a strong barrier for informants to come forward. When the whistleblower is 
an employee of the target taxpayer, retaliation can be a real threat to the 
employee coming forward and revealing tax fraud. 173 

The range of retaliatory actions is broad, and the consequences are often 
severe. For example, the most common retaliatory action taken against a 
whistleblower under SOX was firing.174 This “death sentence” in 
employment not only means a loss of income and benefits, but also inability 
or difficulty in finding another job, loss of status and connections, becoming 
a pariah in one’s profession,175 and possibly, criminal prosecution.176 Since 

                                                   
171 Cooper v. Comm’r, 136 T.C. 30 (2011) (holding that a whistleblower award is both 
dependent upon the initiation of an administrative action or judicial action and collection of 
tax proceeds). 
172 See West et al., supra note 66, at 59 (explaining the jurisdiction of the Tax Court over 
Section 7623(b) appeals). 
173 Aldinger, supra note 64, at 944 (2014) (arguing that the IRS needs to provide retaliation 
protections because “fear of retaliation is one of the greatest concerns for an informant . . . 
[and] whistleblowers fear retaliation because they are putting their careers, and sometimes 
even their lives, at risk”). 
174 See Richard E. Moberly, Unfulfilled Expectations: An Empirical Analysis of Why 
Sarbanes-Oxley Whistleblowers Rarely Win, 49 WM. & MARY L. REV. 65, 132 (2007) (citing a 
study that reported that 378 out of 462, or 81.8%, of Sarbanes-Oxley whistleblowers who 
reported discernable retaliation lost their jobs). 
175 Norman D. Bishara, Elletta Sangrey Callahan & Terry Morehead Dworkin., The Mouth of 
Truth, 10 N.Y.U. J. L. & BUS. 37, 96 (2013). 
176 For example, a former Julius Baer employee and whistleblower, Rudolf Elmer, was 
convicted of violating Swiss bank secrecy laws. John Letzing, Guilty Verdict in Swiss Case, 
WALL ST. J., Jan. 20, 2015, at C7. Herve Falciani, the HSBC whistleblower, has been on the 
run from Swiss authorities since 2008 after they accused him of stealing data and violating 
bank secrecy laws. Whistleblower Spotlight – HSBC Whistleblower Herve Falciani, 
CONSTANTINE CANNON LLP (Feb. 19, 2015), http://www.whistleblower-
insider.com/whistleblower-spotlight-hsbc-whistleblower-herve-falciani/#.VRDBDY6YF2A. 
He was indicted in December, 2014, for industrial espionage and violation of bank secrecy 
laws. However, European tax authorities in other countries such as France, the U.K. and 
Spain, have used his information to collect over one billion in back taxes. Id. Perhaps most 
surprising, Bradley Birkenfeld, the whistleblower who gave the information to the DOJ about 
UBS helping clients avoid taxes was still prosecuted by the DOJ and convicted of helping a 
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the forms of retaliation “are as varied as the human imagination,”177 a 
comprehensive list of consequences is not possible but they also often 
include job stagnation, ostracism, isolation, defamation, bankruptcy178 and 
personal consequences such as depression and family problems.179 It is 
because of the possible consequences that legislators include retaliation 
protection in whistleblowing statutes. 

 
4. Narrow Interpretation of Collected Proceeds 

 
A fourth factor involves the determination of “collected proceeds.” 

Collected proceeds are the source from which IRS bounties are paid.180 Many 
tax whistleblower advocates argue the IRS interpretation of what constitutes 
collected proceeds is narrower and more restrictive than what Congress 
intended.181 The IRS takes the position that only money received under Title 
26 of the Internal Revenue Code count as collected proceeds from which 
bounties can be awarded.182 While the primary revenue code provisions 
enforced by the IRS are found in Title 26, the IRS has enforcement power 
over revenue laws found in other sections of the U.S. Code.   

To illustrate the narrow interpretation taken by the IRS, consider the 
Bradley Birkenfeld whistleblowing case discussed at the beginning of this 
article. Birkenfeld’s information led to the U.S. government recovering 
approximately $5 billion dollars. UBS paid $400 million in back taxes, which 

                                                                                                                        
California client avoid taxes. He served more than two years in federal prison and is on 
“supervised release” until November 2015. Eamon Javers, Why this Swiss Bank Whistleblower 
Can’t Leave US, CNBC (Dec. 16, 2014), http://www.cnbc/id/102272941.  
177 Knox v. Indiana, 93 F.3d 1327, 1334 (7th Cir. 1996) (commenting that a “laundry list” 
approach to retaliation simply cannot work)). 
178 Aldinger, supra note 64, at 932. 
179 See Bishara et al., supra note 175, at 97-98 (further noting that “protection from retaliation 
is presumed to increase whistleblowing by reassuring persons who observe wrongdoing but 
fear such consequences”). 
180 The Whistleblower Act does not explicitly define “collected proceeds,” but explains that it 
includes “penalties, interest, additions to tax, and additional amounts.” I.R.C. § 7623(b)(1) 
(2012). 
181 See Karie Davis-Nozemack & Sarah Webber, Paying the IRS Whistleblower: A Critical 
Analysis of Collected Proceeds, 32 VA. TAX REV. 77 (2012) (analyzing both the Service’s 
interpretation of “collected proceeds” as well as positions taken by whistleblower advocates).  
182 According to treasury regulations finalized in August, 2014, the definition of collected 
proceeds is: “(1) In general. For purposes of section 7623 . . . the terms proceeds of amounts 
collected and collected proceeds (collectively, collected proceeds) include: tax, penalties, 
interest, additions to tax, and additional amounts collected because of the information 
provided; amounts collected prior to receipt of the information provided results in the denial of 
a claim for refund that otherwise would have been paid; and a reduction of an overpayment 
credit balance used to satisfy a tax liability incurred because of the information provided. 
Collected proceeds are limited to amounts collected under the provisions of title 26, United 
States Code.” Treas. Reg. § 7623-2(d) (as amended in 2014) (emphasis added).  
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were attributable to provisions contained in Title 26 of the U.S. Code. UBS 
also paid $380 million in related criminal fines for tax avoidance, which 
provisions are found in Title 18 of the U.S. Code. Further, billions were paid 
by U.S. taxpayers for having unreported Swiss bank accounts in violation of 
Foreign Bank and Financial Account (“FBAR”) provisions found under Title 
31. Of all the collections, only the $400 million in back taxes paid by UBS 
counted as collected proceeds, according to the IRS.183 The criminal fines 
under Title 18 and FBAR violations under Title 31 were not deemed subject 
to the IRS Whistleblower Act, even though the IRS administers such laws.184  

The problems outlined above are not insurmountable. Changes would 
need to be made in order to address some of the shortcomings of the IRS 
Whistleblower Act. The next section lays out a series of recommendations 
that would lead to much-needed improvements in the IRS Whistleblowing 
Program. 

 
B. Recommendations 

 
The IRS Whistleblower Act holds great promise to reduce the tax gap 

and reward the whistleblower reporting on tax cheats. While the tax 
whistleblowing program as currently administered has flaws, a few key 
changes could create an informant system that rivals the effectiveness of the 
False Claims Act. Several proposed changes are based on provisions in other 
whistleblowing statutes. One of the recommendations to improve the tax 
whistleblowing program, the implementation of anti-retaliation provisions, 
draws support from many quarters, including the IRS itself.185 The other 
proposals might have less support from the IRS, but their implementation 
would encourage increased tax whistleblowing. 

 
1. Adopt Qui-Tam Provision 

 
An idea reflected in other whistleblowing statutes such as the FCA and 

New York State False Claims Act that would help with timeliness would be 
the inclusion of a qui tam provision.186 A qui tam provision would allow 

                                                   
183 Birkenfeld received 26% of the $400 million in back taxes, or $104 million dollars. 
184 IRS 2013 WHISTLEBLOWER REPORT, supra note 63, at 15. 
185 The preamble to the final whistleblower regulations states: “In the Administration’s Fiscal 
Year 2014 and 2015 Revenue Proposals, Treasury recommended amending section 7623 to 
explicitly protect whistleblowers from retaliatory actions, consistent with the protections 
currently available to whistleblowers under the False Claims Act.” T.D. 9687, 2014-36 I.R.B. 
486, 490.  
186 Since adding a qui tam provision is just one of the recommendations the authors suggest, 
an exhaustive review of all the arguments pro and con on the topic is beyond the scope of this 
article. For those interested in learning more about qui tam for tax are encouraged to review 
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whistleblowers to bring civil actions against the alleged tax defrauder on 
behalf of the government if the government does not act within a stated 
period of time. In the event the IRS declines to prosecute or fails to act, a qui 
tam provision would allow the informant to move forward with litigation. 
Such a change could force the IRS to be timelier in its decisions as to 
whether to pursue claims.  

In addition to speeding up the process of whistleblower claims, adding a 
private qui tam provision offers several other potential advantages. One 
benefit is that tax qui tam actions might fill the gap in resources—in 
personnel, money, and expertise—that currently separates tax regulators and 
private sector tax lawyers.187 In a qui tam suit, this limitation of government 
resources would not automatically handcuff the whistleblower to the 
government’s position. The whistleblower could pursue the case further, 

                                                                                                                        
works by two tax professors, Joshua Rosenberg and Dennis J. Ventry, Jr. Professor Ventry has 
been especially prolific on the topic. Two oft-cited older works include: Dennis J. Ventry, Jr., 
Whistleblowers and Qui Tam for Tax, 61 TAX LAW. 357 (Winter 2008) (arguing the benefits 
for the private enforcement of the nation’s tax laws, specifically through the use of a qui tam 
provision in the IRS Whistleblower Act, as a means to overcoming the tax whistleblowing 
program’s shortcomings) and Joshua D. Rosenberg, Narrowing the Tax Gap: Behavioral 
Options, 117 TAX NOTES 517 (2007) (asserting, in part, that the current tax whistleblower 
provision is ineffective because it does not permit individuals to participate in tax collection 
activities). More recent academic articles in which the main focus is on qui tam for tax 
include: Dennis J. Ventry Jr., Not Just Whistling Dixie: The Case for Tax Whistleblowers in 
the States, 59 VILL. L. REV. 425 (2014) (arguing that a properly drafted and implemented tax 
whistleblower program that incorporates a qui tam component, either as an add-on to a state’s 
existing FCA or as a standalone statute, can overcome the objections of critics); Franziska 
Hertel, Note, Qui Tam for Tax?: Lessons from the States, 113 COLUM. L. REV. 1897 (2013) 
(claiming that qui tam lawsuits no more threaten the privacy of taxpayers and the consistent 
and accurate application of the tax laws than do whistleblower programs, and citing state 
practices to bolster her position); and Sung Woo “Matt” Hu, Note, Fine-Tuning the Tax 
Whistleblower Statute: Why Qui-tam Is Not a Solution, 99 MINN. L. REV. 783 (2014) (arguing 
against the adoption of qui tam for federal tax by claiming that doing so would be 
unconstitutional, detrimental to taxpayer privacy, and would undermine the IRS’s 
prosecutorial discretion.). A thoughtful practitioner article can be found at: Jack Trachtenberg, 
Jeffrey A. Friedman, & Eric S. Tresh, Applying False Claims Acts in State Taxation, ST. TAX 

NOTES, May 7, 2012 (maintaining that state False Claim Acts are not appropriate for tax 
matters because the qui tam provisions could be used for nuisance purposes, to attack good-
faith positions taken in unsettled areas of the law, and can violate confidentiality of taxpayer 
records). 
187 Ventry supra note 64, at 378-79 (“Between 1996 and 2003, funding for Service personnel 
resources fell dramatically, resulting in a 36% decline in combined collection and examination 
function enforcement staff. During the same period, the number of revenue officers and 
revenue agents, two groups critical to detection and compliance efforts, declined by 40% and 
50%, respectively. Meanwhile, Service workload jumped sharply, with number of taxpayers 
filing returns growing from 115 million in 1995 to 132 million in 2006. . . . Shortfalls in 
expertise are harder to quantify. But anecdotal evidence suggests that this component of the 
resource gap is an even larger problem than personnel and funding issues.”). 
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unlike current law.188 Another touted benefit of a qui tam for tax would that it 
would help bridge the “information gap” that exists between tax regulators 
and taxpayers.189 Under the current system, taxpayers and their advisors can 
have a significant impact on what information flows to the IRS. Qui tam for 
tax could “shrink significantly the information deficits faced by tax 
officials.”190 

It is worth inquiring why the current version of the IRS Whistleblowing 
Act—which is modeled after the False Claims Act—does not already contain 
a qui tam provision. The original IRS Reward program did not authorize such 
a private cause of action, but why was such a provision not added in 2006 
when Section 7623 was overhauled? Unfortunately, a search of the 
legislative history of the 2006 amendments to Section 7623 did not address 
the reason for the omission. However, it is plausible that because the 1986 
amendments to the FCA added a specific tax bar,191 the qui tam provision 
contained in the FCA was not included in the revised IRS Whistleblowing 
Act. The reason why the FCA was revised to prohibit quit tam actions for tax 
fraud was not fully explained in the legislative history.192 It appears that the 
tax bar was placed in the FCA because it represented “nothing more than 
codification of the common law as it existed at the time of the 1986 
amendments to the FCA.”193 A review of FCA court cases prior to the 1986 
statutory tax bar reveal that the primary reason that courts would not hear tax 
fraud cases in the FCA context had to do with I.R.C. Section 7401.194 Section 
7401 is regarded as granting the IRS sole enforcement power over tax 

                                                   
188 See Hertel, supra note 132, at 1922 (“Limitations on resources available to the government 
do not bind the private plaintiffs. If the action does not fall within the prioritized problems 
identified by the government, the private individual can pursue it without redirecting 
government funds from where they are most needed”). 
189 One tax scholar describes the information gap as “informational asymmetry.” Ventry, 
supra note 64, at 380-81 (noting that “[e]ven with the smartest, best educated, highest paid 
personnel, the Service would still be at a disadvantage . . . Service enforcement is so severely 
handicapped by informational asymmetries that taxpayers can engage in abusive tax planning, 
accurately report transactions associated with that planning, yet still provide the Service no 
indication that abusive activity may have taken place.”).  
190 Ventry, supra note 2, at 467. 
191 “EXCLUSION.—This section does not apply to claims, records, or statements made under 
the Internal Revenue Code of 1986.” 31 U.S.C. § 3729(d) (2012).  
192 One commentator notes: “The legislative history of the FCA, however, does not helpfully 
illuminate the thinking of its drafters. The only mention of the tax bar, found in a committee 
report, observes simply that “it is now apparent that the False Claims Act does not apply to 
income tax cases, and the Committee does not intend that it should be so used.” Hertel, supra 
note 132, at 1917 (citing legislative history found in S. REP. NO. 99-345, at 18 (1986)). 
193 Id.  
194 “No civil action for the collection or recovery of taxes . . . shall be commenced unless the 
Secretary authorizes or sanctions the proceedings and the Attorney General or his delegate 
directs that the action be commenced.” I.R.C. § 7401 (2012). 
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matters.195 Some of the reasons why the IRS has been granted sole 
enforcement power over tax matters are correlated to the arguments raised by 
opponents of adding a qui tam provision to the IRS Whistleblower Act. 
Those reasons are explored next. 

The stronger arguments196 for maintaining the status quo and not adding 
a private cause of action to the IRS Whistleblower Act include concerns 
about: (1) compromising taxpayer confidentiality;197 (2) whistleblowers 

                                                   
195 “Section 7401can ultimately be characterized as embodying a judgment regarding 
institutional competence. It reflects the conclusion by the legislature that the IRS, in 
conjunction with the DOJ, should be left in charge of deciding when to pursue an action for 
alleged tax fraud, presumably because the legislature has decided that the Service and the DOJ 
are in the best position to make this determination. This conclusion in turn rests on a number 
of assumptions regarding the special nature of tax law. Deference to the Service and the DOJ 
may be based on a desire to promote uniformity and consistency in the way tax provisions are 
interpreted and tax laws are enforced. Giving the Service the last say over whether certain 
circumstances constitute a violation and whether such violation warrants enforcement ensures 
that tax laws are interpreted and applied consistently to taxpayers in similar situations. These 
priorities may be particularly important given that the Service does not have the resources to 
pick every potential tax offense and must therefore pick and choose those potential violations 
it considers particularly important.” Hertel, supra note 132, at 1918 (citations omitted). 
196 There are a number of less persuasive arguments by those arguing against adding a qui tam 
for tax. For instance, some have argued that it could divert resources from the agency’s other 
work. See Barthle, supra note 100, at 1233-35 (warning that a qui tam provision would cause a 
surge in claims, as occurred under the FCA); but see Aldinger, supra note 64, at 937-38 
(responding that even if there were a surge of claims, that this response is precisely what is 
desired – more people coming forward with information about tax fraud). For further details 
about other possible arguments, see the sources listed in note 186, supra. 
197 Ventry, supra note 64, at 372 (“The concern among critics of private enforcement of the 
tax laws through . . . [a] qui tam approach is that allowing private citizens to profit by 
disclosing taxpayer information would result in those individuals recklessly exposing 
information to persons not authorized by statute to receive such information.”). Opponents of 
a qui tam for tax observe that the U.S. tax system is primarily a self-reporting system that 
heavily relies on taxpayer trust that the information they provide will be kept private once it is 
submitted to the IRS. IRC Section 6103 codifies this expectation that a person’s tax 
information will not be disclosed to outside parties. Critics of qui tam for tax worry that 
protected tax documents may be disclosed to unauthorized persons or that individuals granted 
access may disclose to other persons. In response, one commentator provided this rebuttal: 
“First and most important, § 6103 applies only to disclosures made by the government or its 
agents. Since qui tam actions essentially rely on information possessed by individuals not 
already available to the government, the ideal qui tam plaintiff would gather information 
through channels not regulated by § 6103, thus limiting the applicability of § 6103 in the qui 
tam context. Second . . . §6103 already authorizes certain individuals to receive the otherwise 
protected information, and individuals thus allowed access to the information could bring qui 
tam actions without violating the law. Finally, § 6103 establishes that tax documents may be 
used in judicial or administrative proceedings aimed at enforcing federal criminal statutes, and 
established precedent makes tax documents subject to pretrial discovery in civil actions 
between private individuals. Given that the FCA combines elements of a criminal action by 
the government and a civil suit between two individuals, it would not be a stretch to argue that 
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abusing the program by bringing qui tam actions on unsettled areas of tax 
law rather than against tax frauds; 198 and (3) the IRS should be granted 
institutional deference to bring enforcement suits as tax law is too complex to 
leave to private individuals.199 While these arguments are not to be dismissed 
lightly, this article posits that after weighing the arguments for and against 
adding a qui tam provision, the relative merits of adding it outweighs the 
cost. In addition, the qui tam provision could be carefully crafted to address 
the perceived concerns.200 A few of the suggested elements of a revised qui 
tam for tax provision are outlined next. 

While not an exhaustive list, following are some of the components that 
would be important to consider in crafting a qui tam for tax. One, carefully 
circumscribing who could bring a qui tam lawsuit would be an important 
starting point. The FCA requires the relator be the “original source” of the 
information in order to bring a qui tam suit and recover damages.201 The FCA 
further requires that whistleblowers have “knowledge that is independent of 
and materially adds to the publicly disclosed allegations or transactions.”202 
Requiring informants to provide original and credible information about the 
allegations would reduce the amount of tax relators potentially filing abusive 
lawsuits. Second, maintain the FCA scienter requirement such that only those 

                                                                                                                        
disclosure of tax documents in qui tam actions is already appropriate under existing law.” 
Hertel, supra note 132, at 1920-21 (citations omitted). 
198 See, e.g., Trachtenberg et al., supra note 132 (arguing that qui tam for tax “encourages 
unnecessary litigation against taxpayers who have taken justifiable positions in the face of 
what are often ambiguous . . . tax provisions.”); Ventry, supra note 64, at 374 (observing that 
certain qui tam tax plaintiffs might bring “actions on open questions of law . . . where 
regulators or courts or Congress had not provided sufficient guidance, or, as problematic, 
where regulators and courts and Congress provided conflicting guidance [and that potentially] 
qui tam litigation under these conditions of ambiguity and uncertainty would be harassing as 
well as counterproductive.” Ventry then adds that concerns over “harassing lawsuits under a 
hypothetical qui tam statute for tax, although real, are eminently surmountable” and lists 
several practical ways in which harassing claims could be curtailed. Id. at 375. 
199 Ventry, supra note 2, at 448 (summarizing this point by noting “as a result of tax law’s 
unique complexity and uncertainty, it is inappropriate to permit claims of noncompliance that 
originate outside of traditional tax administration channels, and especially not from 
whistleblowers.”). A counter to this argument that tax is too complex is that other areas of the 
law, e.g. securities law, is equally complex and that “violations of the tax law do not deserve 
special treatment vis-à-vis other equally complex, ambiguous, or uncertain legal contexts. In 
other words, tax cheats do not deserve lesser enforcement or liability than, say, Medicaid 
cheats, under either applicable black letter law or under false claims acts.” Id. at 453. 
200 For a detailed discussion of numerous recommendations that addresses issues raised by tax 
qui tam critics, see Ventry, supra note 2, at 478-85 (while advocating for state tax qui tam 
actions, the recommendations could apply to ameliorating many of the concerns raised by 
critics of a tax qui tam at the national level). 
201 31 U.S.C. § 3730(e)(4)(A) (2012). 
202 31 U.S.C. § 3730(e)(4)(B) (2012); see also Rockwell Int’l Corp. v. U.S., 549 U.S. 457 
(2007). 
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that “knowingly” violate the tax law can be subject to liability.203 Inadvertent 
violations of tax law and innocent mistakes should not lead to liability. 
Maintaining the FCA’s scienter requirements would further limit vexatious 
tax qui tam lawsuits. Third, to help thwart the disclosure of confidential tax 
information, make whistleblowers “file complaints in camera and keep them 
under seal.”204 Under both the FCA and the New York False Claims Act, the 
time period under seal is 60 days.205 Fourth, eliminate small dollar claims 
against small-time taxpayers. Under the IRS Whistleblower Act, the gross 
income of the target taxpayer must be over $200,000 and the damages pled 
must exceed $2 million.206 Keeping these limits, or even raising the gross 
income threshold, help prevent nuisance suits. Fifth, in order to address 
concerns about acting without the expertise of federal tax officials, a 
requirement of the federal qui tam for tax would be that the IRS 
Whistleblowing Office be consulted during the investigation and assessment 
of the complaint. These are just a few of the elements that might be 
considered in crafting a qui tam for tax statute.207 

 
2. Increase Communication by Amending Section 6103 

 
A significant problem with the IRS program is the lack of 

communication between the WBO and the whistleblower after a claim has 
been submitted.208 Citing taxpayer privacy concerns and the statutory 
prohibitions under Section 6103, the IRS whistleblower program does not 
have a requirement that the WBO keep the informant apprised of the status of 
claim.209 Recent IRS pronouncements suggest that some measures are being 
taken to increase communication between whistleblowers and the Service.210 
One such means is the use of “debriefing” meetings; meetings that the IRS 
uses to “clarify and develop” the information provided.211 However, these 
debriefing meetings do not permit the IRS to reveal confidential information 

                                                   
203 31 U.S.C. § 3730(b) (2012). 
204 Ventry, supra note 2, at 480. 
205 31 U.S.C. § 3730(b). 
206 I.R.C. § 7623(b)(5) (2012). 
207 See Ventry, supra note 2, at 478-85, for a lengthy list of recommended provisions in a qui 
tam for tax statute. 
208 See supra notes 164-172 and accompanying text.  
209 Id.  
210 See Dalrymple Memo, supra note 150, at 2.  
211 T.D. 9687, 2014-36 I.R.B. 486, 490. See Dalrymple Memo supra note 150 at 2 (explaining 
that debriefing meetings are an invaluable component of the evaluation process of determining 
whether to move forward with a field audit or investigation and that all whistleblower 
submissions referred for subject matter expert review will include debriefing unless there is 
specific justification for not doing so, e.g. tax years implicated are beyond the applicable 
statute of limitations). 
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about the taxpayer. In order for the whistleblower to receive updates on the 
status of their claim, the IRS insists that one of the exceptions permitted 
under Section 6103 be utilized. To improve communications between the 
IRS and the whistleblower, one of the existing Section 6103 exceptions could 
be amended to reflect its use in whistleblowing cases. 

The most viable exception to the tax confidentiality laws is found in 
Section 6103(n), which permits the IRS to sign a contract with certain third 
parties to whom they might reveal tax information.212 While the IRS is 
authorized to enter into Section 6103(n) contracts with whistleblowers in 
order to prevent unauthorized disclosure of tax information, tax officials have 
been reluctant to do so.213 If whistleblowers are to have a meaningful 
opportunity to receive updates through the use of Section 6103(n), its use 
should not be left up to the unfettered discretion of the IRS. Regulations 
could be implemented that establish guidelines for when confidentiality 
contracts would be entered into and how they are to be used. Alternatively, a 
new exception could be added to Section 6103 for the limited purposes of 
providing specific information to tax whistleblowers. Any changes to Section 
6103 granting tax whistleblowers access to confidential taxpayer information 
would need to also provide adequate safeguards to prevent further 
unauthorized disclosures.214 
 

3. Adoption of Anti-Retaliation Measures 
 

At a minimum, a basic anti-retaliation provision should be added to the 
IRS Whistleblower Act. The IRS provision is an extreme outlier among 
whistleblowing statutes because it lacks protection against retaliation. Such 

                                                   
212 “Certain other persons. Pursuant to regulations prescribed by the Secretary, returns and 
return information may be disclosed to any person, including any person described in section 
7513(a) to the extent necessary in connection with the processing, storage, transmission, and 
reproduction of such returns and return information, the programming, maintenance, repair, 
testing, and procurement of equipment, and the providing of other services, for purposes of tax 
administration.” I.R.C. § 6103(n) (2012). Two other Section 6103 exceptions might apply in 
limited circumstances, the I.R.C. § 6103(k)(6) Investigative Disclosure exception and the 
I.R.C. § 6103(h)(4) Disclosure in Judicial and Administrative Tax Proceedings exception. 
T.D. 9687, 2014-36 I.R.B. 486, 490.  
213 See Coder, supra note 11, at 423 (“Although the IRS has clear statutory and administrative 
authority to enter into section 6103(n) whistleblower agreements, it has repeatedly elected not 
to pursue those agreements.”). 
214 See Kwon, supra note 62, at 488 (detailing some of the safeguards that could be 
implemented, “Congress should . . . prohibit whistleblowers from disclosing returns or return 
information received absent statutory authority or permission from the IRS. Congress should 
also amend Section 7213 and Section 7213A to subject whistleblowers to civil and criminal 
penalties for unauthorized disclosures from receiving an award or require the whistleblower to 
repay an award if found making unauthorized disclosures.”). 
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protection is the starting point for all other whistleblower statutes.215 All state 
whistleblower statutes bar retaliation, as do the federal statutes examined in 
Part III, among others.216 Retaliation should also be broadly defined in light 
of the numerous ways that retaliation can occur. The broad definition of 
retaliation in SOX could serve as an example. Under SOX, retaliation 
encompasses discharge, demotion, suspension, threats, harassment, or actions 
that “in any other manner discriminates against the whistleblower.”217 Also 
instructive is the Supreme Court language in Burlington Northern & Santa 
Fe Railway Co.218 The employee suffers actionable retaliation if the 
“reasonable employee would have found the challenged action materially 
adverse . . . [or] that it might have dissuaded a reasonable worker from 
making or supporting a charge of discrimination.”219 

Penalties for retaliation should also be implemented. Without penalties, 
bans on retaliation often have little effect.220 Penalties can take a variety of 
forms. One approach is to allow the whistleblower who suffers retaliation to 
sue for damages, including punitive damages. The availability of punitive 
damages would serve as a deterrent to future retaliatory acts as well as 
facilitate obtaining legal representation.221 Additionally, costs and attorney 
fees should be provided for. This would also facilitate the ability to obtain 
representation, and help the development of a specialized bar. The 
development of a specialized bar was important to the success of the FCA.222 
An advantage of allowing a suit for retaliation is that it could go forward 
without a final determination by the IRS regarding a reward. This would 
allow a whistleblower to obtain resources to replace income and benefits if 
those have been denied. 

Enacting criminal penalties for retaliation is another approach to 
deterring reprisals. For example, SOX allows for criminal penalties for 
knowing and intentional retaliation.223 This approach is much less common224 
and there seems to be a reluctance to impose such penalties.225   

                                                   
215 Dworkin & Brown, supra note 95, at 656-57. 
216 Bishara et al., supra note 175, at 45-52.  
217 18 U.S.C. § 1541(a) (2012). 
218 548 U.S. 53 (2006). 
219 Id. at 68. The Court noted that “context matters.” A schedule change, for instance, might be 
relatively unimportant to some employees but “may matter enormously to a young mother 
with school age children.” Id. at 68-71. 
220 See Richard E. Moberly, Sarbanes-Oxley’s Structural Model To Encourage Corporate 
Whistleblowers, 2006 BYU L. REV. 1107, 1129-31; Terry Morehead Dworkin & Janet P. 
Near, Whistleblower Statutes and Reality: Is There a Need for Realignment? (1990) (on file 
with authors). 
221 See Bishara et al., supra note 175, at 102. 
222 See Callahan & Dworkin, supra note 94, at 317. 
223 18 U.S.C. § 1513(e) (2012). If convicted, the retaliator is subject to a fine and/or 
imprisonment for up to ten years. 
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Finally, the Service could be authorized to bring an action for 
retaliation. The SEC recently announced that is secured a $2.2 million 
settlement for whistleblower retaliation under the Dodd-Frank Act.226 The 
whistleblower reported that his employer, an investment advisor, and its 
owner were involved in improper transactions. He was then removed from 
his position as a head trader and he was pressured to resign. In its action and 
announcement, the SEC acknowledged the importance of whistleblower 
protection. In the announcement, the SEC stated it will continue to exercise 
its anti-retaliatory authority, so it is likely that there will be future actions.227 
Under Dodd-Frank, the whistleblower must submit a charge of retaliation to 
the Department of Labor with 180 days of the retaliatory act. If the DOL 
finds probable cause, it must then order preliminary relief, which can include 
reinstatement and back pay.228 This structure allows amelioration of the most 
severe forms of retaliation. Likewise, the IRS Whistleblower Office could be 
authorized to pursue actions on behalf of whistleblowers who report 
retaliation, and relief could be ordered before a decision on the merits of the 
reward claim. 

 
4. Broaden definition of “Collected Proceeds” 

 
A final suggestion for reform relates to the IRS definition of “collected 

proceeds.” The position taken by the IRS is that only taxes, civil penalties, 
interest and additions to tax found in provisions of Title 26 should be counted 
towards the pool of money from which the tax whistleblower bounty is paid 
from.229 This is too narrow of an interpretation and contradicts the plain 

                                                                                                                        
224 A few states have such penalties. See Dworkin, supra note 112, at 1764. 
225 There is a lack of reported U.S. cases. Likewise, in Australia, where there are criminal 
penalties under some laws, there are no reported cases. See Dworkin & Brown, supra note 95, 
at 683-91. 
226 Press Release, SEC, SEC Charges Hedge Fund Adviser with Conducting Conflicted 
Transactions and Retaliating Against Whistleblower: First SEC Case Under New Authority to 
Bring Anti-Retaliation Enforcement Actions (June 16, 2014), available at 
http://www.sec.gov/News/PressRelease/Detail/PressRelease/1370542096307#.U6HdvUD2eL
8 (June 19, 2014).  
227 Jason Enzler, SEC Settles First Whistleblower Retaliation Case: Warns There Will Be 
More, CONSTANTINE CANNON LLP (June 19, 2014), http://www.whistleblower-
insider.com/sec-settles-first-whistleblower-retaliation-case-warns-will/#.U7DRGkAzTE0.  
228 12 U.S.C. § 5567(c)(1)(A) & (c)(2)(B) (2012). 
229 See supra notes 215-219 and accompanying text; see also, Memo from Mark S. Kaizen, 
Assoc. Chief Counsel, Gen. Legal Serv., on Scope of Awards Payable under I.R.C. §7623 to 
Stephen A. Whitlock, Dir., Whistleblower Office Sec’y, at 3-4, dated April 12, 2012, available 
at http://www.irs.gov/pub/lanoa/pmta_2012-10.pdf (explaining IRS position that I.R.C. §7623 
does not authorize payment of whistleblower awards based on information related to 
violations of laws outside Title 26). 
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meaning of the IRS Whistleblowing Act.230 The IRS Whistleblowing Act 
applies “to any law relating to internal revenue or administered by the 
Internal Revenue Service,”231 regardless of whether the source of the federal 
law is in Title 26. Senator Charles Grassley, the architect of the 2006 
amendments to the IRS Whistleblower Act, argued in his letter to the IRS 
that its interpretation of collected proceeds is incorrect: 

 
Another area of concern is that the definition of “collected 
proceeds” in the proposed regulations is also specifically limited to 
proceeds raised under Title 26. My concern is that restricting the 
definition in this way may unduly limit the scope of the program. 
Information, such as that relating to undisclosed foreign bank 
accounts, may be indispensable in detecting underpayments of tax, 
without directly relating to the underpayments themselves. Yet, by 
excluding penalties under Title 31, which includes penalties under 
the Bank Secrecy Act, the proposed regulations are limiting the 
likelihood a whistleblower will come forward with such 
information. It appears that the decision to limit the definition to 
proceeds under Title 26 is based on the IRS’ view that legislative 
text requires this result. As I have made clear in previous 
statements, I do not believe the language, nor the intent behind the 
law, mandates this outcome. The broad use of the word “any” 
throughout the statute is also another reason why non-Title 26 
penalties can and should be considered for awards under the IRS 
whistleblower program.232 

  

                                                   
230 See Memo from Nat’l Whistleblower Ctr. on The Legality of the IRS’ Proposed 
Whistleblower Rule: Flunking The Loving Test to Jacob J. Lew, Sec’y, U.S. Dep’t of Treasury, 
at 3, June 5, 2014, available at 
http://whistleblowers.nonprofitsoapbox.com/storage/whistleblowers/docs/BlogDocs/irs%20rul
e%20comment.pdf (arguing that the Service’s interpretation that “collected proceeds” is 
limited to Title 26 is incorrect because this interpretation: (1) violates the plain meaning of the 
statute in that the stated language encompasses a “wide sweep of conduct and the proceeds 
collected by government”; (2) is contrary to the legislative history of Section 7623 in that 
Congress intended the statute to apply broadly; (3) ignores the broader statutory framework of 
other whistleblower laws, such as the FCA and the Dodd-Frank Act, wherein proceeds are 
defined broadly; (4) exceeds Congressionally delegated authorization to make rules to govern 
the “operation” of the whistleblower program, when the Service is actually altering the size, 
scope, and function of the award program in fundamental ways not intended by Congress; and 
(5) contradicts how the IRS has previously interpreted Section 7623). 
231 Id. at 6. 
232 Letter from Sen. Charles E. Grassley, U.S. Senate, to Neal S. Wolin et al., supra note 67, 
at 3. 
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Congress should adopt amending language to clarify the broader reach of 
Section 7623.233  

 
V. CONCLUSION 

 
The IRS has a reputation for aggressively pursuing unreported taxes. In 

the case of assets hidden overseas, this has been true in the past several years 
and has resulted in billions of dollars being paid to the treasury. Part of this 
success can be attributed to revelations of whistleblowers. Despite this, the 
IRS has not been proactive in its approach to whistleblowing. This is 
particularly surprising since it has been shown that whistleblowing can yield 
better results than the traditional IRS audit approach.234 The IRS 
Whistleblower Act passed by Congress in 2006 has the potential to be as 
effective as the federal FCA. However, the IRS has undermined the ability of 
rewards to generate information. 

One advantage of whistleblowing is that it generates information 
without the government having to spend resources to uncover it. However, 
the agency also has to have sufficient resources to investigate and pursue 
claims. Appropriations have not kept up with the IRS’s budget needs. The 
successful collection of payments from banks and individuals regarding 
overseas assets should help increase the budget. Likewise, facilitating rather 
than hindering whistleblowing would help and may get positive attention 
from Congress. Unless certain flaws are corrected, though, the tax fraud 
bounty program will continue to under-perform. The changes suggested in 
this paper could re-invigorate the program and help it to be a useful tool in 
catching both domestic and off-shore tax frauds. 

                                                   
233 See Charles P. Rettig, Whistleblower Awards and the Bank Secrecy Act: Mutually 
Exclusive?, J. TAX PRAC. & PROC., Feb.-Mar. 2013, at 23, 28-29 (“To the extent Code Sec. 
7623 might somehow be deemed ambiguous, Congress should resolve the ambiguities in favor 
of whistleblowers. Code Sec. 7623 should clearly require payment of whistleblower awards 
from all proceeds collected by the government that relate to—or are in any way connected 
with—the information provided by the whistleblower, without regard to what Title the 
particular provision providing for such a penalty may be codified. . . .Congress should revise 
the asserted basis for denying such awards in an effort to encourage whistleblowers 
throughout the world to come forward.”). 
234 This is especially true today as the resources allocated to the IRS have been reduced. The 
IRS noted that the audits of individuals was it its lowest since 2004 and fewer are expected in 
2015. Stephen Ohlemacher, Low Risk of Audit, SEATTLE TIMES, FEB. 25, 2015, at A6. Audits of 
large corporations – those with assets of $10 million or more – was 20% lower in 2014. Audits 
of small businesses also fell “significantly.” John D. McKinnon, Businesses Get Audited Less 
Often By the IRS, WALL ST. J., Mar. 3, 2015, at A3. This is occurring at a time when 
companies are taking more measures to prevent employees from becoming whistleblowers. 
Rachel Louise Ensign, Treatment of Tipsters Is Focus Of SEC, WALL ST. J., Feb. 26, 2015, at 
C1. 


