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I. INTRODUCTION 
 

The antitrust laws were enacted in the “Robber Baron” era in an effort to 
assure a more competitive national economy by barring various unreasonable 
restraints of trade. Over time a number of activities were exempted from 
antitrust coverage, some by statute and others by judicial opinions. For 
example, labor unions1 and farm cooperatives2 were exempted by statute. 
Major league baseball was exempted by judicial opinion, the Court deciding 
that professional baseball was not a business enterprise, nor was it involved 
in interstate commerce.3 According to the Court, “personal effort not related 
to production is not a subject of commerce. That which in its consummation 
is not commerce does not become commerce among the states because… 
transportation [between the states] takes place.”4 

In 1943, the U.S. Supreme Court issued its opinion in Parker v. Brown,5 
which established the state-immunity doctrine, also known as the Parker 
doctrine. Under this doctrine, state and municipal authorities are immune 
from federal antitrust lawsuits for actions taken pursuant to a clearly 
expressed state policy that, when legislated, had foreseeable anticompetitive 
effects.6 Accordingly, if a state approves and regulates certain conduct, even 
if it is anticompetitive under Federal Trade Commission or Department of 
Justice standards, the federal government must respect the decision of the 
state. Consequently, if a state sanctions anticompetitive conduct it is immune 
from investigation and possible prosecution by the FTC.7 
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Subsequent cases expanded the Parker doctrine and provided immunity 
to non-state actors if a two-pronged requirement was met: (1) there must be a 
clearly articulated state policy to displace competition; and (2) there must be 
active supervision by the state of the policy or activity.8  

The apparent expansion of the Parker doctrine established by the above-
listed two-pronged requirements originally set out in California Retail Liquor 
Dealers Ass’n. v. Midcal Aluminum, Inc.9 has seemingly been reduced in two 
recent cases through a more narrowly construed application. This paper will 
discuss the state-immunity doctrine and how these two most recent cases 
may impact the Parker doctrine and its future viability. 

 
II. THE BASIS OF STATE IMMUNITY: THE PARKER

10 CASE 
 

Raisins are a major agricultural product in California, and they have 
been for quite some time. At the time of this case nearly all of the raisins 
consumed in the United States, and nearly one half of the world’s raisin crop, 
were raised in the part of California designated as “Proration Zone 1.”11 
More than 90% of those raisins were sold in interstate commerce. In 1933 
California passed the California Agriculture Prorate Act,12 which authorized 
the establishment of programs for the marketing of agricultural products 
produced in the state in order to restrict competition among growers, thereby 
allowing the state to maintain prices in the distribution of the products to 
packers. These programs were established through the actions of state 
officials, with the stated purpose to “conserve the agricultural wealth of the 
State”13 and to “prevent economic waste in the marketing of agricultural 
products” of the state.14 

In compliance with this statute, the State Director of Agriculture, Raisin 
Proration Zone 1, developed a marketing plan for the 1940 raisin crop that 
established a maximum price for raisins for the year. Brown, a raisin grower, 
had entered into contracts to sell 762½ tons of raisins in the 1940 crop at $60 
per ton, and expected to sell a total of 3000 tons of raisins in the 1940 crop if 
the program was not in place. At the time he entered these contracts the price 
of raisins was $45 per ton, although it rose to $55 per ton shortly thereafter. 
He asked the court to enjoin the enforcement of the proration act’s provisions 

                                                   
8 Id. 
9 445 U.S. 97 (1980). 
10 Parker v. Brown, 317 U.S. 341 (1943). 
11 Id. at 344. 
12 Act of June 5, 1933, ch. 754, Statutes of California, as amended by chs. 471 and 473, 
Statutes of 1935; ch. 6, Extra Session, 1938; chs. 363, 548, and 894, Statutes of 1939; and chs. 
603, 1150, and 1186, Statutes of 1941.  
13 317 U.S. 341, 346. 
14 Id. 
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against him. If the injunction was not granted, Brown faced criminal charges 
for violating the act, he would not be able to fulfill his contract, and he would 
suffer irreparable harm. In support of his petition for injunctive relief, he 
asserted that the California Agriculture Prorate Act was a violation of Section 
1 of the Sherman Act and also violated the protections afforded by the 
Commerce Clause by interfering with his right to sell his goods in interstate 
commerce. 

The district court agreed with Brown. It granted the injunction he 
sought, finding that the state’s raisin marketing program illegally interfered 
with and unduly burdened interstate commerce.15 The State appealed to the 
U.S. Supreme Court. 

The Supreme Court overturned the district court’s ruling in a unanimous 
opinion written by Chief Justice Stone. According to the Court, the questions 
to be decided in this case were “whether the marketing program adopted for 
the 1940 raisin crop under the California Agricultural Prorate Act is rendered 
invalid (1) by the Sherman Act, or (2) by the Agricultural Marketing 
Agreement Act of 1937, as amended,…by the Commerce Clause of the 
Constitution.”16  

The California Agricultural Prorate Act authorized the establishment of 
programs for the marketing of the state’s agricultural products that would 
restrict competition among the growers, but would maintain prices for the 
crops. These programs were established through the actions of state officials, 
the Agricultural Prorate Advisory Commission. The Commission was 
comprised of nine members, eight of whom were appointed by the Governor 
and confirmed by the Senate and the state Director of Agriculture, who 
served as an ex officio member. Each of the eight appointed members served 
a four year term after taking an oath of office.  

The Court explained the procedures that the Commission had to follow 
in order to establish its program, and determined that Brown’s claim was 
within the equity jurisdiction of the Court since the claim alleged irreparable 
injury to Brown’s business as well as potential prosecution for selling his 
crop under the district court’s decree. It then turned to the issues to be 
addressed, beginning with the Sherman Act claim put forward by Brown. 
The Court briefly summarized the provisions of Sections 1 and 2 of the act 
and then noted: 

 
We may assume for present purposes that the California prorate 
program would violate the Sherman Act if it were organized and 
made effective solely by virtue of a contract, combination, or 
conspiracy of private persons, individual or corporate. We may 

                                                   
15 39 F. Supp. 895 (1940). 
16 317 U.S. 341, 344. 
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assume also, without deciding, that Congress could, in the exercise 
of its commerce power, prohibit a state from maintaining a 
stabilization program like the present because of its effect on 
interstate commerce.17  
 

The Court then stated that the prorate program adopted by California 
was never intended to operate on the basis of individual agreements or 
combinations. Instead, it was based on the state’s sovereign legislative 
powers. As Justice Stone noted:  

 
We find nothing in the language of the Sherman Act or in its 
history which suggests that its purpose was to restrain a state 
or its officers from activities directed by its legislature. In a 
dual system of government in which, under the Constitution, 
the states are sovereign, save only as Congress may 
constitutionally subtract from their authority, an unexpressed 
purpose to nullify a state’s control over its officers and 
agents is not lightly to be attributed to Congress.18  

 
The Court also observed that there was no mention in the Sherman Act 

of the state, nor any indications that the Act was intended to restrain actions 
of or authorized by the state. It added that the Act “is applicable to ‘persons’ 
including corporations (§7), and it authorizes suits under it by persons and 
corporations (§15). A state may maintain a suit for damages under it … but 
the United States may not, … [these] conclusions [are] derived not from the 
literal meaning of the words ‘person’ and ‘corporation’ but from the purpose, 
the subject matter, the context and the legislative history of the statute.”19  

The legislative history of the Act shows its intended scope. The sponsor 
of the original bill declared that it was to prevent only “business 
combinations” and that its purpose was “to suppress combinations to restrain 
competition and attempts to monopolize by individuals and corporations.”20 
Nothing in the language of the statute or in its history shows any intent on the 
part of Congress to restrain state actions. The clear language of the Act 
shows that the state’s action in establishing the prorate program does not 
violate the Sherman Act. The Act only prohibits individual or corporate 
conduct, and not the conduct of the state government or its agents.  

The Court concluded that “the state in adopting and enforcing the 
prorate program made no contract or agreement and entered into no 

                                                   
17 Id. at 350. 
18 Id. at 350-51.  
19 Id. at 351. 
20 Id. 
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conspiracy in restraint of trade or to establish a monopoly but, as sovereign, 
imposed the restraint as an act of government which the Sherman Act did not 
undertake to prohibit.”21  

 
III. THE THRESHOLD INQUIRY: GOLDFARB  

 
There were few cases addressing the state immunity doctrine following 

the Parker decision until 1975 when the Court decided Goldfarb v. Virginia 
State Bar,22 finding that rigid adherence to a county fee schedule by all of the 
attorneys in the county was not deserving of immunity from charges of price 
fixing in violation of the antitrust laws.  

In 1971 the Goldfarbs entered into a contract to purchase a home in 
Fairfax County, Virginia. The lender required them to obtain title insurance, 
which required them to have a title search. Unfortunately for the Goldfarbs, a 
title search could only be conducted by a member of the Virginia State Bar. 
The Fairfax County Bar Association had established and published a 
minimum fee schedule which was enforced by the Virginia State Bar. When 
the Goldfarbs were unable to find an attorney who would conduct the title 
examination for less than the minimum fee schedule established by the 
Fairfax County Bar Association they filed a class action lawsuit against the 
County Bar Association and the State Bar, seeking injunctive relief and 
damages. According to the Goldfarbs, the minimum fee schedule constituted 
price fixing in violation of Section 1 of the Sherman Act.  

The District Court held that the State Bar was exempt from the 
provisions of the Sherman Act, but that the Fairfax County Bar Association 
was not exempt and that its conduct did amount to price fixing in violation of 
the Sherman Act. The court also enjoined the publication of the minimum fee 
schedule. The Court of Appeals reversed, finding that the State Bar was 
immune from liability under the Parker Doctrine since it was “state action,” 
and that the Fairfax County Bar Association was immune because the 
practice of law is a “learned profession,” and as such is not involved in “trade 
or commerce” under the Sherman Act. 

The Supreme Court found that the fee schedule published by the Fairfax 
County Bar Association was not merely advisory, as the Association 
asserted. The Goldfarbs had contacted a total of thirty-seven lawyers from 
the Fairfax County Bar Association and received replies from twenty of 
them. None of these twenty attorneys were willing to charge less than the 
rate fixed by the fee schedule. The Court found that a “fixed, rigid price floor 
arose from respondents’ activities: every lawyer who responded to 

                                                   
21 Id. at 352. 
22 421 U.S. 773 (1975). 
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petitioners’ inquiries adhered to the fee schedule, and no lawyer asked for 
additional information in order to set an individual fee… The fee schedule 
was enforced through the prospect of professional discipline from the State 
Bar, and the desire of attorneys to comply with announced professional 
norms….”23 Since only attorneys were allowed by law to conduct title 
examinations, and since the State Bar had issued an ethical opinion that any 
attorney “may be disciplined for ‘habitually charg[ing ] less that the 
suggested minimum fee adopted by his local bar Association’…On this 
record respondents’ activities constitute a classic case of price fixing.”24  

Both the County and the State Bar Associations also argued that their 
conduct was exempt under the precedent set in Parker v. Brown, asserting 
that their conduct was derived from the authority granted by the legislature. 
The Virginia legislature had authorized the state Supreme Court to regulate 
the practice of law. Unfortunately for the respondents, that did not help their 
argument because the state Supreme Court “has adopted ethical codes which 
deal in part with fees, and far from exercising state power to authorize 
binding price fixing, explicitly directed lawyers not ‘to be controlled’ by fee 
schedules.”25 

“The threshold inquiry in determining if an anticompetitive activity is 
state action of the type the Sherman Act was not meant to proscribe is 
whether the activity is required by the State acting as sovereign.”26 There was 
no showing that the State of Virginia or the Virginia Supreme Court required 
these anticompetitive practices. Absent such a showing, the conduct of both 
the Fairfax County Bar Association and the Virginia State Bar were subject 
to, and in violation of, the Sherman Act in this case. 

 
IV. INTERVENING CASES: A MIXTURE OF RESULTS 

 
After Goldfarb in 1975(discussed above) and continuing through 1988, 

a flurry of cases addressing the state immunity doctrine established in Parker 
followed. In this thirteen year period the Supreme Court decided twelve 
cases addressing the applicability of the Parker doctrine. Six of the cases 
denied state immunity while in the other six cases the Court found that state 
immunity should apply. Specifically, the cases in which the Court denied 
state immunity included: Cantor v. Detroit Edison Co.;27 City of Lafayette v. 
Louisiana Power & Light Co.;28 California Retail Liquor Dealers v. Midcal 

                                                   
23 Id. at 781. 
24 Id. at 783. 
25 Id. 
26 Id. 
27 428 U.S. 579 (1976). 
28 435 U.S. 389 (1978). 



Spring 2016 Davidson & Turmel/7 
 

Aluminum, Inc.29 (discussed below); Community Communications Co. v. 
Boulder;30 and Patrick v. Burget.31 

The six cases that found that the Parker doctrine should be applied were: 
Bates v. State Bar;32 New Motor Vehicle Bd. v. Orrin W. Fox Co.;33 Hoover 
v. Ronwin;34 Town of Hallie v. City of Eau Claire;35 Southern Motor Carriers 
Rate Commission, Inc. v. United States;36 and Fisher v. City of Berkeley.37 In 
each of these cases the Court found adequate state supervision and a clearly 
articulated state policy which constituted the requirements stated in Parker to 
invoke the state immunity doctrine. They clearly satisfied the standards first 
set out in the Parker case, as opposed to the six cases that did not. However, 
the Midcal case, the fifth of these twelve cases, expanded the Parker doctrine 
and established a two-pronged test that has now become the focal point of the 
two most recent cases.  

 
V. PARKER EXPANSION: CALIFORNIA RETAIL LIQUOR DEALERS V. 

MIDCAL ALUMINUM, INC.38 
 

California state law includes several restrictions on the sale of wine 
within the state.39 Wine producers, wholesalers and rectifiers are required to 
file “fair trade contracts” or price schedules with the state. If a producer does 
not set a price, wholesalers carrying that producer’s wine must post a “resale 
price schedule” for that producer’s wines. The fair trade contract or the resale 
price schedule establishes the price at which every state-licensed wine 
merchant must sell wine to a retailer.40 The state is divided into three trading 
areas for purposes of administering the wine pricing program. A single fair 
trade contract or resale price schedule for each brand sets the wholesale price 
for all sales of that brand within the entire trading area. The state regulations 
also provide that a wine price set by one wholesaler within a trading area sets 
the price for all the other wholesalers within that trading area. Any licensee 
who sells below the price set for the trading area is subject to fines, license 
suspension, or license revocation. 

                                                   
29 445 U.S. 97 (1980). 
30 445 U.S. 40 (1982). 
31 108 S. Ct. 1658 (1988). 
32 433 U.S. 350 (1977). 
33 439 U.S. 96 (1978). 
34 466 U.S. 558 (1984). 
35 471 U.S. 34 (1985). 
36 471 U.S. 48 ((1985).  
37 475 U.S. 260 (1986). 
38 445 U.S. 97 (1980). 
39 California Business and Professional Code, §24866(b). 
40 Id. at §24862. 
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Midcal Aluminum, a wholesale wine distributor in California, was 
charged with selling twenty-seven cases of wine at a price below the 
effective price schedule for its trading area, and for selling other wines for 
which no fair trade contract of resale price schedule had been filed or was in 
effect. Midcal stipulated that the charges were true, and then filed a writ of 
mandate with the California Court of Appeals, seeking an injunction against 
the state’s wine pricing program.  

The Court of Appeals found the wine pricing program to be an unlawful 
restraint of trade in violation of the Sherman Act. It also found:  

 
In the price maintenance program… the state plays no role 
whatever in setting the retail price. The prices are established by 
the producers according to their own economic interests, without 
regard to any actual or potential anticompetitive effect; the state’s 
role is restricted to enforcing the prices specified by the producers. 
There is no control, or ‘pointed re-examination,’ by the state to 
insure that the policies of the Sherman Act are not ‘unnecessarily 
subordinated’ to state policy.41  

 
Since the court found that the state played no role in setting the price, it 

also found that the Parker doctrine did not apply and granted the injunction. 
The Department of Alcoholic Beverage Control did not appeal, but the 
California Retail Liquor Distributors Association sought review from the 
California Supreme Court. That court declined, but the U.S. Supreme Court 
granted certiorari.42  

In its ultimate opinion, the Court found:  
 
California’s system for wine pricing plainly constitutes resale price 
maintenance in violation of the Sherman Act… The wine producer 
holds the power to prevent price competition by dictating the prices 
charged by wholesalers… such vertical control destroys horizontal 
competition as effectively as if wholesalers "formed a combination 
and endeavored to establish the same restrictions… by agreement 
with each other.”43  

 
The Court then turned to the issue of whether the State’s involvement in this 
program was sufficient to establish antitrust immunity under the Parker 
doctrine. The Court in Parker found that the State established the prorate 

                                                   
41 21 Cal. 3d, at 445, 579 P.2d, at 486. 
42 444 U.S. 824 (1979). 
43 445 U.S. 97, 103. 
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system at issue and that it was “the State, acting through Advisory 
Commission, which adopts the program and enforces it” (emphasis added).44 

The Court then examined a number of recent cases that applied the 
Parker doctrine45 and found that these cases “establish two standards for 
antitrust immunity under Parker v. Brown. First, the challenged restraint 
must be ‘one clearly articulated and affirmatively expressed as state policy’; 
second, the policy must be ‘actively supervised’ by the State itself.”46 The 
California wine pricing policy satisfied the first standard, but failed to meet 
the second standard. The State was not involved in the supervision of the 
program. It simply allowed for the setting of prices and then enforced the 
prices set by private parties. The State did not establish the prices, it did not 
review the reasonableness of the prices set, and it did not regulate the terms 
of the fair trade contracts. “The State does not monitor market conditions or 
engage in any ‘pointed reexamination’ of the program. The national policy in 
favor of competition cannot be thwarted by casting a gauzy cloak of state 
involvement over what is essentially a private price-fixing arrangement.”47 
As was held in Parker, “a state does not give immunity to those who violate 
the Sherman Act by authorizing them to violate it, or by declaring that their 
action is lawful…”48 

 
VI. PARKER RECESSION: PHOEBE PUTNEY AND NC STATE BOARD OF 

DENTAL EXAMINERS 
 
The year 2013 saw the advent of the “clear articulation test.” In Phoebe 

Putney (discussed below) the Court narrowly construed the pardons on state 
action provided by Parker and held that immunity will only attach to the 
activities of local governmental entities if they are undertaken pursuant to a 
“clearly articulated and affirmatively expressed” state policy to displace 
competition. The walls may be closing in on Parker in the most recent case, 
North Carolina State Board of Dental Examiners, where first the Fourth 
Circuit Court, and now the U.S. Supreme Court, required the satisfaction of 
both Midcal prongs to obtain the Parker exemption when a state agency is a 
‘private’ actor comprised mainly of market participants. 

  

                                                   
44 317 U.S. 341, 352. 
45 See, e.g., Goldfarb v. Va. State Bar, 421 U.S. 773 (1975); Cantor v. Detroit Edison Co., 428 
U.S. 579 (1976); Bates v. State Bar of Ariz., 433 U.S. 350 (1977); and New Motor Vehicle Bd. 
of Cal. V. Orrin W. Fox Co. (439 U.S. 96 (1978). 
46 445 U.S. 97, 105 (Citing City of Lafayette v. La. Power & Light Co., 435 U.S. 389, 410). 
47 Id. at 106. 
48 317 U.S., at 351. 
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A. Federal Trade Commission v. Phoebe Putney Health 
Systems, Inc.49 

 
In 1941 Georgia amended its Constitution, allowing political 

subdivisions to provide health care services, and also enacted the Hospital 
Authorities Law, which authorized communities to organize “hospital 
authorities” to “carry out and make more workable the duty which the State 
owed to its indigent sick.”50 The State delegated “all the powers necessary or 
convenient to carry out and effectuate”51 the law’s purposes. This included to 
power to purchase, lease, or otherwise operate health care facilities; the 
power to build, alter, or repair such facilities; and the power to lease facilities 
for operation by others.52 They were also allowed to establish rates and 
charges for the services provided by, or the uses of, a facility. It should be 
noted, however, that the authority was not authorized to operate any project 
for profit and that the rates set by the authority should only cover operating 
expenses and a reasonable reserve. 

Also in 1941, the Hospital Authority of Albany-Dougherty County was 
established. The Authority promptly acquired Phoebe Putney Memorial 
Hospital (Memorial), which had been in operation in Albany since 1911.53 
The Authority operated Memorial thereafter until 1990, at which point the 
Authority restructured its operation, forming two non-profit corporations to 
manage Memorial: the Phoebe Putney Health System, Inc. (PPHS) and its 
subsidiary, the Phoebe Putney Memorial Hospital, Inc. (PPMH). The 
Authority then leased Memorial to PPMH for one dollar per year for forty 
years.54 The lease granted PPMH exclusive control over the hospital, 
including the right to set rates for its services. It was still obligated to provide 
care to the indigent sick, and there were limits on its rate of return from the 
provision of services. 

There are only two hospitals in Dougherty County, Memorial and 
Palmyra Medical Center. Palmyra was operated by a for-profit hospital 
network, HCA. “Together, Memorial and Palmyra account for 86 percent of 
the market for acute care hospital services provided to commercial health 
care plans and their customers in the six county region surrounding 
Albany.”55 Memorial accounted for 75 percent of that market. 

                                                   
49 133 S. Ct. 1003 (2013).  
50 Id. at 2 (citing DeJarnette v. Hosp. Auth. of Albany, 23 S.E.2d 716, 723 (1942)). 
51 Ga. Code Ann. §31-7-75. 
52 Ga. Code Ann. §§31-7-75(4)(5). 
53. 133 S. Ct. 1003, 1005.  
54 Id. 
55 Id. 
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In 2010, PPHS began negotiations with HCA about acquiring Palmyra. 
PPHS and HCA reached a tentative agreement, and PPHS presented its plan 
to the Authority. The Authority would purchase Palmyra from HCA with 
PPHS-controlled funds, and then lease Palmyra to a PPHS subsidiary for one 
dollar, as was done in the Memorial lease. The Authority unanimously 
approved the plan. 

Shortly after these events, the FTC issued an administrative complaint, 
alleging that this sale-and-lease arrangement would result in a virtual 
monopoly in health care and would substantially reduce competition in the 
region in violation of §7 of the Clayton Act.56 The FTC and the State of 
Georgia subsequently filed suit against the Authority, PPHS, PPMH, and 
Palmyra, seeking an injunction against the transaction pending administrative 
proceedings. The District Court denied the injunction, finding that the 
respondents were immune from antitrust liability under the Parker doctrine. 
The Circuit Court ruled that a local government entity such as the Authority 
was entitled to state-action immunity if the challenged conduct was a 
“foreseeable result” of the legislation. According to the court, 
anticompetitive conduct is foreseeable if it could be “reasonably anticipated” 
by the state legislature, even if such a result was not “one that ordinarily 
occurs, routinely occurs, or is inherently likely to occur as a result of the 
empowering legislation.”57 Using this standard, the Court of Appeals found 
that the conduct was foreseeable and upheld the District Court’s denial of the 
injunction. The U.S. Supreme Court granted certiorari. 

The Court acknowledged that the Parker opinion grants immunity from 
federal antitrust laws in some circumstances, but pointed out that, “given the 
fundamental national values of free enterprise and economic competition that 
are embodied in the federal antitrust laws, ‘state-action immunity is 
disfavored, much as are repeals by implication.’”58 The Court went on to 
state that “we recognize state-action immunity only when it is clear that the 
challenged anticompetitive conduct is undertaken pursuant to a regulatory 
scheme that ‘is the State’s own.’”59  

Since municipalities and other subdivisions of a state are not sovereign, 
they are not entitled to state-action immunity on their own merit, but they 
qualify for this immunity when they act “pursuant to state policy to displace 
competition with regulation or monopoly public service.”60 The Court then 
stated that “immunity will only attach to the activities of local governmental 
entities if they are undertaken pursuant to a ‘clearly articulated and 

                                                   
56 Id. at 4. 
57 Id. at 5. 
58 Id. at 7. 
59 Id. at 7. 
60 Id.  
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affirmatively expressed’ state policy to displace competition.”61 When the 
Court applied this “clear articulation” test to the case, it found that there was 
“no evidence that the State affirmatively contemplated that hospital 
authorities would displace competition by consolidating hospital ownership,” 
and therefore the claim for state-action immunity failed.  

 
B. North Carolina State Board of Dental Examiners v. Federal 

Trade Commission62 
 

North Carolina created a State Board of Dental Examiners63 because 
“the practice of dentistry… affects the public health, safety, and welfare.”64 
The Board is comprised of six licensed dentists, one licensed dental 
hygienist, and one consumer member.65 Dentists in the state elect the six 
dentists who are members of the Board, and state dental hygienists elect the 
one hygienist on the Board.66 The governor appoints the consumer member. 
The Board is funded by fees paid by the State’s dentists and dental 
hygienists, and the members, except for the consumer, are required to 
maintain an active dental practice during their tenure on the Board. 

The Dental Practice Act makes it unlawful for any individual to practice 
dentistry in the state without a license issued by the Board.67 The Act 
provides that a person “‘shall be deemed to be practicing dentistry’ if that 
person ‘[r]emoves stains, accretions or deposits from the human teeth.’”68 If 
the Board suspects that a person is practicing dentistry in the State without a 
license, it may seek an injunction or it may refer the matter to the District 
Attorney for criminal prosecution.69 Of course, the Attorney General, a 
District Attorney, or even a citizen may seek these same sanctions against a 
person suspected of practicing dentistry without a license. It should be noted 
that the Board does not have the authority to discipline unlicensed 
individuals or to order non-dentists to stop violating the Dental Practice Act. 

Teeth whitening is a popular cosmetic dental procedure that is widely 
available across the United States. Teeth whitening can be obtained in a 
number of ways, including in-office treatments in a dental office, by use of a 
take-home kit provided by a dentist, the use of an over-the-counter product 
purchased by the consumer, or as a service provided by non-dentists in 

                                                   
61 Id. at 8. 
62 135 S. Ct. 1101 (4th Cir. 2013). 
63 N.C. Gen. Stat. §90-48. 
64 Id. 
65 N.C. Gen. Stat. §90-22(b). 
66 Id. at §90-22(c). 
67 Id. at §90-29(a). 
68 Id. at §90-29(b)(2). 
69 Id. at §90-40.1. 
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salons, mall kiosks, or other locations. Each of these methods involves the 
same basic procedures, but differs in the strength of the application, the ease 
of use, and the cost, among other factors. The in-office treatments in a dental 
office tend to be the most effective, but they are also the most expensive. 

North Carolina dentists began to offer teeth whitening services in the 
1990s. By 2003, many non-dentists also began to offer these services and at a 
significantly lower price. A number of dentists complained to the Board 
about the non-dentists who were providing these services. In response, the 
Board initiated an investigation, appointing a case officer (a dentist Board 
member), the Board’s Deputy Operations Officer, an Investigator, and the 
Board’s legal counsel. Neither the hygienist Board member nor the consumer 
participated in the investigation. 

“As a result of the investigations, the Board issued at least 47 cease-and-
desist letters to 29 non-dentist teeth whitening providers. The letters were 
issued on official letterhead and requested that the target cease and desist ‘all 
activity constituting the practice of dentistry.’”70 The Board also sent letters 
to mall operators, attempting to stop malls from renting space to non-dentist 
teeth whitening providers, and it contacted the North Carolina Board of 
Cosmetic Art Examiners, asking this Board to inform its members that they 
were not authorized to provide this service.71 

The overall effect of these efforts by the Board were to cause non-
dentists to stop offering this service in the State; to discourage manufacturers 
and distributors of teeth whitening products from selling their products in the 
State; and to cause mall operators to refuse to rent space to non-dentists 
providing teeth whitening services. “In sum, the Board successfully expelled 
non-dentist providers from the North Carolina teeth whitening market.”72 

In 2010, the FTC issued an administrative complaint against the Board, 
charging it with violating the Federal Trade Commission Act73 by excluding 
non-dentist teeth whiteners from the North Carolina market. The Board 
moved to have the complaint dismissed, alleging that the FTC lacked 
jurisdiction over it, and also that it was exempt from antitrust laws under the 
state-immunity doctrine. An Administrative Law Judge (ALJ) denied the 
motion and the FTC affirmed. The Board then filed a federal declaratory 
action on the same grounds, asking the District Court to stop the 
administrative proceeding. The District Court dismissed the request as an 
improper attempt to enjoin an ongoing administrative procedure. 

Following these efforts, the ALJ conducted a merits trial and found that 
the Board had violated the FTC Act. Again the Board appealed, again the 
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FTC found against it, and then entered a final order against the Board. This 
final order “included a cease-and-desist order enjoining the Board from… 
continuing to unilaterally issue extra-judicial orders to teeth-whitening 
providers in North Carolina.”74 

“The Board petition[ed] for review of the FTC’s final order, raising 
three arguments: that it is exempt from the antitrust laws under the state 
action doctrine; that it did not engage in concerted action under §1 of the 
Sherman Act; and that its activities did not unreasonably restrain trade under 
§1.75 

The Fourth Circuit Court of Appeals affirmed the FTC’s final order in 
all respects. The Board then sought a writ of certiorari, which was granted by 
the U.S. Supreme Court.76 The Court began its opinion by examining the 
Board’s duty, finding that the Board is to “create, administer, and enforce a 
licensing system for dentists.”77 But the Court also noted that the “Board’s 
authority with respect to unlicensed persons, however, is more restricted: like 
‘any resident citizen,’ the Board may file suit to ‘perpetually enjoin any 
person from … unlawfully practicing dentistry.’”78  

The Court began its analysis by stating that “[f]ederal antitrust law is a 
central safeguard for the Nation’s free market structures. In this regard it is 
‘as important to the preservation of economic freedom and our free-
enterprise system as the Bill of Rights is to the protection of our fundamental 
personal freedoms.’”79 While the sovereignty of the states allows them to 
regulate their economies in ways that are not always consistent with the 
federal antitrust laws, any such variation must be based on a clearly 
articulated state policy that is actively supervised by the state.  

Here, the Board argued that “its members were invested by North 
Carolina with the power of the State and that, as a result, the Board’s actions 
are cloaked with Parker immunity.”80 The Court disagreed, finding that “a 
nonsovereign actor controlled by active market participants – such as the 
Board – enjoys Parker immunity only if it satisfies two requirements: ‘first 
that the challenged restraint … be one clearly articulated and affirmatively 
expressed as state policy,’ and second that ‘the policy … be actively 

                                                   
74 In re N.C. State Bd. of Dental Exam’rs, 2011-2 Trade Cases P 77705, 2011 WL 6229615, at 
2-5 (FTC December 7, 2011). (Final Order). 
75 N.C. State Bd. of Dental Exam’rs, 717 F.3d 359 at 366. 
76 N.C. State Bd. of Dental Exam’rs v. Fed. Trade Comm’n, 571 U.S. 321 (2014). 
77 N.C. State Bd. of Dental Exam’rs v. Fed. Trade Comm’n, No. 13-534 (S. Ct. February 25, 
2015).at 1. 
78 Id. at 2. 
79 Id. at 5 (quoting U.S. v. Topco Assocs., Inc., 405 U.S. 596, 610 (1972)). 
80 Id. at 6. 
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supervised by the State.”81 The Court agreed that the clear articulation 
requirement was satisfied. However, the active supervision requirement was 
not. 

North Carolina prohibits the unauthorized practice of dentistry and 
requires a license for anyone engaged in such practice. It granted the Board 
the authority to create and administer the licensing requirements for the 
State. But the statute does not address the issue of teeth whitening, nor does 
it prohibit teeth whitening services performed by anyone other than a 
licensed dentist. In fact, the Court found that “the Board did not receive 
active supervision by the State when it interpreted the Act as addressing teeth 
whitening and when it enforced that policy by issuing cease-and-desist letters 
to non-dentist teeth whiteners.”82 

It also found that when the state’s dentists began to complain to the 
Board about the non-dentists who were providing teeth-whitening services, 
“[f]ew complaints warned of possible harm to consumers. Most expressed a 
principal concern with the low prices charged by non-dentists.”83 The Court 
noted that when the Board began its investigation into the matter, the 
investigation did not result in the enactment of a rule or regulation, either of 
which would have been “reviewable by the independent Rules Review 
Commission,”84 nor did it attempt to declare that teeth whitening is the 
“practice of dentistry.” Instead, the Board’s goal was to go forth and “… ‘do 
battle’ with [the] nondentists.”85  

Parker immunity only applies when the conduct involves an exercise of 
the State’s sovereign power. State legislation involves the exercise of 
sovereign power, as do decisions of a state’s Supreme Court, when acting 
legislatively rather than judicially. As such, each of these would be exempt 
from antitrust law. “But while the Sherman Act confers immunity on the 
States’ own anticompetitive policies out of respect for federalism, it does not 
always confer immunity where, as here, a State delegates control over a 
market to a non-sovereign actor.”86 As was stated in the Parker opinion, “a 
state does not give immunity to those who violate the Sherman Act by 
authorizing them to violate it, or by declaring that their action is legal.”87  

“For purposes of Parker, a nonsovereign actor is one whose conduct 
does not automatically qualify as that of the sovereign State itself.”88 This 
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means that “immunity for state agencies, therefore, requires more than a 
mere façade of state involvement, for it is necessary in light of Parker’s 
rationale to ensure that the States accept political accountability for 
anticompetitve conduct they permit and control.”89 It is especially important 
to limit the availability of Parker immunity when a state delegates its 
regulatory power to private parties who are also active participants in the 
market they are empowered to regulate. As the Court stated, in these 
situations “established ethical standards may blend with private 
anticompetitive motives in a way difficult even for market participants to 
discern. Dual allegiances are not always apparent to an actor. In consequence 
active market participants cannot be allowed to regulate their own markets 
free from antitrust accountability.”90 As denoted in Midcal, “[t]he national 
policy in favor of competition cannot be thwarted by casting [a] gauzy cloak 
of state involvement over what is essentially a private price-fixing 
arrangement.”91 Thus, “prohibitions against anticompetitive self-regulation 
by active market participants are an axiom of federal antitrust policy … So it 
follows that, under Parker and the Supremacy Clause, the States’ greater 
power to attain an end does not include the lesser power to negate the 
congressional judgment embodied in the Sherman Act through unsupervised 
delegations to active market participants.”92 

The Court emphasized that the active supervision requirement set out in 
Midcal is essential for any nonsovereign entity seeking Parker immunity, 
whether public or private, if the entity is controlled by active market 
participants. The Court made very clear “that a state board on which a 
controlling number of decisionmakers are active market participants in the 
occupation the board regulates must satisfy Midcal’s active supervision 
requirement in order to invoke state-action antitrust immunity.”93 State 
monikers alone are insufficient. 

 
VII. CONCLUSION 

 
In 1943 the Parker Doctrine was born when the Court declared that the 

California Prorate Act, which authorized price fixing in certain California 
agricultural produce, was immune from antitrust laws. The Court reasoned 
that the Sherman Act did not mention the state, only applying to persons and 
corporations. The Court also acknowledged that the sovereignty of the states 
is an integral aspect of U.S. federalism. 
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A number of cases over the next few decades blurred the concept of 
what constituted state action, which made the conduct immune to antitrust 
actions. In some cases the Court found that a municipality was entitled to 
state-action immunity, while in another case the Court decided that a 
different municipality was not entitled to the state-action immunity. Then, in 
1980 the Court expanded the Parker Doctrine when it handed down its 
opinion in Midcal, establishing a two prong test to determine whether the 
state-action immunity should apply in situations where a substate legislative 
agency’s actions were challenged.  

However, two recent cases have brought the Parker doctrine back into 
the mainstream, raising serious questions about the viability of its state-
action immunity. Phoebe Putney determined that the first prong of the 
Midcal test had not been met and denied immunity to the hospital authority 
because it failed to demonstrate that its activities were undertaken pursuant to 
a ‘clearly articulated and affirmatively expressed’ state policy to displace 
competition.”94 Now in the North Carolina State Board of Dental Examiners, 
the Supreme Court found the Board failed to satisfy the “active supervision” 
prong of Midcal and was therefore not protected by state-action antitrust 
immunity. It determined that the actions of a state licensing board comprised 
of market participants elected by other market participants is a private actor 
subject to federal antitrust scrutiny. More importantly, absent any evidence 
of active supervision by the state, the danger of regulation or oversight by 
parties with a personal financial interest is simply too great to grant 
immunity to such bodies.  

The Supreme Court’s resolution of these cases is likely to have an 
impact on both the efficacy of future state regulatory boards and on our 
concept of federalism in the balancing of authority between the states and the 
federal government.95 For example, Ken Friedman, the Vice President of 
Legal and Government Affairs for LegalZoom, Inc. posted an article for 
Forbes extolling the Court’s decision in the Board of Dental Examiners 
case.96 As he sees it the Court “recognizes that letting professionals enforce 
their own monopolies creates a ‘real danger’ that they will act to further their 
‘own interests,’ rather than public interest. These practices increase prices to 
the detriment of consumers while decreasing consumer choice.”97  
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There are no guarantees and it is still anyone’s game. However, the 
decisions in Phoebe Putney and NC State Board of Dental Examiners have 
seemingly clarified the rules under which the game will now be played. 

 
 


