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“Somehow I think that Adams, Jefferson and Madison must 
be turning over in their graves at the thought that the federal 
government is regulating such a local activity as the 
collecting of condominium association dues between the 
homeowner and the association.”1 

 
I. INTRODUCTION 

 
The above quote is from a case involving a condominium unit owner 

who owed past due condominium assessments to her condominium 
association. The unit owner alleged that the condominium association and 
attorneys hired to collect that obligation had done so in violation of the Fair 
Debt Collection Practices Act (FDCPA).2 The FDCPA was enacted in 1977 
because Congress found that “[t]here [was] abundant evidence of the use of 
abusive, deceptive, and unfair debt collection practices by many debt 
collectors.”3 It wanted the FDCPA “to eliminate abusive debt collection 
practices by debt collectors, to insure that those debt collectors who refrain 
from using abusive debt collection practices are not competitively 
disadvantaged, and to promote consistent State action to protect consumers 
against debt collection abuses.”4 Congress imposed civil liability upon those 
debt collectors who violated the FDCPA and provided a means by which 
individuals harmed by a debt collector could bring their legal action in the 
Federal district courts or in the State courts.5 However, the FDCPA did not 
apply to the collection of all debts; it only applied to those debts that met the 
definition of a debt under the Act. Debt is defined as “any obligation or 
alleged obligation of a consumer to pay money arising out of a transaction in 

                                                   
* J.D., Assistant Professor of Legal and Ethical Studies, Oakland University, Rochester, 
Michigan.  
1 Barry v. Bd. of Managers of Elmwood Park Condominium II, 853 N.Y.S. 2d 827, 832 (N.Y. 
Civ. Ct. 2007) (Straniere, J.). 
2 15 U.S.C. §1692 et seq. (2012). 
3 15 U.S.C. §1692(a) (2012). 
4 15 U.S.C. §1692(e) (2012).  
5 15 U.S.C. §1692k(d) (2012).  
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which the money, property, insurance, or services which are the subject of 
the transaction are primarily for personal, family, or household purposes, 
whether or not such obligation has been reduced to judgment.”6 

Whether condominium assessments7 are debts has been debated by the 
federal courts over the years. Originally, the courts were reluctant to find that 
these obligations were debts under the FDCPA. However, that began to 
change and there are now three U.S. Circuit Courts of Appeal that have 
issued opinions declaring that condominium assessments are debts under the 
FDCPA. The most recent case was in the Sixth Circuit, which held that 
condominium assessments were debts even when the condominium unit 
owner was using that unit as rental income property.8 In making the 
determination that condominium assessments are debts, the courts have 
focused on the definition found in the Act, namely whether these assessments 
arose out of a transaction and whether that transaction was primarily for 
personal, family or household purposes. 

There is a gap in the literature regarding the interpretation of the 
FDCPA and the definition of debt, especially when it comes to condominium 
assessments. Much of the literature only reflects that the courts have found 
that condominium assessments are debts under the FDCPA; however, there 
has been no further inquiry as to whether or not that finding is correct.9 There 
are approximately 150,000 condominium associations in the United States 
and that number is growing.10 Whether or not condominium unit owners are 
protected under the FDCPA for collection of delinquent condominium 
assessments is a question that will continue to arise and the bench, bar and 
academia could benefit from a detailed analysis and determination of 
whether the FDCPA should be applied condominium assessments. 

This paper will first examine the FDCPA, its origin and purpose and 
how the federal courts have interpreted the “debt” definition generally. Next, 
this paper will discuss the form of real property ownership known as a 
condominium. We will examine how they are formed and how they are 

                                                   
6 15 U.S.C. §1692a(5) (2012).  
7 The monthly maintenance expenses assessed upon individual condominium units by the 
condominium association to pay for the maintenance of commonly owned areas. 
8 Haddad v. Alexander, Zelmanski, Danner & Fioritto, PLLC, 698 F.3d 290 (6th Cir. 2012). 
9 Elwin Griffith, The Fair Debt Collection Practices Act – Reconciling the Interests of 
Consumers and Debt Collectors, 18 HOFSTRA L. REV. 1, 26 (1999).  But cf. Joseph E. Adams, 
Community Associations: 1998 Survey of Florida Law, 23 NOVA L. REV. 65, 98 n. 304 (1998)  
(urging community association interest groups to take this matter up with Congress). 
10 Foundation for Community Association Research, National and State Statistical Review for 
2014, COMMUNITY ASSOCIATION FACTBOOK (last visited August 18, 2015), 
http://www.cairf.org/research/factbook/2014_statistical_review.pdf.  There are over 330,000 
community associations, which include homeowners associations, condominium communities 
and housing cooperatives. The focus of this paper is on condominiums, although the same 
collection of dues issues arise in all forms of community associations.  
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managed. Then we will look at how the courts have applied the FDCPA in 
condominium assessment cases. We will see that there has been a trend to 
expand the coverage of the FDCPA to cover these obligations. Finally, this 
paper will address whether this trend should continue. It is the author’s 
position that the FDCPA should not be applied to condominium assessments 
as those obligations do not satisfy the “debt” definition found in the FDCPA. 
Although condominium unit owners become obligated to pay condominium 
assessments when they purchase a condominium unit, they nonetheless never 
entered into a “transaction” with the condominium association. Courts should 
treat these types of obligations like they treat real property taxes as those 
obligations arise out of the mere fact of ownership and not out of a particular 
transaction. 

 
II. FAIR DEBT COLLECTION PRACTICES ACT (FDCPA) 

 
A. Enactment and Purpose 

 
Congress enacted the FDCPA in 1977 in order to address abuses 

engaged in by debt collectors.11 This Act was incorporated into the Consumer 
Credit Protection Act.12 This Act only pertains to the actions of debt 
collectors, which the Act defines as “any person who uses any 
instrumentality of interstate commerce or the mails in any business the 
principal purpose of which is the collection of any debts, or who regularly 
collects or attempts to collect, directly or indirectly, debts owed or due or 
asserted to be owed or due another.”13 The United States Supreme Court has 
held that attorneys are considered debt collectors for purposes of the FDCPA, 
especially where those attorneys routinely attempt to collect consumer debts 
on behalf of their clients.14 However, in order for the FDCPA to apply, the 
attorney needs be attempting to collect a consumer debt.  

 
B. Definition of Debt 

 
The FDCPA provides a definition for a consumer debt, which “means 

any obligation or alleged obligation of a consumer to pay money arising out 
of a transaction in which the money, property, insurance, or services which 
are the subject of the transaction are primarily for personal, family, or 
household purposes, whether or not such obligation has been reduced to 

                                                   
11 15 U.S.C. §1692(a) (2012).  
12 15 U.S.C. §1601 et seq. (2012). 
13 15 U.S.C. §1692a(6) (2012).  
14 Heintz v. Jenkins, 514 U.S. 291, 292 (1995). 
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judgment.”15 The interpretation of this definition has evolved over the years. 
Both federal and state courts have jurisdiction to hear claims involving the 
FDCPA. Section 1692k(d) specifically provides that “[a]n action to enforce 
any liability created by this title may be brought in any appropriate United 
States district court without regard to the amount in controversy, or in any 
other court of competent jurisdiction, within one year from the date on which 
the violation occurs.”16 In Peterson v. United Accounts, Inc. the Eighth 
Circuit found that an FDCPA claim is “cognizable in either the state or 
federal court.”17 Some state courts have exerted their authority to hear 
FDCPA case as in Itri v. Equibank, N.A., wherein the Pennsylvania Superior 
Court stated “[t]here is no doubt that in the instant case, the above language 
[found in Section 1692k(d)] would support a suit in either state or federal 
court.”18 Because state courts have concurrent jurisdiction with the federal 
courts there are a handful of published appellate cases from the various 
states, wherein they were called upon to interpret Section 1692a(5) outside of 
the condominium realm. This paper will focus on the federal courts’ 
interpretation of Section 1692a(5), since only Colorado19, Hawaii20, New 
Jersey21 and Pennsylvania,22 have published state court cases on this issue.  

 
1. United States Supreme Court 

 
The United State Supreme Court has only mentioned Section 1692a(5), 

the definition of debt in the FDCPA, on two occasions. The first instance 
involved the case of Heintz v. Jenkins.23 In Heintz, the Supreme Court held 
that the FDCPA “applies to a lawyer who ‘regularly,’ through litigation, tries 
to collect consumer debts.”24 The Supreme Court only in passing mentioned 
the Act’s definition of debt and summarized the limitations of the FDCPA 
“to consumer debt, i.e. debts ‘arising out of …transaction[s]’ that ‘are 
primarily for personal, family, or household purposes.’ §1692a(5).”25 The 
second time the U.S. Supreme Court mentioned Section 1692a(5) was in 
Jerman v. Carlisle, McNellie, Rini, Kramer & Ulrich LPA.26 The Supreme 
Court had to determine whether an attorney could rely upon the “bona fide 

                                                   
15 15 U.S.C. §1692a(5) (2012). 
16 15 U.S.C. §1692k(d) (2012). 
17 638 F.2d 1134, 1137 (8th Cir. 1981). 
18 464 A.2d 1336, 1342 (Pa. Super. Ct. 1983). 
19 Rector v. City and County of Denver, 122 P.3d 1010 (Colo. Ct. App. 2005). 
20 Keauhou Master Homeowners Assoc., Inc. v. County of Hawaii, 87 P.3d 883 (Haw. 2004). 
21 Hodges v. Sasis Corporation, 915 A.2d 1 (N.J. 2007). 
22 Teel v. Panarella, 26 Phila. 49 (June 11, 1993). 
23 514 U.S. 291 (1995). 
24 Id. at 292. (emphasis in original.) 
25 Id. at 293. 
26 559 U.S. 573 (2010). 
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error” defense found in Section 1692k(c) of the FDCPA, when that “bona 
fide error” was the attorney’s mistaken interpretation of the legal 
requirements of the FDCPA. In holding that an attorney cannot rely upon that 
defense, the Supreme Court only mentioned Section 1692a(5) in passing, 
acknowledging only that the Act applies to debt collectors who regularly 
collect debts owed to another.27 

Although the Supreme Court has not taken an opportunity to provide 
more clarity on the definition of a debt in the FDCPA,28 it did provide some 
guidance. In summarizing the definition in Heintz, the Supreme Court 
clarified that the main elements of that definition involve “arising out of a 
transaction” and “primarily for personal, family, or household purposes.” 
First, let us examine how the U.S. Circuit Courts of Appeal have interpreted 
the word “debt” under the FDCPA in cases that do not involve condominium 
assessments.29 

 
2. U.S. Circuit Courts of Appeal 

 
The first published opinion involving the interpretation of the Section 

1692a(5) of the FDCPA happened within three years of its enactment and 
came out of the Third Circuit. In Staub v. Harris, the court had to determine 
if per capita taxes levied by districts were debts under the FDCPA.30 The 
taxing authority argued that it was not bound by the FDCPA because there 
was no transaction. The court found that the FDCPA does not define 
“transaction,” but held “that, at a minimum, the statute contemplates that the 
debt has arisen as a result of the rendition of a service or purchase of property 
or other item of value. The relationship between taxpayer and taxing 
authority does not encompass that type of pro tanto exchange which the 
statutory definition envisages.”31 The court also noted that when it examined 
the legislative history of the FDCPA, there was no discussion about taxes 
“only to debts contracted by consumers for personal, family or household 
purposes.”32 Therefore, the court refused to expand the coverage of the 
FDCPA to any debts other than consumer debts.33 The plaintiffs had relied 
upon a Federal Trade Commission opinion letter, which stated that taxes did 

                                                   
27 Id.  
28 Haddad v. Alexander, Zelmanski, Danner & Fioritto, PLLC, 698 F. 3d 290 (6th Cir. 2012), 
cert. denied, sub nom. Alexander, Zelmanski, Danner & Fioritto, PLLC v. Haddad, 569 U.S. 
123 (cert. denied, April 1, 2013). 
29 See infra Part IV for a discussion of Federal court cases involving condominium 
assessments and the FDCPA. 
30 626 F.2d 275 (3d Cir. 1980). 
31 Id. at 278. 
32 Id. 
33 Id. 
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fall under the purview of the FDCPA. The Third Circuit stated although it 
gave weight to that opinion letter, it was not bound by that letter. Those 
opinions are merely suggestions as to the meaning of the statute.34 Thus, the 
court held that taxes were not debts as defined by the FDCPA. 

The Third Circuit also got another opportunity to interpret Section 
1692a(5) of the FDCPA in 1987. In Zimmerman v. HBO Affiliate Group,35 
the Court had to determine whether or not cable television companies, who 
were seeking monetary penalties against individuals who had illegally 
obtained cable television services, were collecting a “debt” under the 
FDCPA.36 The Court in examining the language of the statute noted that the 
word ‘transaction’ can have flexible meanings and that “the statute does not 
define the nature of the ‘transaction(s)’ which may give rise to a ‘debt.’”37 
The court acknowledged that although the definition of “transaction” may be 
broad, the FDCPA did not contemplate debts arising from tort liability—the 
stealing of cable—as an asserted debt.38 The Court went one step further and 
stated “that the type of transaction which may give rise to a ‘debt’ as defined 
in the FDCPA, is the same type of transaction as is dealt with in all other 
subchapters of the Consumer Credit Protection Act, i.e. one involving the 
offer or extension of credit to a consumer. Specifically it is a transaction in 
which a consumer is offered or extended the right to acquire ‘money, 
property, insurance, or services’ which are ‘primarily for household 
purposes’ and to defer payment.”39 Since the cable companies had not 
extended credit to the individuals who illegally obtained cable television, 
there was no transaction and therefore, the FDCPA did not apply to the 
collection of those penalties. 40 

Five years later, in 1992, the Ninth Circuit Court of Appeals interpreted 
Section 1692a(5) of the FDCPA in Bloom v. I.C. System, Inc.41 In Bloom, the 
plaintiff had borrowed money from a friend. He used that money for a 
venture capital investment.42 When the plaintiff had not repaid the loan, it 
was erroneously turned over to a collection agency, defendant.43 Plaintiff’s 
lender made an effort to stop defendant from pursuing collection of the debt. 
Defendant then listed the debt as contested. Plaintiff sued the defendant for 

                                                   
34 Id. at 279. 
35 834 F.2d 1163 (3d Cir. 1987). 
36 Id. at 1164. 
37 Id. at 1167. 
38 Id. at 1168. 
39 Id. at 1168-69. 
40 The Zimmerman decision played a large role in subsequent court interpretations of the 
FDCPA, especially in regard to condominium assessments.  Further discussion of the impact 
of this decision is found infra, Part IV. 
41 972 F.2d 1067 (9th Cir. 1992). 
42 Id. at 1067-68. 
43 Id. 
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engaging in unlawful collection practices in violation of the FDCPA. 
Defendant prevailed in the district court on a motion for summary judgment. 
The Ninth Circuit had to determine whether or not this debt was covered 
under the FDCPA. This time the court focused on the part of the definition 
found in §1692a(5) which requires that the debt be “primarily for personal, 
family or household purposes.”44 The court stated that it had to examine the 
transaction as a whole and that an inquiry into the purpose of the loan would 
assist it in determining whether it was for a consumer or a commercial 
purpose.45 Since the plaintiff in this case acknowledged that he used the loan 
proceeds for a venture capital investment and not for his personal, family or 
household purposes, the court held that the loan was not a debt under the 
FDCPA.46 

Two years later in 1994, the Fourth Circuit Court of Appeals had to 
determine if child support payments were debts under the FDCPA in Mabe v. 
G.C. Services Limited Partnership.47 The court in relying upon Zimmerman, 
Bloom, and Staub, held that child support obligations “do not qualify as 
‘debts’ under the FDCPA because they were not incurred to receive 
consumer goods or services.”48 

In Bass v. Stolper, Koritzinsky, Brewster & Neider, S.C., the Seventh 
Circuit Court of Appeal had to determine whether “a payment obligation that 
arises from a dishonored check constitutes a ‘debt’ as defined in the 
[FDCPA].”49 The court noted that “[b]ecause not all obligations to pay are 
considered ‘debts’ under the Act, the definition of ‘debt’ serves to limit the 
scope of the FDCPA.”50 The court began its analysis by looking at the text of 
the statute itself and noted that “we see no language in the Act’s definition of 
‘debt’ (or any other section of the Act) that mentions, let alone requires, that 
the debt arise from any extension of credit,”51 thus the Court chose to ignore 
the Zimmerman precedent from the Third Circuit. The court did not find that 
the term ‘debt’ was ambiguous and held that it “must enforce the 
congressional intent embodied in the plain wording of the statute.”52 

The Bass court noticed that the FDCPA defines debt rather broadly: 
“any obligation to pay arising out of a [consumer] transaction.”53 The 
phrasing “any obligation” suggested to the court that the type of obligation 

                                                   
44 Id. at 1069. 
45 Id. at 1068. 
46 Id. at 1069. 
47 32 F.3d 86 (4th Cir. 1994). 
48 Id. at 88. 
49 111 F.3d 1322 - 1323 (7th Cir. 1997). 
50 Id. at 1324. 
51 Id. at 1325. 
52 Id. 
53 Id. 
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governed by this act is not limited to a certain set of obligations and that 
when someone submits a check for payment, they are acknowledging their 
obligation to pay, in the event that check is later dishonored.54 Therefore, a 
dishonored check meets the first part of the definition of “debt” under the 
FDCPA. However, Section 1692a(5) also requires that the debt arise out of a 
transaction. Although, the statute does not define ‘transaction,’ the court did 
not find that that term was ambiguous and it therefore applied its ordinary 
meaning. The Court found that the ordinary meaning of ‘transaction as “a 
broad reference to many different types of business dealings between parties, 
and does not connote any specific form of payment.”55 The defendant in this 
case tried to argue, based upon Zimmerman, that because there was no 
extension of credit that there was no debt under the FDCPA. However, the 
Seventh Circuit rejected that provision of the Zimmerman decision and held 
that “an offer or extension of credit is not required for a payment obligation 
to constitute a ‘debt’ under the FDCPA.”56 Finally, the Seventh Circuit 
concluded that “the FDCPA limits it reach to those obligations to pay arising 
from consensual transactions, where parties negotiate or contract for 
consumer-related goods or services.” In so concluding, the Seventh Circuit 
found that a dishonored check was a “debt” under the FDCPA. 

In Charles v. Lundgren & Associates, P.C., the Ninth Circuit was 
confronted with the issue of a dishonored check as well.57 Since the Charles 
decision was decided a few months after Bass, the Ninth Circuit adopted the 
Bass Court’s holding and found that the dishonored check was a debt under 
the FDCPA.58 In Brown v. Budget Rent-A-Car Systems, Inc, the Eleventh 
Circuit had to determine whether administrative fees arising out of 
automobile lease constituted a debt under the FDCPA.59 In relying upon the 
Bass decision, the Eleventh Circuit also concluded that an extension of credit 
was a requirement under the FDCPA and that because the fees arose out of a 
consumer transaction, those fees were debts under the FDCPA.60 The Bass 
decision turned out to be a very important and influential decision, wherein 
many Circuit Courts of Appeals have adopted its analysis when presented 
with having to interpret Section 1692a(5).61 

                                                   
54 Id. 
55 Id. 
56 Id. at 1326. 
57 119 F.3d 793 (9th Cir. 1997). 
58 Id. at 742. 
59 119 F.3d 922, 923 (11th Cir. 1997). 
60 Id. at 924. 
61 See, e.g., Duffy v. Landberg, 133 F.3d 1120 (8th Cir. 1998) (dishonored checks are debts); 
Snow v. Riddle, 143 F.3d 150 (10th Cir. 1998) (dishonored checks are debts). 
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In Beggs v. Rossi, the court had to determine whether personal property 
taxes were debts covered by the FDCPA.62 In relying upon Staub, the court 
held that “[t]here simply was no ‘transaction’ here of the kind contemplated 
by the statute.”63 The court indicated that the tax was not levied upon the 
purchase of the vehicle, but “rather upon the ownership of the vehicle by the 
citizen.”64 Therefore, personal property taxes were not debts governed by the 
FDCPA. 

In Romea v. Heiberger & Associates, the Second Circuit had to 
determine if back rent constituted a debt under the FDCPA.65 The defendant 
in that case argued that when a tenant fails to pay rent, they break the lease, 
they are residing in the property without the consent of the landlord and 
therefore there is no debt under the FDCPA. The Second Circuit rejected that 
argument and likened the failure to pay rent to passing a bad check. The 
court in relying upon Bass and its progeny declared “that back rent is a 
debt.”66 

We close out the 1990s by looking at an Eleventh Circuit Court of 
Appeals decision. In Hawthorne v. MAC Adjustment, Inc., he court had to 
determine whether or not an obligation that arises out of an act of negligence 
is a debt under the FDCPA.67 The court found that the FDCPA is “triggered 
only when an obligation to pay arises out of a specific ‘transaction.’”68 The 
court relied upon Bass for the definition of “transaction” and held “when we 
speak of ‘transactions,’ we refer to consensual or contractual arrangements, 
not damage obligations thrust upon one as a result of no more than her own 
negligence.”69 The court also went on to find that an obligation arising out of 
negligence is not a consumer transaction as well.70 

In the 2000s several of the Circuit Courts of Appeal had the opportunity 
interpret Section 1692a(5) outside of the condominium assessment realm. 
The Third Circuit had a couple of cases wherein it had to deal with Section 
1692(a)(5) of the FDCPA. In Pollice v. National Tax Funding, L.P., the court 
had to determine if water and sewer charges and taxes owed to a municipality 
were debts under the FDCPA in this class action case.71 As to the water and 
sewer charges, the court found that these obligations were debts under the 
FDCPA. The “homeowners (‘consumers’ of water and sewer services) had 

                                                   
62 145 F. 3d 511, 512 (2d Cir. 1998). 
63 Id. 
64 Id. 
65 163 F.3d 111 (2d Cir. 1998). 
66 Id. at 115. 
67 140 F.3d 1367, 1369 (11th Cir. 1998). 
68 Id. at 1371. 
69 Id.  
70 Id. 
71 225 F.3d 379 (3d Cir. 2000). 
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an ‘obligation…to pay money’ to the government entities which arose out of 
a ‘transaction’ (requesting water and sewer service) the subject of which was 
‘services…primarily for personal, family, or household purposes.’”72 In so 
holding, the court rejected the Zimmerman dicta that required an extension of 
credit.73 As to the property tax obligations, the court held that these were not 
debts under the FDCPA. The court relied upon Staub and found that the 
relationship between a taxpayer and the taxing authority does not involve the 
“pro tanto exchange” which the FDCPA definition of debt envisages.74 The 
plaintiffs tried to argue that the purchase of the home could be considered the 
transaction necessary under the FDCPA because it is upon purchase of the 
home that the homeowner becomes liable to pay property taxes. The court 
rejected that argument by stating, “[u]nlike a sales tax, for example, which 
arguably arises from the sale transaction, the property taxes at issue here 
arose not from the purchase of property but from the fact of ownership.”75 

In the second case out of the Third Circuit, the court had to determine 
whether the passing of a bad check was a debt under the FDCPA in Federal 
Trade Commission v. Check Investors, Inc.76 The debt collector in this case 
tried to argue that the FDCPA did not apply to them because the obligations 
that they were seeking to collect were the result of a fraud – passing a bad 
check. The court in looking at other circuits and how they handled this 
decision, in particular, Bass, Duffy and Snow, the court held that the 
collection of an obligation that arises out of a bad check is a debt pursuant to 
the FDCPA. The court went on to say that, “given the legislative history of 
the FDCPA, its structure and text, we could not craft the kind of fraud 
exception that underlies the arguments of [the debt collectors] without 
amending the statute.”77 

The next circuit to address Section 1692(a)(5) in the 2000s was the Fifth 
Circuit. In Hamilton v. United Healthcare of Louisiana, the court had to 
determine whether an insurance subrogation claim was a debt for purposes of 
the FDCPA.78 The plaintiff in this case had been injured in an automobile 
accident. The defendant argued that the FDCPA did not apply because the 
obligation to pay arose out of a tort and not a transaction. The court 

                                                   
72 Id. at 400. The court also acknowledged at note 23, that it was likely that some of the 
homeowners in the plaintiff class probably owned the homes as a business (rental property).  
Therefore, the court remanded this case back down to the trial court with instructions to 
determine which homeowners owned their property for business purposes. Those that did 
would not be protected under the FDCPA as it only applies to obligations incurred “primarily 
for personal, family or household purposes.” 
73 Id. at 401. 
74 Id.  
75 Id. at 402. 
76 502 F.3d 159 (3d Cir. 2007). 
77 Id. at 170-71. 
78 310 F.3d 385 (5th Cir. 2002). 
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performed a detailed analysis of the language contained within Section 
1692a(5). The court found that “arising out of” had a broader significance 
than “caused by.”79 “Arising out of” should be “ordinarily understood to 
mean ‘originating from.’”80 The court went on to find that the purchase of 
insurance was the transaction from which the obligation to pay arose.81 
Therefore, the obligation that defendant was attempting to collect was a debt 
under the FDCPA. 

The next circuit that had an opportunity to review Section 1692a(5) 
outside of the context of condominium assessments was the Ninth Circuit. In 
Turner v. Cook, the court had to determine whether the collection of a 
judgment, was a debt pursuant to the FDCPA.82 In 1998, after a jury trial, a 
California state court entered a judgment against Plaintiff, Turner in the 
amount of $1,000,000. The underlying allegations of that suit involved 
tortious interference with a business.83 While attempting to collect on that 
judgment, the defendants discovered that Turner had conveyed some real 
property to a family limited partnership. Upon discovering this fact, 
defendants filed an action with the state court alleging a fraudulent 
conveyance.84 In response to this state court action, Turner filed this action 
alleging that the defendants, inter alia, had violated the FDCPA. The court 
began its analysis by examining the definition of a debt under the FDCPA 
and noted that it required that there be a transaction from which the 
obligation arose. “The Act does not define ‘transaction,’ but the consensus 
judicial interpretation is reflected in the Seventh Circuit’s ruling that the 
statute is limited in its reach ‘to those obligations to pay arising from 
consensual transactions, where parties negotiate or contract for consumer-
related goods or services.’”85 The court then looked to guidance from the 
Eleventh Circuit where it held that a tort judgment did not constitute a debt 
under the FDCPA.86 Therefore, because Turner’s obligation did not arise out 
of a transaction, but out of a tort judgment, the obligation was not a debt for 
purposes of the FDCPA. 

The next Ninth Circuit case involved determining whether tortious 
conversion was a debt under the FDCPA in Fleming v. Pickard.87 At issue in 
this case was whether or not there was a transaction out of which the 

                                                   
79 Id. at 391. 
80 Id. (quoting Red Ball Motor Freight, Inc. v. Employers Mut. Liab. Ins. Co. of Wisc., 189 
F.2d 374, 378 (5th Cir. 1951)). 
81 Id. at 392. 
82 362 F.3d 1219 (9th Cir. 2004). 
83 Id. at 1222-23. 
84 Id. at 1223. 
85 Id. at 1227 (quoting Bass, 111 F.3d at 1326). 
86 Id. referring to Hawthorne v. Mac Adjustment, Inc., 140 F.3d 1367 (11th Cir. 1998). 
87 581 F.3d 922 (9th Cir. 2009). 



276/Vol. XXV/Southern Law Journal 
 

 

obligation arose. In this case, the plaintiffs fraudulently converted items and 
the defendants were attempting to collect the value of those items from 
plaintiff. The court noted that at a minimum a “‘transaction’ under the 
FDCPA must involve some kind of business dealing or other consensual 
obligation.”88 The court distinguished the cases of Bass and Charles (both 
bad check cases wherein collection of those obligations were found to be 
debts under the FDCPA) by noting that both of those cases “involved 
consumers with honest intentions to pay the full price for legitimately 
acquired goods, and hence are inapposite to this case.”89 The court went on to 
conclude “that a consensual transaction must be the basis for a transaction 
covered by §1692a(5), we have little difficulty concluding that Defendants’ 
[attempt to collect from a fraudulent conveyance] does not, as a matter of 
law, constitute a debt for purposes of the FDCPA.”90 

Lastly, the Eleventh Circuit has issued one opinion regarding the 
interpretation of Section 1692a(5) outside the context of condominium 
assessments in Oppenheim v. I.C. Systems, Inc.91 The plaintiff in this case 
had sold his laptop using Craigslist. The purchaser of the laptop was required 
to deposit funds in the plaintiff’s Paypal account prior to receiving the laptop. 
Paypal confirmed receipt of the funds and the plaintiff transferred the laptop. 
Days later, Paypal informed plaintiff that the purchasers deposit was 
fraudulent and requested that plaintiff return the funds he received to Paypal. 
When the plaintiff did not return the funds, Paypal hired a debt collector who 
then contacted plaintiff to collect. Plaintiff then filed this action alleging 
violations of the FDCPA. The defense argued that the paypal obligation was 
not a debt and therefore not covered by the FDCPA.92 The Eleventh Circuit 
noted that it takes an expansive view of what constitutes a debts under the 
FDCPA – mainly “’as long as the transaction creates an obligation to pay, a 
debt is created.’”93 The court found that there was a transaction in this case, 
in which the obligation arose, and that was when the plaintiff created his 
Paypal account. Therefore, the court found that obligations owed on a Paypal 
account are debts pursuant to the FDCPA.94 

 
  

                                                   
88 Id. at 925. 
89 Fleming, 581 F.3d at 926. 
90 Id. 
91 627 F.3d 833 (11th Cir. 2010). 
92 Id. at 835-36. 
93 Id. at 837, quoting Brown v. Budget Rent-A-Car Sys. Inc., 119 F.3d 922, 924 (11th Cir. 
1997). 
94 Id. at 838. 
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III. CONDOMINIUMS 
 

A. Formation 
 

Usually, when someone thinks of a condominium, they think of a large 
multi-dwelling building in a city; however, a condominium can take many 
forms including a subdivision and they can be found in both urban and rural 
areas. Condominiums generally involve the following: “common ownership 
of private residential property coupled with individual use or ownership of a 
particular residential unit; mandatory membership of all unit owners in an 
association that governs use of the commonly owned property and regulates 
the use of individual units; and a set of governing documents providing for 
the financing of the association, its governance and rules that owners must 
follow with respect to common areas and to the units.”95 Thus, a person who 
purchases a condominium unit buys the unit within the condominium along 
with a shared interest in any common/shared areas like walls, driveways, 
clubhouses, etc. 

Condominiums are creatures of statute; this type of land ownership did 
not exist under the common law. Each state has enacted its own legislation 
regarding the formation and governance of condominiums. Twenty-five 
states have enacted versions of the uniform acts regarding condominiums,96 

                                                   
95 EVAN MCKENZIE, PRIVATOPIA:  HOMEOWNER ASSOCIATIONS AND THE RISE OF THE 
RESIDENTIAL PRIVATE GOVERNMENT, 126 (1994). 
96 The states that have enacted a version of the Uniform Common Interest Ownership Act 
(UCIOA) are:  Alaska - ALASKA STAT. §34.08.010 et seq. (2011); Colorado – COLO. REV. 
STAT. §38-33.3-101 et seq. (2010); Connecticut – CONN. GEN. STAT. §47-200 et seq.  (2011); 
Delaware – DEL. CODE ANN. tit. 25, §81-101 et seq. (2011); Nevada – Nev. Rev. Stat. 
§116.001 et seq. (2011); Vermont – VT. STAT. ANN. tit. 27A §1-101 et seq. (2011); and West 
Virginia – W.VA. CODE §36B-101 et seq. (2011).  The states that have enacted a version of the 
Uniform Condominium Act (UCA) are:  Alabama – ALA. CODE §35-8A-101 et seq. (2011); 
Arizona – ARIZ. REV. STAT. ANN. §33-1201 et seq. (2011); District of Columbia – D.C. CODE 
§42.1901.01 et seq. (2011); Hawaii – HAW. REV. STAT. §514B-1 et seq. (2011); Kentucky – 
KY. REV. STAT. ANN. §381.9101 et seq.  (2011); Louisiana – LA. REV. STAT. ANN. 
§9:1121.101 et seq. (2011); Maine – ME. REV. STAT. ANN. tit. 33§1601.101 et seq. (2011); 
Minnesota – MINN. STAT. §515B.1101 et seq. (2010); Missouri – MO.REV.STAT. §448.1-101 
et seq. (2011); Nebraska – NEB. REV. STAT. §76-825 et seq. (2010); New Mexico – N.M. 
STAT. ANN. §47-7A-1 et seq. (2011); North Carolina – N.C. GEN. STAT. §47C-1-101 et seq. 
(2011); Oregon – OR. REV. STAT. §100.005 et seq. (2009); Pennsylvania – 68 PA. CONS. STAT. 
§3101 et seq. (2010); Rhode Island – R.I. GEN. LAWS §34-36.1-1.01 et seq.  (2011); Tennessee 
– TENN. CODE ANN. §66-27-201 et seq. (2011); Texas – TEX. PROP. CODE ANN. §82.001 et seq. 
(2010); Virginia – VA. CODE ANN. §55-79.39 et seq.  (2011); and Washington – WASH. REV. 
CODE §64.34.005 et seq.  (2011). 
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while others have created their own statutory scheme.97 A person who creates 
a condominium is called a “declarant.” 98 

In order to create the condominium, the declarant has to record the 
declaration in the local land records.99 Generally, the declaration has to 
contain the following information: the name of the condominium, a legal 
description of the land included in the development, the maximum number of 
units that the declarant reserves the right to create, a description of the 
boundaries of each unit, a description of the common areas, an allocation of 
each unit’s interest in the community, and easements that affect the 
property.100 Another requirement of the declaration is that the site plan or plat 
map must be included when it is recorded.101 The declaration also contains 
the condominium bylaws, which require the payment of condominium 
assessments by each condominium unit owner.102 

In addition to creating the condominium itself, the declarant also creates 
the condominium association or association of co-owners.103 Typically these 
associations are non-profit corporations.104 Each unit owner automatically 
becomes a member of this association and it is the association that maintains 

                                                   
97 See, e.g.,  Arkansas – ARK. CODE ANN. §18-13-101 et seq. (2011); Idaho – IDAHO CODE 

ANN. §1501 et seq. (2011); Indiana – IND. CODE §32-25-1-1 et seq.  (2011).; Iowa – IOWA 

CODE §499B.1 et seq. (2011); Kansas – KAN. STAT. ANN. §58-4601 et seq.  (2011); Maryland 
– MD. CODE ANN. REAL PROP. §11-101 et seq. (2011); Mississippi – MISS. CODE ANN. §89-9-1 
et seq.  (2011); Montana – MONT. CODE ANN. §70-23-101 et seq.  (2011); New Hampshire – 
N.H. REV. STAT. ANN. §479-A:1 et seq.  (2011); New Jersey – N.J. STAT. ANN. §46:8B-1 et 
seq.  (2011); New York – N.Y. REAL PROP. §339-d  et seq. (2011); North Dakota – N.D. CENT. 
CODE §47-04.1-01 et seq.  (2011); South Carolina – S.C. CODE ANN. §27-31-10 et seq.  
(2011); South Dakota – S.D. CODIFIED LAWS §43-15A-1 et seq.  (2011); and Wyoming – 
WYO. STAT. ANN. §34-20-101 et seq.  (2011).  See, i.e., - California – CAL. CIV. CODE §1350 
et seq. (2011); Florida - FLA. STAT. §718.101 et seq. (2013); Georgia – GA. CODE ANN. §44-3-
70 et seq. (2011); Illinois – 765 Ill. Comp. Stat. 605/2 (2011) and §765 ILL. COMP. STAT. 
§160/1-5 (2011); Massachusetts - MASS. GEN. LAWS ch. 183A§1 et seq (2013) .; Michigan - 
MICH. COMP. LAWS §559.101 et seq.(2013); Ohio – OHIO REV. CODE ANN. §5311.01 et seq. 
(2011); Oklahoma – OKLA. STAT. tit. 60 §501 et seq. (2011); Utah – UTAH CODE ANN. §57-8-1 
et seq.  (2011); and Wisconsin – WIS. STAT. §703.01 et seq. (2011). 
98 The term “declarant” is used here because the majority of jurisdictions throughout the 
United States use this term to describe the person who creates a condominium as the declarant.  
That term is used by both uniform acts.  Other jurisdictions may refer to this person as 
“developer.”  See  MICH. COMP. LAWS §559.106.  
99 See UCIOA §2-101.  Some jurisdictions call this document the “master deed.”  MICH. 
COMP. LAWS. §559.108. 
100 UCIOA §2-105. 
101 Id. §2-109.   
102 Id. §2-105. 
103 Id. §3-101. 
104 Id. 
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the common areas of the condominium and enforces any and all property 
restrictions.105 

 
B. Management 

 
Condominium associations are made up of the owners of each of the 

units within the condominium. When a condominium is first created, all of 
the units are owned by the declarant and therefore, the declarant controls the 
association.106 As the declarant sells units to other condominium owners, its 
percentage of ownership decreases as well as its degree of control over the 
association, leading to a time when eventually, the declarant will no longer 
own a controlling interest in the condominium and the other owners will then 
control the association.107 The association determines the amount of 
assessment that each unit must contribute to the maintenance of the common 
areas and enforce the deed restrictions.108 The association is run by a board of 
directors that is elected by the co-owners.109 This board then determines the 
yearly budget and hires whatever individuals it deems necessary to maintain 
the property.110 Usually, this involves the hiring of a property manager, who 
will then hire others to do lawn maintenance and snow removal. This also 
usually involves the hiring of an attorney to assist in the collection of past 
due assessments that are owing. Attorneys are usually hired to do this type of 
collection work because most condominium statutes provide that the 
condominium association has a lien interest on the delinquent co-owner’s 
unit for the non-payment of condominium assessments.111 Therefore, the 
drafting of legal documents to perfect the lien usually requires the 
employment of an attorney. It is this type of collection work that has resulted 
in quite a bit of litigation involving the FDCPA. Are condominium 
assessments “debts” as defined by the FDCPA? The federal courts 
determination of this issue has evolved over the years.  

 
  

                                                   
105 Id. §3-107. 
106 Id. §3-103. 
107 Id. 
108 Id. §3-102. 
109 Id. §3-101. 
110 Id. §3-103. 
111 Id. §3-116. 
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IV. THE APPLICATION OF THE FDCPA TO CONDOMINIUM 

ASSESSMENTS AS APPLIED BY THE FEDERAL COURTS. 
 

A. Pre – 1997 
 

One of the early published cases wherein Section 1692a(5) was 
interpreted in relation to condominium assessments arose in a Florida District 
Court in 1994. In Azar v. Hayter, the plaintiff, a condominium unit owner, 
was suing the attorney for a condominium association for alleged violations 
of the FDCPA. 112 The defendant attorney defended the case by arguing that 
condominium assessments were not debts under the FDCPA.113 The Azar 
court relied upon the Third Circuit’s interpretation of Section 1692a(5) of the 
FDCPA found in Zimmerman, which held, in part, that a debt involves the 
extension of credit. The court also looked at the Third Circuit’s Staub 
decision which refused to find that per capita taxes were debts under the 
FDCPA because there was no pro tanto exchange between the taxpayer and 
the taxing authority.114  The Azar court found that condominium assessments 
are assessed to all condominium owners for the maintenance of common 
areas and that “[t]here is no evidence of a pro tanto exchange.”115  Therefore, 
the court held that the condominium assessments were not debts under the 
FDCPA.116 

In 1995 a district court in the Seventh Circuit took up the issue. In 
Vosatka v. Wolin-Levin, Inc., the plaintiff condominium owners sued the 
defendant property managers for violating the FDCPA.117 The defendant 
made several arguments, but the dispositive argument was that condominium 
assessments were not debts for purposes of the FDCPA. The Vosatka court 
relied upon Zimmerman and Azar when making its decision. It found that 
condominium assessments do not meet the requirements for a transaction 
under Zimmerman because the condominium association did not extend 
credit to the condominium owner. It also found Azar’s reasoning persuasive 
in that condominium assessments do not involve a pro tanto exchange.118 
Therefore, the Vosatka court held that it did not have jurisdiction to hear the 
case since condominium assessments were not debts under the FDCPA. 

Finally, in 1996, another district court in the Seventh Circuit looked at 
this issue. In Ritter v. Moss & Bloomberg, Ltd., the court relied upon the 

                                                   
112 874 F. Supp. 1314 (N.D. Fla. 1994). 
113 Id. at 1317. 
114 Id. at 1318. 
115 Id. 
116 Id. at 1319. 
117 1995 U.S. Dist. LEXIS 10415 (N.D. Ill. 1995). 
118 Id. 
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Vasatka and Azar decisions and held that condominium assessments were not 
debts under the FDCPA.119 Primarily the court found that there was no 
extension of credit, which was a requirement under Zimmerman, in order for 
there to be a debt under the FDCPA. The court dismissed the plaintiff’s 
argument that the definition of “transaction” found in Black’s Law 
Dictionary and as interpreted by the federal bankruptcy courts do not require 
an extension of credit.120 

 
B. 1997 – present – Circuit Courts 

 
Twenty years after the enactment of the FDCPA, the federal circuit 

courts of appeal began to weigh in on the issue of whether condominium 
assessments were debts under the FDCPA. The Seventh Circuit was the first 
to consider the issue in Newman v. Boehm, Pearlstein & Bright, Limited.121 
In that case, condominium unit owners from Illinois became delinquent in 
the assessments that were owed to the condominium association.122 The 
condominium association’s law firm sent a collection letter and the unit 
owners filed suit against the law firm alleging violations of the FDCPA. The 
law firm moved for summary judgment on the basis that condominium 
assessments are not “debts” under the FDCPA. The District Court agreed 
with the law firm relying upon Zimmerman and held that since condominium 
associations do not extend credit to the unit owners, collection of 
condominium assessments were not covered by the FDCPA.123 The Seventh 
Circuit had recently rejected the Zimmerman line of cases in Bass. Therefore, 
the Court began its analysis in Newman, by referring to the definition of debt 
found in Section 1692a(5), thus focusing on if there was a transaction 
creating an obligation to pay. 124 

The Seventh Circuit held that the transaction creating an obligation to 
pay condominium assessments is found when the condominium unit owner 
accepted title to the condominium unit.125 The court found that when a 
condominium unit owner takes title, they must follow the Declaration of 
Covenants, Conditions, and Restrictions of the condominium association 
which requires payment of assessments and that Illinois statutory law 

                                                   
119 932 F. Supp. 210 (N.D. Ill. 1996). 
120 Id. at 212. 
121 199 F.3d 477 (7th Cir. 1997). 
122 This case consolidated two cases brought by two separate co-owners in different 
condominium complexes against two different law firms who were attempting to collect for 
past due condominium assessments.  Since the Seventh Circuit does not mention whether or 
not the condominium unit owners resided in the units, it is assumed that they did.  Id. 
123 Id. at 480.  
124 Id. 
125 Id. at 481. 
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requires that the unit owners obey those covenants.126 Therefore, the Seventh 
Circuit found that condominium assessments satisfied the first prong of the 
debt definition under the FDCPA because they were “obligations of a 
consumer to pay money arising out of a transaction.”127 As to whether this 
obligation was primarily “for personal, family, or household purposes,”128 the 
Court went on to say: 
 

The assessments here have a more specific household purpose than 
taxes collected by a governmental entity. Rather than generally 
providing for government services, these assessments are collected 
in order to improve and maintain commonly-owned areas used by 
each unit owner. The assessments thereby directly befit each 
household in the development. As a result, the assessments have a 
“personal, family or household purpose.”129 

 
Therefore condominium assessments, according to the Newman court, are 
debts under the FDCPA. 

The Tenth Circuit was the next Circuit Court of Appeal to confront the 
issue of whether or not condominium assessments were debts for purposes of 
the FDCPA. In Ladick v. Van Gemert, the plaintiff condominium owner sued 
the condominium association’s attorney for alleged violations of the 
FDCPA.130 The district court held that the condominium assessments were 
not debts under the FDCPA and the plaintiff appealed.131 On appeal, the 10th 
Circuit relied entirely upon the Seventh Circuit’s decision in Newman and 
found that condominium assessments were debts under the FDCPA.132 

The only other Circuit Court of Appeal to address this issue was the 
Sixth Circuit. In Haddad v. Alexander, Zelmanski, Danner & Fiorrito133 the 

                                                   
126 Id. This finding by the Newman court actually supports this author’s contention that the 
federal courts are incorrect in applying the FDCPA to condominium assessments.  As is clear 
by this finding, that obligation to pay assessments exists even prior to taking title to the 
condominium unit. See infra, Part V. 
127 Newman, 199 F.3d at 481. citing 15 U.S.C. §1692a(5). The Seventh Circuit was not 
concerned by the fact that the condominium association was not a party to the transaction (the 
sale of the unit) that gave rise to the obligation.  
128 Id. 
129 Id. at 481-82. 
130 146 F.3d 1205 (10th Cir. 1998). 
131 Id. at 1206. 
132 Id. 
133 698 F.3d 290 (6th Cir. 2012)(cert. denied, sub nom. Alexander, Zelmanski, Danner & 
Fiorrito v. Haddad, 569 U.S. 123 (April 1, 2013).  For purposes of full disclosure, it should be 
noted that the author of this article used to be an associate attorney at both the defendant law 
firm and at the law firm representing the plaintiff in this case. However, at no time was I 
directly involved in this matter as it arose after my departure from both firms. 



Fall 2015 Thor/283 
 

 

court had to decide whether condominium assessments owed by a 
condominium owner, who was also a landlord, were considered debts under 
the FDCPA. The condominium unit owner had originally purchased the unit 
as his residence. He resided in it for years; however in 2005 he moved out of 
the unit and began listing it on his tax returns as rental real estate in 2006.134 
It was during the time period that it was rental income property, that the 
condominium unit owner became delinquent on his condominium 
assessments.135 The condominium association’s attorneys attempted 
collecting these past due assessments and the condominium unit owner filed 
a lawsuit in the federal district court alleging violations of the FDCPA. The 
district court held that the assessments were not debts under the FDCPA 
because they were incurred for business purposes and not personal, family or 
household purposes.136 On appeal the Sixth Circuit had to decided “whether 
the relevant time under the statute for determining whether a debt is for 
‘personal, family, or household purposes’ is at the instant of collection 
activities or at the instant the debt was incurred.”137 The Haddad court relied 
upon the Newman decision and found that the transaction that created the 
obligation to pay condominium assessments was the purchase of the 
condominium unit.138 Since at the time Haddad purchased the unit, he lived 
in it as his personal residence for thirteen years, the assessments were for 
personal, family, or household purposes.139 In addition, the Sixth Circuit 
indicated that since the assessments benefit all households in the 
condominium complex, that they too satisfy the definition of a debt under the 
FDCPA as well.140 

 
C. 1997- present – District Courts 

 
For the most part, the federal district courts have also followed the 

Seventh Circuit’s decision in Newman.141 However, there have been some 

                                                   
134 Id. at 292. 
135 Id. 
136 Id. 
137 Id. 
138 Id. at 293. 
139 Id. 
140 Id.  See Thies v. The Law Offices of William A. Wyman, 969 F. Supp. 604 (S.D. Cal. 
1997) (holding that “[t]he FDCPA has no requirement that a service ‘directly’ benefit the 
consumer.”). 
141Orman v. Beach Forest Subdivision Association, Inc., 2012 U.S. Dist. LEXIS 66277 (E.D. 
Mich. May 11, 2012); McDermott v. Marcus, Errico, Emmer & Brooks, 2012 U.S. Dist. 
LEXIS 165613 (D. Mass. Nov. 20, 2012); Ferrell v. Community Management Services, LLC, 
2011 U.S. Dist. LEXIS 48818 (D. Delaware, May 6, 2011); Abby v. Paige, 2011 U.s. Dist. 
LEXIS 36175 (S.D. Fla. April 1, 2011); Sunga v. Rees Broome, P.C. 2012 U.S. Dist. LEXIS 
81970 (E.D. Va. August 12, 2010); Wright v. Bush Ross, 2008 U.S. Dist. LEXIS 4102 (M.D. 
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exceptions and most of those exceptions found it necessary to distinguish 
between maintenance assessments and assessments for fines for violation of 
the condominium documents other than for nonpayment of maintenance 
assessments.142 In Rael v. P. Adam Davis,143 Plaintiffs were sued by 
defendant attorney regarding their violations of the master deed of their 
condominium. They had installed an above-ground swimming pool in 
violation of deed restrictions. In the complaint, the attorneys requested an 
award of attorney fees. Plaintiffs claimed that this was a violation of the 
FDCPA. The court first had to determine if the request for attorney fees was 
a debt. It evaluated the case in light of Bass and found that in order for there 
to be a debt under the FDCPA the following has to be shown: (1) an 
obligation to pay that arises out of a transaction, that is, a business dealing 
between parties, (2) which transaction is consensual, and (3) for consumer-
related goods. Here the court determined that any obligation to pay attorney 
fees would not constitute a debt under the FDCPA because it arises out of 
litigation and not out of a business dealing. In addition the court refused to 
follow Newman because the obligation to pay an assessment in Newman and 
the obligation to abide by the restrictions in the Dedication are drastically 
different. The former involves an obligation to pay “and is properly 
considered a “debt”; the latter does not.144 

In Walton v. Claybridge Homeowners Assoc., Inc., the plaintiff had 
violated a deed restriction and the defendant had sued them in state court and 
won a monetary judgment.145 Plaintiff sued alleging that collection of that 
judgment violated the FDCPA. The District Court held that collection of the 
judgment debt was no controlled by the FDCPA because this obligation did 
not arise out a transaction, it arose as a result of litigation. The Newman 
decision did not apply because this did not involve the collection of past due 
condominium assessments.146 

In Durso v. Summer Brook Preserve Homeowners Association, the 
Plaintiff had been assessed fines by the defendant homeowners association 

                                                                                                                        
Fla. 2008); Williams v. Edelman, 408 F. Supp. 2d 1261 (S.D. Fla. 2005); Fuller v. Becker & 
Poliakoff, P.A., 192 F. Supp. 2d 1361(M.D. Fla, 2002);  Caron v. Charles E. Maxwell, P.C, 48 
F. Supp. 2d 932 (D. Ariz. 1999); Garner v. Kansas, 1999 U.S. Dist. LEXIS 6430 (E.D. La. 
April 29, 1999); and Thies v. The Law Offices of William A. Wyman, 969 F. Supp. 604 (S.D. 
Cal. 1997).  
142 The Seventh Circuit also had another case involving condominiums and the FDCPA; 
however, that case dealt with a fine imposed by the condominium association as opposed to 
assessments.  That decision held that fines were not debts under the FDCPA. Gully v. Markoff 
& Krasny, 664 F.3d 1073 (7th Cir. 2011). 
143 2006 U.S. Dist. LEXIS 60786 (S.D. Ind. 2006). 
144 Id. 
145 2009 U.S. Dist. LEXIS 21414 (S.D. Ind. 2009). 
146 Id. 
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due to his improper parking of his vehicle and boat.147 The association argued 
that these are not debts under the FDCPA. The court looked at prior caselaw 
interpreting FDCPA and the definition of “debt.” It found that in order for 
there to be a debt there had to be a transaction creating an obligation to pay. 
Transactions are typically consensual business dealings. The court held that 
these fines were not the result of a business dealing or an obligation to pay 
for goods and services, therefore, these fines were not debts under the 
FDCPA.148 

In Zwicky v. Carlson & Associates, LTD., the Plaintiff had been leasing 
his unit since 2001.149  In 2009 a tenant notified the association about a 
plumbing problem. The association fixed it and assessed the cost of the 
repairs to Plaintiff. Plaintiff did not pay and attorneys for the association sent 
him a collection letter. Plaintiff sued for violations of the FDCPA. The court 
looked at the definition of a debt and focused at the part of the definition for 
“personal, family or household purposes.” Plaintiff argued that since he 
bought the unit in 1994 as his residence and that is when he became 
obligated to pay assessments, that the assessment was for personal, family or 
household purposes. The court held that since this was rental income 
property when the debt arose in 2009 (when the condominium association 
performed maintenance on the unit) that the FDCPA did not apply.150 

Lastly, in Mediterranean Villas Condominium Association, Inc. v The 
Moors Master Maintenance Association, Inc.151 The Plaintiff was a sub 
condominium association under the defendant master association. When 
members of Plaintiff’s Association failed to pay assessments to the master 
association, the master association had a law firm send delinquent notices. 
Plaintiff sued and alleged violations of the FDCPA. The master association 
defended by arguing that the assessments were not debts. The court in relying 
on Azar held that maintenance fees assessments which are applied to all unit 
owners for the costs of maintenance of common areas are generally not debts 
within the meaning of the FDCPA. 

As we can see, the district courts have been able to draw a distinction 
between maintenance assessments and other types of assessments that a 
condominium association may levy against a unit/condominium owner. The 
main argument in favor of these distinctions is that condominium 
assessments are for services and the other types of assessments are for 
violations of deed restrictions. However, is should be noted that a failure to 

                                                   
147 641 F. Supp. 2d 1256 (M.D. Fla. 2008). 
148 Id. 
149 2011 U.S. Dist. LEXIS 143206 (D. Minn. 2011). 
150 Id. 
151 2012 U.S. Dist. LEXIS 33945 (March 14, 2012). 
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pay condominium assessments is a violation of the deed restrictions, as 
well.152 

 
V. CONDOMINIUM ASSESSMENTS ARE NOT DEBTS UNDER THE 

FDCPA BECAUSE THERE IS NO TRANSACTION THAT CREATES AN 

OBLIGATION TO PAY THEM. 
 

That definition of a debt in the FDCPA has provided the courts with a 
two-pronged analysis to determine whether an obligation is a debt. First, a 
court must determine if there is a transaction from which the consumer 
becomes obligated to pay money. Second, the court must determine if this 
obligation is for personal, family, or household purposes. If the analysis 
shows that both elements are present, then the obligation is a debt under the 
FDCPA.153 This two-pronged analysis is the correct analysis for determining 
the existence of a debt under the FDCPA; unfortunately when using this 
analysis, the federal circuit courts of appeal have been mistaken when 
finding there is a transaction in condominium assessment cases. We will 
primarily examine the decision of the Newman court since the other circuit 
courts of appeal followed that court’s lead. 

The Newman court held that the purchase transaction (when a buyer 
purchases a condominium unit from a seller) is the transaction pursuant to 
the FDCPA under which the buyer becomes obligated to pay the 
condominium assessment.154 Although it is true that the buyer has no 
obligation to pay those condominium assessments prior to purchasing the 
condominium unit, it is not the sales transaction that creates this obligation. 
The Newman court got this analysis wrong in three ways. First, the party that 
is owed the condominium assessments is not a party to the sales transaction. 
Second, this duty to pay condominium assessments is created when the 
condominium complex is created and this duty runs with the condominium 
unit. Finally, this obligation to pay condominium assessments arises from a 
statutory obligation. 

 
A. It Takes (at least) Two to Tango for There to Be a Transaction 

 
In deciding the Newman case, the Seventh Circuit had the benefit of 

relying upon its own precedent in determining whether an obligation is a debt 
under the FDCPA. However, in relying upon that precedent, it failed to 

                                                   
152 Supra note 107. 
153 See Haddad v. Alexander, Zelmanski, Danner & Fiorrito, 698 F.3d 290 (6th Cir. 2012) and 
Newman v. Boehm, Pearlstein & Bright, Limited, 199 F.3d 477 (7th Cir. 1997). 
154 Newman, 119 F.3d at 481. 
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notice the nuances of that decision. Recalling earlier from our prior 
discussion of FDCPA case law, the Seventh Circuit in Bass155 reiterated the 
two-prong test for finding a debt – a transaction creating an obligation to pay 
that is primarily for personal, family, or household purposes. However, in 
examining this test, the Bass court went into greater analysis about the 
transaction requirement. In Bass, the Seventh Circuit noted that the FDCPA 
did not define the word “transaction,” but that it was not an ambiguous term 
and that it should be given its ordinary meaning.156 That ordinary meaning 
meant that the word transaction refers to array of business dealing between 
parties.157 The Bass court went on to say that “the FDCPA limits its reach to 
those obligations to pay arising from consensual transactions, where parties 
negotiate or contract for consumer-related goods or services.”158 Other courts 
have followed the Bass decision noting that a transaction arises out of a 
consensual business transaction.159 Other courts have held that a transaction 
involves at a minimum a business dealing or other consensual obligation.160 
If a transaction requires a consensual obligation where the parties negotiate 
for goods and services, then the obligation to pay condominium assessments 
can never be considered a transaction under the FDCPA. The party that 
provides the services at a condominium and who is owed the condominium 
assessments is the condominium association. When a person purchases a 
condominium unit, they do not enter into negotiations with the condominium 
association and the condominium association is not a party to the purchase 
transaction. No consent is provided by the condominium association to either 
approve or deny the purchase transaction that occurs between the buyer and 
the seller of the unit. The condominium association is bound to provide those 
services to whoever owns the unit. The amount of the condominium 
assessment is not determined through a negotiation. It is determined by the 
Board of Directors of the condominium association.161 Since a condominium 
unit owner does not enter into negotiations with the condominium 
association to determine the assessment amount and the condominium 
association is not a party to the purchase transaction, it is improper for the 
courts to trace the obligation to pay condominium assessments to the 
purchase transaction for purposes of the FDCPA. Therefore, condominium 
assessments are not debts under the FDCPA because the condominium 
association does not enter into a transaction with the unit owner to negotiate 
the assessment fee amount. 

                                                   
155 Supra note 40. 
156 Bass, 119 F.3d at 1325. 
157 Id. 
158 Id. at 1326. 
159 Turner, 362 F.3d at 1227. 
160 Fleming, 581 F.3d at 925. 
161 UCIOA §3-102. 
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B. The Obligation to Pay Condominium Assessments is Created by 
Restricted Covenant and Runs With the Land (Condominium Unit). 

 
As discussed above, condominium complexes are created when a 

declarant records a declaration in the local land records.162 This declaration 
contains a set of covenants that each condominium unit and condominium 
unit owner must abide by.163 These covenants routinely contain an obligation 
for condominium unit owners to pay condominium assessments.164 This 
obligation arises when the condominium and its units are first created and it 
stays with the unit when the unit owner decides to sell. Since this obligation 
to pay condominium assessments arises at the creation of the condominium 
complex itself, it existed before a buyer of a condominium unit purchases a 
unit, therefore, this obligation cannot have arisen during the purchase 
transaction and thus, cannot be a debt for purposes of the FDCPA. This 
obligation arises out of the fact of ownership, and not out of the purchase 
transaction, similar to property taxes.165 

 
C. The Obligation to Pay Condominium Assessments is a Statutory 

Obligation 
 

As noted above, condominiums are creatures of statute and each state 
has their own statutory scheme regulating their creation.166 Those statutory 
schemes include an obligation for condominium unit owners to pay 
condominium assessments.167 These statutes provide that failure to pay these 
assessments will result in the placing of a lien on the unit to enforce 
payment.168 Thus, this obligation to pay assessments does not arise from the 
purchase transaction, it arises because the state’s legislature has made it a 
requirement of condominium unit ownership. Therefore, the FDCPA should 
not apply to condominium assessments as the obligation to pay them does 
not arise from a transaction, but from both a statutory obligation and a 
covenant that runs with land. Condominium assessments do not satisfy the 
first prong of the test in determining the existence of a debt under the 
FDCPA, therefore, there is no need to inquire into whether they would 
satisfy the second part – whether they are for personal, family or household 
purposes.  

                                                   
162 Supra Part III. 
163 See M.C.L. §559.108 and §559.169. 
164 Id. 
165 Pollice, 225 F.3d at 402. 
166 Supra Part III. 
167 See UCIOA §3-116; M.C.L. §559.169. 
168 See UCIOA §3-116; M.C.L. §559.169; M.C.L. §559.208. 
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VI. CONCLUSION 
 

The Circuit Courts of Appeal have determined that condominium 
assessments are debts under the FDCPA based upon a false presumption. 
They presumed that the obligation to pay condominium assessments arose 
out of the purchase transaction. This obligation actually arises out of 
statutory and restrictive covenants. Furthermore, the condominium 
association is not a party to the purchase transaction and does not negotiate 
with unit owners to determine the amount of assessments that are owed. 
Since a transaction has routinely been held to be a consensual business 
dealing; there is nothing consensual when the party that is owed the 
obligation is not even a party to the original (purchase) business dealing. 

The courts will likely see this issue again. A thorough analysis of the 
transaction requirement reveals that condominium assessments do not satisfy 
that requirement. It is hopeful that the Federal Circuit Courts of Appeal will 
decline to follow Newman, just like they stopped following Zimmerman. At 
that point in time, if Congress does want condominium assessments to be 
covered under the FDCPA, then a revision to that text will be necessary.  In 
the meantime, it is likely, as New York’s Honorable Philip S. Straniere has 
suggested, that Adams, Jefferson and Madison will continue to turn in their 
graves at the continued regulation of condominium assessments under the 
FDCPA.169 

 

 
  

                                                   
169 See supra note 1. 


