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I. INTRODUCTION 
 

Many court decisions have addressed issues surrounding discriminatory 
harassment in the workplace. These decisions have given employers broad 
commands, but very few specific guidelines for meeting their court-derived 
obligations. While courts generate sweeping standards for employers, such as 
telling them to investigate such claims promptly and to conduct timely 
investigations, overall, they appear reluctant to offer definite rules for 
compliance with their edicts. This lack of certainty leaves even the best 
intentioned employer wondering how to meet its obligations under the law 
while leaving legal practitioners to argue and brief similar issues time after 
time, rolling the dice to see if they can win on summary judgment based on a 
given set of facts. This article looks at the cases which have addressed timing 
issues with respect to work place investigations and those which have 
outlined when the duty to investigate arises in order to pull from the body of 
case law a set of best practices for employers and suggestions for practical, 
clear legal rules for jurists to adopt.  

 
II. BACKGROUND ON THE DUTY TO INVESTIGATE AND THE 

QUESTIONS PRESENTED 
 

Courts generally state that the obligation to investigate arises when the 
employer receives notice of alleged employee misconduct.1 Jurists 
acknowledge two types of notice to employers of workplace discriminatory 
harassment: 1) actual notice; and 2) constructive notice.2 Simply put, actual 
notice occurs when an employee makes the employer aware of the 
misconduct. However, attempts to apply the rule generate many questions. 

                                                 
* J.D., Beth K. Whittenbury & Associates, Rancho Palos Verdes, CA. 
1  Munford v. James T. Barnes & Co., 441 F. Supp. 459, 466 (E.D. Mich. 1977); Cont’l Can 
Co. v. State, 297 N.W.2d 241, 247 (Minn. 1980); Gillson v. State of Minn. Dept. of Natural 
Res’s., 492 N.W.2d 835, 841 (Minn. Ct. App. 1992); Coley v. Consol. Rail Corp., 561 F. 
Supp. 645, 651 (E.D. Mich. 1982); Seminole Point Hosp. Corp. v. Aetna Cas. & Sur. Co., 675 
F. Supp. 44 (D.N.H. 1987). 
2 Allen v. Tyson Foods Inc., 121 F.3d 642, 647 (11th Cir. 1997).  
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For example, which employees within the organization constitute the 
employer? Does the complaint need to be made during the working day and 
on company property? Must the employer investigate allegations of prior 
conduct which, according to the complainant, have already ceased because 
either the complainant or the alleged harasser has permanently left the 
workplace? Should the employer investigate in cases where the complainant 
reports harassment, but affirmatively requests the employer not to 
investigate?  

Developing rules with respect to constructive knowledge cases is even 
more challenging. In a hostile environment harassment case arising between 
co-workers, courts require employers to remedy any harassment of which 
they know or should have known.3 Employers conduct investigations in order 
to determine if a remedy is needed and if so, what sort of remedy would stop 
future harassment while making the victim whole.4 Thus, the question arises, 
in the absence of an actual complaint, when do the courts deem that 
employers should have known about the harassment and, therefore, should 
have started an investigation? When is harassment within an organization 
considered so pervasive as to have put the company on notice of the 
misconduct? Does the employer have the obligation to investigate rumors? 
Do rumors have to reach the ears of a member of higher management, or is it 
enough that several employees have been discussing the rumor for some 
time?  

 
A. Case Guidance – Actual Knowledge 

 
1. Who Within the Organization Constitutes the Employer? 

 
The identity of the persons within the organization who can receive 

complaints that then put the employer on notice of alleged harassment and 
trigger the duty to investigate is an important question to determine. Courts 
generally state that complaints to higher management constitute actual 
knowledge.5 So, who is “higher management?” Is it anyone with the title of 
supervisor? Does it have to be someone with the ability to hire, fire, transfer, 
or discipline or just someone who can direct the work activities of another? 

                                                 
3 Fuller v. City of Oakland, 47 F.3d 1522, 1527 (9th Cir. 1995); Black v. City & Cnty. of 
Honolulu, 112 F. Supp. 2d 1041, 1055 (D. Hi. 2000); EEOC v. Hacienda Hotel, 881 F.2d 
1504, 1515-16 (9th Cir. 1989).  
4 Fuller v. City of Oakland, 47 F.3d 1522, 1529 (9th Cir. 1995).  
5 See Munford v. James T. Barnes & Co., 441 F. Supp. 459 (E.D. Mich. 1977); Cont’l Can Co. 
v. State, 297 N.W.2d 241, 247 (Minn. 1980); Gillson v. Dept. of Natural Res’s, 492 N.W.2d 
835, 841 (Minn. Ct. App. 1992); Coley v. Consol. Rail Corp., 561 F. Supp. 645, 651 (E.D. 
Mich. 1982); Seminole Point Hosp. Corp. v. Aetna Cas. & Sur. Co., 675 F. Supp. 44 (D.N.H. 
1987).  
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Can it be someone with the apparent authority of a supervisor? Can we look 
to the company policy to decide or have the courts set an objective set of 
criteria to follow? Unfortunately, the courts do not appear to provide uniform 
answers to these questions. The following synopsis outlines the various 
approaches by different jurisdictions showing that there is no current 
agreement among the courts as to a workable rule. 

The Tenth and Second Circuits appear to take the approach that any 
supervisor with the authority to hire, fire, discipline, or transfer an employee 
is high enough up the corporate ladder to impute knowledge to the 
employer.6 Other circuits look to a combination of factors. Some of these 
factors include: 

 
 Whether the person receiving the complaint was authorized in the 

company policies to do so.7 
 Whether the official is at a sufficiently high level in the company’s 

management hierarchy to qualify as a proxy for the company.8 
 Whether the official is charged with a duty to act on the knowledge 

and stop the harassment.9 
 Whether the official is charged with a duty to inform the company 

of the harassment.”10  
 Whether a non-managerial employee has an official or strong de 

facto duty to act as a conduit to management for complaints about 
work conditions or is responsible for relaying harassment 
complaints up the corporate hierarchy.11  

 Whether a low-level supervisor is the only convenient avenue for 
complaint.12 

                                                 
6 See Adler v. Wal-Mart Stores, Inc., 144 F.3d 644, 674 (10th Cir. 1998); Torres v. Pisano, 
116 F.3d 625, 637 (2d Cir. 1997).  
7 Clark v. UPS, 400 F.3d 341, 350 (6th Cir. 2005).  See also Coates v. Sundor Brands, Inc., 
164 F.3d 1361, 1364 (11th Cir. 1999) (holding when an employer designates certain 
employees as implementers of its policy and those employees become aware of misconduct, 
the employer “has itself answered the question of when it would be deemed to have notice of 
the harassment sufficient to obligate it or its agents to take prompt and appropriate remedial 
measures”); Chaloult v. Interstate Brands Corp., 540 F.3d 64, 76 (1st Cir. 2008).  
8 Distasio v. Perkin Elmer Corp., 157 F.3d 55, 64 (2d Cir. 1998). quoting Torres v. Pisano, 116 
F.3d 625, 636-37 (2d Cir. 1997), cert. denied, 139 L. Ed. 2d 404, 118 S. Ct. 563 (1997).   
9  Distasio,157 F.3d at 64. 
10 Id.   
11 Id; see also Sims v. Health Midwest Physician Servs. Corp., 196 F.3d 915, 919 (8th Cir. 
1999); Williamson v. City of Hous., 148 F.3d 462, 467 (5th Cir. 1998). 
12 Lamb v. Household Credit Servs., 956 F. Supp. 1511, 1516 (N.D. Cal. 1997); Campbell v. 
Bd. of Regents, 770 F. Supp. 1479, 1487-88 (D. Kan. 1991); Llewellyn v. Celanese Corp., 693 
F. Supp. 369, 380 (W.D.N.C.1988); Robinson v. Jacksonville Shipyards, 760 F. Supp. 1486, 
1492-93, 1512, 1530 (M.D. Fla. 1991).  
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 Whether a non-managerial employee exercises substantial control 
over workplace conditions.13 

 Whether a non-managerial employee acted with apparent 
authority.14 

 
Even courts which rely on company polices to outline the appropriate 

individuals to receive complaints provide different analyses of this issue. The 
Sixth Circuit has held that where a policy places a duty on all supervisors to 
report harassment then a complaint to any supervisor constitutes direct 
knowledge to the employee.15 However, the First Circuit has stated that 
merely adopting such a policy should not increase the employer’s liability for 
sexual harassment, especially in cases where the reporting party and 
receiving party are co-workers.16 Where an employer fails to establish an 
effective complaint procedure, the Seventh Circuit, at least, turns to who the 
complaint reasonably believes is authorized to receive and forward 
complaints.17 

 
2. Other Issues with Respect to Actual Knowledge 

 
Where a parent company is sued based on circumstances which 

occurred at a subsidiary, the courts seem to find that the parent company is 
not on notice until one if its own direct employees who is at a managerial 
level receives notice of the complaint or circumstance. 18 Even complaints 
made off company premises, if made to a manager, appear to constitute 
actual knowledge to the employer.19 Thus, courts seem to acknowledge 
employees as managers even when they are away from the workplace for the 
purposes of finding actual knowledge. 

  

                                                 
13 Id.   
14 Dawson v. Entek Int’l, 630 F.3d 928, 940 (9th Cir. 2011) (stating that if a coworker engaged 
in supervision of another co-worker, he could be deemed by a trier of fact as a supervisor even 
if the company did not define his role that way).   
15 Clark v. UPS, 400 F.3d 341, 350 (6th Cir. 2005).  See also, Coates v. Sundor Brands, Inc., 
164 F.3d 1361, 1364 (11th Cir. 1999) (holding when an employer designates certain 
employees as implementers of its policy and those employees become aware of misconduct, 
the employer “has itself answered the question of when it would be deemed to have notice of 
the harassment sufficient to obligate it or its agents to take prompt and appropriate remedial 
measures”).  
16 Chaloult v. Interstate Brands Corp., 540 F.3d 64, 76 (1st Cir. 2008).  
17 Young v. Bayer Corp., 123 F.3d. 672, 674 (7th Cir. 1997).   
18 Kilgore v. Thompson & Brock Mgmt., Inc., 93 F.3d 752, 754 (11th Cir. 1996); Knabe v. 
Boury Corp., 114 F.3d 407, 412 (3d Cir. 1997).  
19 Coley v. Consol. Rail Corp., 561 F. Supp. 645 (E.D. Mich. 1982).  
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3. U.S. Supreme Court Cases Defining Standards for Liability in 
Harassment Cases 

 
The U.S. Supreme Court first considered the concept of sexual 

harassment in 1986 with Meritor v. Vinson.20 That case established a cause of 
action for sexual harassment under Title VII, and the court declined to issue a 
definitive rule on employer liability but agreed that Congress wanted courts 
to look to agency principles for guidance in this area.21 The most recent U.S. 
Supreme Court case to address sexual harassment issues worked to define a 
“supervisor” for the purpose of establishing the vicarious liability of the 
employer for acts of its supervisors.22 The court held, “an employer is a 
‘supervisor’ for purposes of vicarious liability under Title VII if he or she is 
empowered by the employer to take tangible employment actions against the 
victim. . .”23 The court further defines tangible employment actions as actions 
which “effect a significant change in employment status, such as hiring, 
firing, failing to promote, reassignment with significantly different 
responsibilities, or a decision causing a significant change in benefits.”24 To 
reach this conclusion the court relied on past Supreme Court cases which 
addressed issues of harassment in the workplace as well as the Restatement 
of Agency.25 The court also specifically rejected the Equal Employment 
Opportunity Commission’s definition of a supervisor for the purposes of in 
incurring vicarious liability: anyone with the ability to exercise significant 
direction over another’s daily work.26 The court felt that defining a 
supervisor in terms of his or her ability to make tangible employment 
decisions presented a clearer and more workable standard than would exist 
under the EEOC’s standard.27 

The Vance court acknowledged that differing definitions of “supervisor” 
abound.28 The Oxford English Dictionary offers a different definition than 
Webster’s.29 Colloquial business authorities also differ as to their definition 
of “supervisor”.30 Federal statutes, including the National Labor Relations 

                                                 
20 477 U.S. 57 (1986).  
21 Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 72 (1986).  
22 Vance v. Ball State Univ., 133 S.Ct 2434, 2439 (2013).  
23 Id. 
24 Id at 2443, citing Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 761(1998).  
25 1 RESTATEMENT (SECOND) OF AGENCY §219(2), (2)(d), p.481 (1957)(Restatement); 
Burlington Indus., Inc. v. Ellerth, 524 U.S. 742 , 760-763(1998); Faragher v. Boca Raton, 524 
U.S. 775, 802-803 (1998); Rogers v. EEOC, 454 F.2d 234 (5th Cir. 1971). 
26 Vance, 133 S.Ct at 2443 citing EEOC, Enforcement Guidance: Vicarious Employer 
Liability for Unlawful Harassment by Supervisors (1999), 1999 WL 33305874, *3.  
27 Vance, 133 S.Ct at 2444.  
28 Id.  
29 Id.  
30 Id.  
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Act (NLRA) also offer differing definitions.31 However, in the end, the 
Vance court chose its definition in accordance with the context of previous 
Supreme Court harassment cases and in an attempt to provide a clear, 
workable rule going forward.32  

 
B. Case Guidance – Constructive Knowledge 

 
1. Outlining the Requirements of Constructive Knowledge 

 
Even if management does not receive an actual complaint about 

discrimination or harassment, the company’s duty to investigate may be 
triggered in instances where harassment is so pervasive that management 
“should have known” about it and begun an investigation into the 
ramifications and extent of the illegal behavior.33 Courts have considered 
several factors in determining constructive knowledge: 1) the remoteness of 
the location of the harassment as compared to the location of management; 2) 
whether the harassment occurs intermittently over a long period of time; 3) 
whether the victims were employed on a part-time or full-time basis; and 4) 
whether there were only a few, discrete instances of harassment.34 In addition 
to these general guidelines, courts have found constructive notice where the 
plaintiff’s supervisor witnessed the harassment.35 Constructive knowledge 
claims have failed where the plaintiff could not show that anyone other than 
the harassing supervisor had knowledge of the harassment36 and where the 
evidence showed the plaintiff reassuring management that all was well 
during the relevant time period.37  

 
2. Policies as Protection from Claims of Constructive Knowledge 

 
Some cases have held that where an employer promulgates an effective 

and accessible complaint procedure, employees must use that procedure to 

                                                 
31 Id. at 2444-46.  
32 Id. at 2446-49.  
33 Allen v. Tyson Foods, Inc., 121 F.3d 642, 647 (11th Cir. 1997); Carr v. Allison Gas Turbine 
Div. Gen. Motors, 32 F.3d 1007, 1009 (7th Cir. 1994).  
34 Allen v. Tyson Foods, Inc., 121 F.3d 642, 647 (11th Cir. 1997); Morgan v. Fellini’s Pizza, 
Inc., 64 F. Supp. 2d 1304, 1315 (N.D. Ga.1999) (finding enough evidence to preclude 
summary judgment); Evans v. Pemco Aeroplex, Inc., 1998 U.S. Dist. LEXIS 22954, at *46-47 
(N.D. Al. 1998) (allowing summary judgment); BETH K. WHITTENBURY, INVESTIGATING THE 

WORKPLACE HARASSMENT CLAIM 27 (2012).  
35 Bonenberger v. Plymouth, 132 F.3d 20, 26 (3d Cir. 1997).  
36  Watts v. Kroger, 955 F. Supp. 674, 683 (N.D. Miss 1997).  
37  Adler v. Wal-Mart Stores, Inc., 144 F.3d 664, 675 (10th Cir. 1998).  
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put employers on notice, triggering the duty to investigate. 38 However, a 
policy not disseminated to employees or shown to be ineffective will not 
insulate an employer from the duty to investigate rampant illegal 
harassment.39 Also where the employer has a policy against illegal 
harassment, but no complaint procedure in place, the policy alone will not 
prevent liability for failure to investigate in a timely manner.40 Although the 
U.S. Supreme Court established an affirmative defense for employers in 
harassment cases where the employer can prove an accessible and effective 
complaint procedure went unused by the plaintiff, the Court stated that under 
the facts before it, it could not rule on the issues of constructive knowledge 
triggering a duty to investigate.41 

 
3. Rumors as Constructive Knowledge 

 
At what point do rumors constitute constructive knowledge to an 

employer triggering the duty to investigate? Since rumors exist in almost 
every workplace, employers need an answer to this question, yet the case 
guidance on this issue is quite sparse. Carr v. Allison Gas Turbine Division, 
General Motors Corp., offers a postulate which perhaps offers the most help: 
“[T]he more protracted or egregious, as distinct from isolated or ambiguous, 
it is—the likelier is the employer to know about it or to be blameworthy for 
failing to discover it.”42  

In one rumor case, Martin v. Baer,43 the employer investigated rumors 
when the employee who was the subject of the rumors complained to the 
employer that they were ruining his reputation and painting him as a sexual 
harasser.44 The company found the rumors unsubstantiated.45 The subject 
employee then sued the employer claiming it had failed to fully exonerate his 
reputation.46 The court found that the employer, once it found the allegations 
unsubstantiated, had no further duty to investigate for the sole purpose of 
clearing the employee’s name.47 Another court acknowledged, as a good 

                                                 
38 See Farley v. Am. Cast Iron Pipe Co., 115 F.3d 1548, 1554 (11th Cir. 1997); Curry v. D.C., 
195 F.3d 654, 661 (D.C. Cir. 1999).  
39 Splunge v. Shoney, Inc., 97 F.3d 488, 490 (11th Cir. 1996).  
40 Bayard v. Riccitelli, 952 F. Supp. 977, 985 (E.D.N.Y. 1997).  
41  Faragher v. Boca Raton, 524 U.S. 775, 809 (1998).  
42 Carr, 32 F.3d at 1009 (citations omitted).  See also King v. Bd. of Regents of Univ. of Wisc. 
Sys., 898 F.2d 533, 536 (7th Cir. Wis. 1990) (“. . . repeated incidents create a stronger claim 
of hostile environment, with the strength of the claim depending on the number of incidents 
and the intensity of each incident.”).  
43 928 F.2d 1067 (11th Cir. 1991).  
44 Id. at 1068-69.  
45 Id.  
46 Id. at 1071.   
47 Id. at 1074.  
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practice, the fact that the employer investigated claims of false rumors and 
stopped the rumors by terminating the offending employee.48 

Note that rampant rumors of sexual activity in the workplace have been 
found to qualify as evidence of a hostile environment,49 and in some cases 
have been held to amount to discrimination.50 Thus, such rumors would merit 
investigation. However, in some cases, courts have found rumors to not be 
distinctive conditions of employment, but rather unfortunate occurrences in 
all workplaces.51 

 
  

                                                 
48 Shook v. Shook, 2007 U.S. Dist. LEXIS 64094, at *29 (W.D.N.C. 2007)  
49 Consider how the Northern District of Iowa viewed one case: 
 

[T]he allegations here are that the rumors of sexual activity were rampantly 
discussed and apparently participated in or condoned by management, thus 
contributing to a sexually hostile environment and the perception of the 
environment as sexually hostile, even if the consensual sexual activity giving rise 
to such discussions was otherwise entirely separate from and had distinct 
motivations from alleged harassment directed specifically at the plaintiffs. . . Thus, 
this evidence is also prima facie relevant and admissible pursuant to Rules 401 and 
402 to show the nature of the environment at the hospital, the plaintiffs’ 
perceptions of that environment. 

 
Barclay v. Mercy Health Servs.-Iowa Corp., 80 Fed. R. Evid. Serv. (Callaghan) 404, 37 (N.D. 
Iowa 2009). 
50 Treaster v. Conestoga Wood Specialties, Corp., 2010 U.S. Dist. LEXIS 63257, at *39 (M.D. 
Pa. 2010) (“Rumors can amount to discrimination because of sex.” relying on Spain v. 
Gallegos, 26 F.3d 439, 449 (3d Cir. 1994)).  
51 Gast v. Dep’t of Labor & Indus., 70 Wash. App. 239, 243 (1993) (“Moreover, the court 
correctly determined as a matter of law that rumors, innuendos, and inappropriate comments 
by co-workers are not distinctive conditions of employment.  Such conditions are unfortunate 
occurrences in everyday life or all employments in general.  Their occurrence at a specific 
workplace is coincidental and not a natural consequence or incident of distinctive employment 
conditions.”); Shook, 2007 U.S. Dist. LEXIS 64094, at *30 (“Title VII simply does not 
guarantee a workplace free from crude remarks, insensitive coworkers and supervisors, 
inconsistent decision making by superiors, and rumors and all that comes with such a spiteful 
practice.”  However, the court acknowledged as good practice that the employer investigated 
claims of false rumors and stopped the rumors by terminating the offending employee. Id at 
*29); see also Andersen v. Rochester City Sch. Dist., 2011 U.S. Dist. LEXIS 41184, at *16 
(W.D.N.Y. Apr. 15, 2011)(“Courts have held that rumors regarding relationships in the 
workplace alone may not form the basis for a gender discrimination claim, absent evidence 
that the content of such rumors evidences a gender animus.”). 
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III. ANALYSIS DETERMINING BEST RULES FOR WHEN THE DUTY TO 

INVESTIGATE ARISES 
 

A. Direct Knowledge 
 

Courts and commentators have stated the need for clear guidance in 
harassment cases.52 Clearly the conflicting standards among the circuits with 
respect to when an employer is deemed to have received actual notice of a 
complaint call for a clear and workable standard for determining when actual 
knowledge of discrimination or harassment in the workplace can be imputed 
to the employer. In other words, which employees within the organization 
constitute the employer for purposes of imputing notice to the employer? One 
may opine as to what the U.S. Supreme Court would say if this issue were to 
come before them. In light of the recent U.S. Supreme Court case to address 
liability issues with respect to harassment claims, Vance v. Ball,53 it would 
appear that the esteemed body would likely decide that the company is on 
notice of harassment when a complaint is made to a supervisor defined as 
someone with the authority to make tangible employment decisions about 
another in the company. 54 

Although the Supreme Court has used agency principles to hold 
employers liable for harassment done by its supervisors,55 it has also stated 
that where no tangible employment action results from the harassment, 
employers can raise an affirmative defense to their liability.56 One element of 
the affirmative defense is that the employer exercised reasonable care to 
prevent and promptly correct any harassing behavior.57 Such reasonable care 
is usually established through a policy against harassment and an 
accompanying complaint procedure.58 The Court’s reasoning for allowing 
this affirmative defense appears to be that although an offending supervisor 
in a hostile environment case still has authority to hire, fire, etc. given by the 
company, in such cases, the supervisor has not directly employed that 
power.59 Although, hostile environment harassment perpetrated by a member 

                                                 
52 Vance v. Ball State Univ., 133 S.Ct 2434, 2451 (2013).  
53 Id.   
54 See Henson, v. City of Dundee 682 F.2d 897, 905 (11th Cir. 1982) (stating employee can 
demonstrate that the employer knew of the harassment by showing a complaint to “higher” 
management); Lamb v. Household Credit Services, 956 F. Supp. 1511, 1516 (N.D. Cal 1997)  
55 See, e.g., Meritor Sav. Bank v. Vinson, 477 U.S. 57, 72 (1986) (“Congress wanted courts to 
look to agency principles for guidance in this area.”); Burlington Indus., Inc. v. Ellerth, 524 
U.S. 742, 755 (1998).   
56 Vance, 133 S.Ct at 2442.  
57 Id.  
58 See Faragher v. Boca Raton, 524 U.S. 775, 806 (1998). 
59 Vance, 133 S.Ct. at 2442. 
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of management on a subordinate may be more severe due to the implied 
threat that the manager may eventually take an adverse employment action, 
the manager is not actually using authority given to him or her by the 
company when creating a hostile environment.60  This postulate especially 
holds true where the employer has a policy against such behavior.61 In such 
cases, the supervisor is clearly acting outside the scope of employment by 
acting contrary to the company policy prohibiting harassment.62 Thus, the 
court appears to look, at least in part to the policies of the employer when 
determining whether to hold an employer accountable under agency 
principles.  

Following this line of reasoning, it is likely that the court, faced with 
creating a workable rule for actual knowledge, would choose to find that a 
complaint to a supervisor who had authority to hire, fire, promote, demote or 
transfer the accused harasser would put the company on notice of the 
harassment, since that supervisor would have employer-granted authority for 
remedying the complaint if valid. Also, telling someone specifically 
delineated in the company policy as able to receive complaints of harassment 
or discrimination would put the company on notice of the issue, because, 
again, the employer has given them the authority to do so. If the employer 
issues a broad policy which allows complaints to any supervisor, the court, 
following its own reasoning, would likely find that complaints to any 
supervisor with the authority to hire, fire, transfer or promote would 
constitute notice to the employer, since those are the employees whose 
actions make the employer vicariously liable. But, is this a workable rule?  

What about a case where a company Vice President tells a subordinate 
manager about a problem he’s having with a female Senior Vice President. 
The company has a broad policy allowing complaints to any supervisor. Can 
the Vice President then claim the company is on actual notice of his claim? 
Imagine that scenario included a confidential statement by the Vice President 
to his subordinate that he’s just giving the subordinate a heads up to be 
careful around the female Senior Vice President. Does the subordinate betray 
his superior’s trust by repeating the allegation to Human Resources? To rule 
that the company would be on notice in such a situation would be to place the 
subordinate in an untenable position. He knows his obligation to the 
company as a manager, but he cannot afford to betray the trust of his 
immediate supervisor by reporting something he’s been asked to keep 
confidential. Therefore the better and more workable rule would be that, in 
absence of a specific and restrictive company policy, employees must report 
accusations of illegal harassment to a supervisor at a higher level in the 

                                                 
60 Id.  
61 Id.  
62 Id. at 2441-42.  
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company than the complainant before the company is deemed to have actual 
notice of the harassment.  

Such a rule makes sense in light of the U.S. Supreme Court’s reasoning. 
The subordinate manager would not have the authority to fire, demote, or 
transfer the Senior Vice President, so he or she couldn’t act as the employer 
to stop or remedy the harassment of the Vice President. Whether harassment 
can be reported to someone on the same level in the organization as the 
accused harasser would depend on the authority that the other manager has 
within the company to handle complaints and stop or remedy harassment 
with respect to someone at the same level of the employer’s management 
hierarchy. 

In cases where the harasser is the highest member of management, for 
example a company owner or Chief Executive Officer (CEO), it would be 
unworkable to force employees to report to someone at a higher level in the 
organization than the harasser. In such cases, such high ranking officials have 
been found to be proxies for the company by virtue of their position.63 
Therefore their actions are imputed to the company with or without any 
complaint filed against them.64  

When harassment occurs at a subsidiary, is the parent company liable 
absent a complaint to one of its managers? The courts to address this issue 
seem in agreement.65 Their decisions indicate the that where a parent 
company is sued based on circumstances which occurred at a subsidiary, the 
parent company is not on notice until one if its own direct employees who is 
at a managerial level receives notice of the complaint or circumstance. 66 

Does the complaint need to be made during the working day and on 
company property? The one case to directly address this question holds that 
complaints do not need to be made during the work day and/or on company 
property in order to put the employer on notice.67 Since often employees 
would rather make their sensitive concerns in a confidential manner, the 
place or time of the complaint should not determine the duty to investigate. 
As long as the complaint is made to a supervisor qualifying as a proxy for the 
company with respect to notice, the company should be considered on notice 
                                                 
63 “While the First Circuit has not shed light on this matter, every other Court of Appeals to 
have considered this issue has held that the Faragher/Ellerth affirmative defense is unavailable 
when the supervisor in question is the employer’s proxy or alter ego.” Townsend v. Benjamin 
Enterprises, Inc., 679 F.3d 41, 52 (2d Cir. 2012) (collecting cases); see, e.g., Velez Cortes v. 
Nieves Valle, 253 F. Supp. 2d 206, 215 (D.P.R. 2003), aff’d sub nom. Velez v. Awning 
Windows, Inc., 375 F.3d 35 (1st Cir. 2004); Rios v. Municipality of Guaynabo, 938 F. Supp. 
2d 235, 253-54 (D.P.R. 2013).   
64 Faragher, supra note 58. 
65 Kilgore v. Thompson & Brock Mgmt., Inc., 93 F.3d 752, 754 (11th Cir. 1996); Knabe v. 
Boury Corp., 114 F.3d 407, 412 (3d Cir. 1997).  
66 Vance, supra note 52.  
67 See Coley v. Consol. Rail Corp., 561 F. Supp. 645 (E.D. Mich. 1982).  



88/Vol. XXV/Southern Law Journal 
 

 

no matter when or where that supervisor gained knowledge of the harassment 
or discrimination. 

Must the employer investigate allegations of prior conduct which, 
according to the complainant, have already ceased because either the 
complainant or the alleged harasser has permanently left the workplace? 
Since courts require employers not only to stop but also to remedy 
harassment or discrimination, it stands to reason that employers must still 
take steps to remedy past effects of illegal behavior even if the behavior has 
currently ceased.68 “The fact that harassment stops is only a test for 
measuring the efficacy of a remedy, not a way of excusing the obligation to 
remedy. Once an employer knows or should know of harassment, a remedial 
obligation kicks in.”69 Since courts want employers to send a message that 
harassment or discrimination will not be tolerated, employers must 
investigate claims of past harassment which come to the employer’s attention 
in order to assess the facts and fashion an appropriate remedy. 

Should the employer investigate in cases where the complainant reports 
harassment, but affirmatively requests the employer not to investigate? Since 
the prior cases cited and discussion presented shows an affirmative duty to 
investigate when the company is on notice of harassment or discrimination, 
the employer must do so once it has such notice, even where the complainant 
may ask that the employer not pursue the matter. Although two cases exist 
where the company did not immediately investigate complaints when the 
complainant requested the employer refrain from so doing, in both cases the 
employer took immediate remedial measures.70 Again, the investigation is 
merely done to gather the facts with which to fashion an appropriate 
remedy.71 The goal of the employer is to stop and remedy harassment.72 
Therefore, if the situation can be remedied without an investigation, the 
investigation may not be necessary. These cases appear to stand for that 
proposition.73  

The best rule appears to be that when an employer receives notice of the 
complaint, it should commence an investigation in order to fashion an 
appropriate remedy even if the victim would rather keep the whole matter 
quiet. To act otherwise would be to appear to condone illegal harassment and 
send a message to employees that illegal behavior will be tolerated by the 
employer, at least in certain circumstances. Such a result would run contrary 

                                                 
68 See Watts v. N.Y. City Police Dept., 724 F. Supp. 99, 108 (S.D.N.Y. 1989); Fuller v. City of 
Oakland, 47 F. 3d 1522, 1528 (9th Cir. 1995).  
69 Fuller v. City of Oakland, 47 F.3d 1522, 1528 (9th Cir. 1995).  
70 See Coates v. Sundor Brands, Inc., 164 F.3d 1361 (11th Cir. 1999); Fleming v. Boeing Co., 
120 F.3d 242 (11th Cir. 1997).  
71 Fuller, 47 F.3d at 1529.  
72 See id.  
73 Id.  



Spring 2015/Whittenbury/89 
 

 

to established law: “If the employer fails to respond to a valid complaint, it 
effectively condones illegal acts.”74  

 
B. Constructive Knowledge 

 
When should courts deem that employers should have known about the 

harassment and therefore should have started an investigation? Since the 
U.S. Supreme Court allows claims of hostile environment harassment under 
a negligence theory,75 it stands to reason that it would also allow claims of 
constructive knowledge of rampant, unchecked, illegal harassment. If the 
employer can be held directly liable for severe and pervasive illegal 
harassment by establishing that the employer knew or should have known 
about the conduct and failed to take appropriate steps to remedy the 
harassment, then the mere use of the words, “should have known,”76 
indicates a willingness to acknowledge situations where the employer did not 
receive a direct complaint but can be held to have had constructive 
knowledge of the harassment, triggering its duty to investigate. Indeed, 
courts have clearly stated: “a plaintiff may prove an employer’s knowledge 
of a sexually hostile work environment by proving that the harassment was 
‘so pervasive that employer awareness may be inferred.’”77  

This seems the workable and fair rule given relevant court decisions. 
Although defining when harassment is so pervasive that employer knowledge 
may be inferred may be difficult and likely needs to be done on a case by 
case basis, the rule itself is clear and leaves employers with a clear edict that 
they cannot ignore harassment. Thus, in cases where a supervisor, as defined 
above, witnesses the conduct, the employer would be deemed to have 
constructive knowledge of the conduct. Clearly, supervisors cannot claim 
they have no knowledge of harassment where they have seen the illegal 
harassment for themselves. Also, in cases where a majority of the workforce 
or a majority of any given department within the workplace is aware of the 
problem, employers should be deemed to have notice of the illegal 

                                                 
74 Heelan v. Johns-Manville Corp., 451 F. Supp. 1382, 1390 (D. Colo. 1978).  
75 Vance, 133 S. Ct. at 2441; Faragher, 524 U.S. at 789 (1998).  
76 For the “knew or should have known” standard, see Davis v. Sioux City, 115 F.3d 1365, 
1368 (8th Cir. 1997). See, e.g., Smith v. St. Louis Univ., 109 F.3d 1261, 1264 (8th Cir. 1997); 
Kinman v. Omaha Pub. Sch. Dist., 94 F.3d 463, 469 (8th Cir. 1996); Callanan v. Runyun, 75 
F.3d 1293, 1296 (8th Cir. 1996); Burns v. McGregor Elec. Indus., Inc., 955 F.2d 559, 564 (8th 
Cir. 1992) (citing Callan v. Runyun, 75 F.3d 1293 (8th Cir. 1996) “For example, the employer 
could be held liable if it knew or should have known of the harassment and failed to take 
appropriate remedial action.”   Id. at 1296); Kinman v. Omaha Pub. Sch. Dist., 94 F.3d 463, 
468 (8th Cir. 1996).  
77 Hirase-Doi v. U.S. W. Communs., Inc., 61 F.3d 777, 784 (10th Cir. 1995) (quoting Katz v. 
Dole, 709 F.2d 251, 255 (4th Cir. 1983)).  
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harassment. In these types of cases, policies, which would otherwise have 
protected the employer from liability if unused by the plaintiff, will be held 
ineffective and therefore will not insulate employers from liability either for 
the hostile environment or claims of constructive knowledge.78 Where 
harassment or discrimination is so rampant that employees can reasonably 
expect management to know about it, employees would have reason to think 
that reporting issues of which the employer must already be aware would be 
an exercise in futility and, indeed, put their jobs at risk for reporting 
something that management apparently prefers to ignore. In cases like this, 
employers should not have access to the affirmative defense since their 
inactivity sends a message that utilizing the company complaint procedure 
would be an exercise in futility.  

Is the rule finding constructive knowledge on the part of management 
when a majority of the relevant workforce is aware of the problem workable? 
Such a rule would mean that investigators would need to determine how 
many people within the organization knew about the situation. So, such a 
rule would possibly extend investigations, causing additional expense to 
employers. However, this rule would require employers to be proactive in 
handling harassment situations. Also, it would be difficult to imagine that no 
supervisor as defined previously was aware of the issue if a majority of the 
workplace was aware of it. If they were unaware under these circumstances, 
likely they were not actively supervising the workplace and therefore, failing 
to uphold their job duties and legal obligations. Therefore, it would appear 
that the pros of such a rule clearly outweigh the cons. Such a rule is clear and 
easy to understand as well as implement in the workplace. 

 
C. Rumors 

 
At what point do rumors constitute constructive knowledge to an 

employer triggering the duty to investigate? To again quote Carr v. Allison 
Gas Turbine Division, General Motors Corp., “. . . the more protracted or 
egregious, as distinct from isolated or ambiguous, it is—the likelier is the 

                                                 
78 See Wilson v. Tulsa Junior Coll., 164 F.3d 534, 539 (10th Cir. 1998) (“In determining 
whether management level employees knew or should have known of the alleged sexual 
harassment, you may consider whether there were reasonable avenues available to Ms. Wilson 
to file a complaint of sexual harassment to management level employees. You may also 
consider whether or not the existing complaint practices and procedures at TJC were 
effective.”).  Indeed, some cases have gone so far as to create a rule that an employer can be 
charged with constructive knowledge of harassment when it fails to provide reasonable 
complaint procedures to employees. Ocheltree v. Scollon Prods., 335 F.3d 325, 334 (4th Cir. 
2003);  Lowe v. Unifi, Inc., 292 F. Supp. 2d 773, 782-83 (M.D.N.C. 2003); see, e.g., 
Richardson v. N.Y. State Dep’t of Corr. Serv., 180 F.3d 426, 441 (2d Cir. 1999); Wilson v. 
Tulsa Junior Coll., 164 F.3d 534, 540-42 (10th Cir. 1998).  
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employer to know about it or to be blameworthy for failing to discover it.”79 
This quote could logically apply to rumors. Indeed, this analysis provides the 
most reasonable choice for a rule determining whether employers must 
investigate rumors. Rampant and troubling rumors should give rise to a duty 
to investigate whereas sporadic, isolated or mundane rumors should probably 
not trigger a duty to investigate for the employer. Since employers are held 
liable for severe and pervasive harassment even when not directly brought to 
their attention, they should also be held responsible for investigating 
pervasive rumors of severe illegal conduct in the workplace. If “severe and 
pervasive” needs to be defined then one can again apply the relevant 
concepts developed in the section above. 

 
IV. GUIDELINES AND BEST PRACTICES WITH RESPECT TO 

NOTICE ISSUES 
 

1. Create a company policy and complaint procedure which clearly 
delineates only certain people as authorized to received complaints 
of illegal harassment or discrimination within the company. 
However, make sure to give multiple avenues of complaint so that 
no employee is forced to report the harassment to the harasser. 

2. Train the people named in the company policy as to their 
responsibilities for handling these claims. Train them on how to 
receive complaints, what to say in response, and how to act on the 
complaint. Train them that they must act on complaints even when 
the reporting employee asks them not to do so. 

3. Train all managers and supervisors to be proactive and report 
anything they see which may potentially constitute illegal 
harassment or discrimination to Human Resources or the equivalent 
position within the company. 

4. Train managers not to ignore rumors. 
5. Train all owners or extremely high ranking officials that their action 

may be automatically imputed to the company. 
6. Write job descriptions to clearly identify which employees have the 

authority to hire, fire, transfer, promote or demote others within the 
organization. 

7. Train those managers that whatever they hear or see away from the 
workplace that pertains to the workplace can still constitute notice 
to the employer and so they should follow company procedures of 

                                                 
79 Carr, 32 F.3d at 1009; see also King v. Bd. of Regents of Univ. of Wisc. Sys., 898 F.2d 
533, 536 (7th Cir. Wis. 1990) (stating: “. . . repeated incidents create a stronger claim of 
hostile environment, with the strength of the claim depending on the number of incidents and 
the intensity of each incident.”).  
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handling these issues no matter how or where they find out about 
them. 

 
V. BACKGROUND ON TIMING ISSUES AND THE 

QUESTIONS PRESENTED 
 

Although most courts do not consider the investigation itself a remedy, 
investigations found untimely have been held to evidence a failure on the 
part of the employer to fashion an appropriate remedy.80 

 
The most significant immediate measure an employer can take in 
response to a sexual harassment complaint is to launch a prompt 
investigation to determine whether the complaint is justified. An 
investigation is a key step in the employer’s response, and can itself 
be a powerful factor in deterring future harassment. By opening a 
sexual harassment investigation, the employer puts all employees 
on notice that it takes such allegations seriously and will not 
tolerate harassment in the workplace. An investigation is a 
warning, not by words but by action.81 

 
Hence, employers must timely investigate once they receive notice of 

possible illegal harassment. This seemingly simple directive gives rise to a 
complexity of issues. Once the duty to investigate is triggered, must the 
investigation start right away? What do courts consider a reasonable amount 
of time for an investigation to take? 

The Equal Employment Opportunity Commission (EEOC) counsels 
employers that once the employer deems a fact-finding investigation 
necessary, the employer should launch its inquiry “immediately.”82 Courts 
have, therefore, been left to interpret “immediately.” Courts must also decide 
what steps constitute the beginning or “launch” of an investigation. In 
addition, once an investigation starts, courts must decide the acceptable time 
to completion for investigations. 

 
A. When Must the Investigation Start? 

                                                 
80  See Steiner v. Showboat Operating Co., 25 F.3d 1459, 1464 (9th Cir. 1994) (stating 
employer’s response to complaints were inadequate despite eventual discharge of harasser 
where it did not seriously investigate or strongly reprimand supervisor until after plaintiff filed 
charge with state FEP agency), cert. denied, 513 U.S. 1082 (1995).  
81 Swenson v. Potter, 271 F.3d 1184, 1193 (9th Cir. 2001) (internal citations omitted).  
82 Enforcement Guidance on Vicarious Employer Liability for Unlawful Harassment by 
Supervisors in the Workplace, No. 915.002, (June 18, 1999), 
http://www.eeoc.gov/policy/docs/harassment.html.  
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As one would think, many courts have found investigations timely 

where management officials or investigators met with the complainant the 
same day the complaint was filed.83 However, courts appear to allow a 
reasonable amount of time to commence the investigation as long as the 
issues presented are quickly resolved and the whole process is completed 
quickly.84 Specifically, one court stated that: “The law requires prompt, not 
instantaneous investigation . . .”85 In fact, a month and a half delay between 
receiving the complaint and starting the investigation was found timely 
where the court viewed the alleged harassment neither severe nor 
persistent.86 Other cases allowed delays in commencing an investigation 
where the accused harasser was placed on suspension pending the outcome 
of the investigation and/or where no intervening harassment occurred due to 
the delay.87 In most of these cases, once the investigations commenced they 
quickly reached conclusions.88 Perhaps the best summary of a court’s 
reasoning for this line of cases is found in a Seventh Circuit case: 

 
Although AT&T’s remedial efforts did not meet Saxton’s 
expectations, they were both timely and reasonably likely to 
prevent the conduct underlying her complaint from recurring. It is 
undisputed that the company acted with sufficient dispatch: Holmes 
began an investigation the day after he was advised of Saxton’s 
complaint, his detailed report was complete two weeks later, and 

                                                 
83 See Perry v. Ethan Allen Inc., 115 F.3d 143(2d Cir. 1997); Bonenberger v. Plymouth 
Tp.,132 F.3d 20 (3d Cir. 1997); Foster v. Township of Hillside, 780 F. Supp. 1026 (D.N.J. 
1992); Van Zant v. KLM Royal Dutch Airlines, 80 F.3d 708 (2d Cir. 1996); Carmon v. 
Lubrizol Corp., 17 F.3d 791 (5th Cir. 1994).  
84 BETH K. WHITTENBURY, INVESTIGATING THE WORKPLACE HARASSMENT CLAIM 92 (2012); 
see Portera v. Winn Dixie of Montgomery, Inc., 996 F. Supp. 1418, 1426-27 (M.D. Ala. 1998) 
(interviewing the complainant the day after she made her complaint deemed appropriate); Van 
Zant v. KLM Royal Dutch Airlines, 80 F.3d 708, 715 (2d Cir. 1996)(conducting an 
investigation within thirty-six hours of the complaint deemed prompt where the accused was 
reprimanded within four days and terminated within ten days); Lamb v. Household Credit 
Services, 956 F. Supp. 1511 (N.D. Cal. 1997) (stating response appropriate where within four 
days of receiving the complaint, the company finished their investigation and fired the 
accused).  
85 Hillhouse v. McKenzie, 1996 U.S. Dist. LEXIS 18941, at *16 (E.D. La. 1996).  
86 Watts v. Kroger Co., 955 F. Supp. 674, (N.C. Miss. 1997).  
87 See Hayes v. Henri Bendel, Inc., 945 F. Supp. 374, 380-81 (D. Mass. 1996) (waiting five 
days to travel from New York to Boston to commence an investigation was held prompt and 
effective where the accused was suspended pending the investigation and terminated ten days 
later); Delashmutt v. Wis-Pak Plastics, Inc., 990 F. Supp. 689, 698 (N.D. Iowa 1998) (stating 
that although the investigation did not commence until fifteen days after the initial complaint, 
one day later the company gave the accused the option of resignation or termination).  
88 Id.  
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Richardson was transferred to another department within five 
weeks after Holmes learned that Saxton was not interested in a 
transfer herself. In view of the fact that nearly a year had elapsed 
since the principal events underlying Saxton’s harassment charge 
had occurred, AT&T acted with considerable alacrity. Moreover, 
the company’s decision to transfer Richardson was a sufficient 
safeguard against any recurrence of the harassment. Richardson 
had long since stopped pursuing Saxton, and his removal from her 
department ensured that any fallout she was experiencing as a 
consequence of rejecting him ceased as well. Indeed, but for the 
few occasions on which Saxton sighted Richardson in her 
department following his transfer (uneventful incidents that we 
view as immaterial), all contact between the two seems to have 
stopped completely.89  

 
However, courts have found that delays in starting the investigation give 

grounds for holding employers liable for failure to appropriately remedy 
claims of harassment. For example, in Farpella-Crosby v. Horizon Health 
Care,90 complaints were not met with an appropriate response where the 
complainant endured nearly six months of abusive behavior before the 
company took any action.91 The court found that the company’s response, or 
lack thereof, did not constitute prompt remedial action.92  

Likewise, in Baynard v. Riccitelli,93 the court found unreasonable delay 
in the employer’s response to internal complaints.94 The initial complaints 
were ineffective in that the manager who initially received the complaints 
admitted that he spoke with the accused but did not investigate the matter 
further.95 Once an investigation was begun it took two months to change the 
accused’s shift and end the problems.96 The court determined that a fact-
finder could find this delay unreasonable and denied summary judgment. In 
another case, EEOC v. Mgmt. Hospitality of Racine, Inc.,97 the court refused 
to overturn a jury verdict for the plaintiff where the first complaint was filed 
in March, but no investigation commenced until May 23 the same year.98  

                                                 
89 Saxton v. Am. Tel. & Tel. Co., 10 F.3d 526, 535-36 (7th Cir. 1993).  
90 97 F.3d 803, 807-808 (5th Cir. 1996). 
91 Id.   
92 Id.   
93 952 F. Supp. 977 (E.D.N.Y. 1997).  
94 Id. at 986.  
95 Id.  
96 Id.  
97 2012 U.S. App. LEXIS 383 (7th Cir. 2012).  
98 Id. at *27.  
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In Dortz v. City of New York,99 the court found that waiting three months 
after the complaints were filed to start the investigation was an untimely 
response.100 The complaint was not investigated until well after plaintiff had 
filed a formal EEOC charge even though the employer’s policy required the 
EEO officer to investigate all allegations of sexual harassment.101 By not 
investigating in a timely manner, the company breached its own policy and 
lost a summary judgment motion because the court found that a jury might 
conclude that the company did not take prompt remedial action.102  

Likewise, an almost year delay from the time the employer received the 
complaint until the time it started its investigation was deemed unacceptable 
by the court in Dombeck v. Milwaukee Valve Co.103 In that case the employer 
received notice of the complaint in 1990 but did not begin investigating the 
complaint until October of 1991.104 Although management contended that the 
first complaint by plaintiff did not explain the full extent of the problem, the 
court found that a complaint about offensive sexual language in the 
workplace certainly placed the supervisor on notice of the offensive conduct 
which had previously been brought to the company’s attention by other 
employees.105 

 
B. How Long Can Investigations Take? 

 
1. Acceptable Lengths 

 
Courts appear to look at the totality of the circumstances in deciding a 

reasonable length for the investigation.106 Two weeks to twenty days seem 
safe lengths for investigations.107 The Eighth Circuit allowed an eight-week 
investigation to qualify the company for a summary judgment even where the 
investigation did not commence until two weeks after the complaint.108 The 
court pointed out that no further harassment occurred during the investigation 

                                                 
99 904 F.Supp. 127 (S.D.N.Y. 1995).  
100 Id. at 154.  
101 Id.  
102 Id.  
103 823 F. Supp. 1475, 1478 (W.D. Wis. 1993).   
104 Id.   
105 Id.  
106 See Cardenas v. Frito-Lay, Inc., 2002 U.S. Dist. LEXIS 27136, at *15, *19 (W.D. Wis. 
2002)(delaying an investigating several days because two parties were on vacation deemed 
acceptable).   
107 See Carlson v. Rockwell Space Operations Co., 985 F. Supp. 674, 679 & n.24 (S.D. Tex. 
1996) (stating that a twenty day investigation was deemed adequate); Dudley v. Metro-Dade 
County, 989 F. Supp. 1192, 1201, 1203 (S.D. Fla. 1997)(stating that a two week investigation 
was timely). 
108 Tatum v. Ark. Dept. of Health, 411 F.3d. 955, 959 (8th Cir. 2005).  
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period and two qualified professionals109 conducted a thorough 
investigation.110  

Where special situations exist, courts appear more lenient with longer 
investigations. For example, in Todd v. Ortho Biotech, Inc.,111 a thirty day 
investigation of a complaint was not too long where two conflicting versions 
of a serious attempted rape existed and neither could be independently 
corroborated.112  Officials at the company headquarters prompted contacted 
and met with the accused after they learned of the complaint.113 The Ninth 
Circuit accepted a three to four month delay in concluding the investigation 
where the complainant was not at work during most of the investigation and 
her interviews needed to be scheduled when a sign language interpreter was 
available.114 In another case, a three month investigation was not deemed too 
long where an intricate chain of command made rapid action difficult.115 A 
three month investigation was also deemed reasonable where numerous 
handwriting samples were collected and reviewed by experts.116 Where an 
employer found the complaint so complex that it hired an attorney to 
investigate the claims, the court found a four month investigation 
reasonable.117  In Watts v. Kroger Co.,118 the court upheld an investigation 
which lasted three to four months and was not begun until a month and a half 
after the complaint was lodged.119 

A seven month investigation was also upheld were intervening 
circumstances made the delay reasonable.120 After an initial investigation had 
begun, the employer decided to bring in an independent arbitrator to 
investigate the claims.121 The investigator interviewed the complainant, the 
accused and eighteen of their co-workers and supervisors.122 During the 
investigation, the complainant also filed criminal charges against the 
accused.123 As a result, he refused to speak to the investigator pending his 

                                                 
109 The two investigators were in-house counsel and the head of the Human Resources 
Department.  
110 Tatum, 411 F.3d. at 959.  
111 138 F.3d 733 (8th Cir. 1998).  
112 Id. at 739.   
113 Id. at 736.   
114 Swenson v. Potter, 271 F.3d 1184, 1194 (9th Cir. 2001).  
115 See Waymire v. Harris County, Tex., 86 F.3d 424, 429 (5th Cir. 1996).   
116 Scarberry v. ExxonMobil Oil Corp., 328 F.3d 1255, 1257-1258 (10th Cir. 2003).  
117 See Rivera v. Telefonica do Puerto Rico, 913 F.Supp. 81, 88 (D. P.R. 1995).  
118 955 F.Supp. 674 (N.D. Miss 1997).  
119 Id. at 684.   
120 See Foster v. Hillside, 780 F.Supp. 1026, 1040 (D.N.J. 1992).  
121 Id.   
122 Id.   
123 Id.   
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criminal prosecution.124 The day that the complainant voluntarily withdrew 
her criminal charges, the investigator/arbitrator tried to schedule an interview 
with the accused.125 The investigator issued her report sixteen days after her 
final interview with the accused.126  In light of these circumstances, the court 
invalidated the plaintiff’s claim that the investigation took too long.127  

 
2. Unacceptable Lengths 

 
Where an employer initially ignores complaints or otherwise mishandles 

the investigation, courts will find a delay in forming conclusions grounds for 
liability. For example, a two month delay between starting the investigation 
and imposing the remedy was found unreasonable when the delay came after 
the initial complaints had gone uninvestigated and unremedied.128 In Mockler 
v. Multonomah County,129 the court found the employer’s remedy inadequate 
where it waited three months to send a letter of discipline to the accused, it 
failed to follow its usual investigation procedures, and the investigator failed 
to interview percipient witnesses.130 A lengthy four to five month 
investigation also failed to provide evidence of prompt remedial action in 
Fuller v. City of Oakland, Cal.,131 where the investigator recommended 
closing the investigation for lack of evidence after two months during which 
he had not even interviewed the accused or numerous other percipient 
witnesses.132 Although the investigation was not closed at that point, the 
investigator delayed interviewing the accused until approximately two more 
months had past and the EEOC had contacted the employer.133  After some 
further investigation, the investigator recommended a finding of 
“unfounded.”134 The court found these actions did not constitute prompt 
remedial action.135  

 
  

                                                 
124 Id.   
125 Id.   
126 Id.   
127 Id.   
128 Bayard v. Riccitelli, 952 F. Supp. 977, 986 (E.D.N.Y. 1997).   
129 140 F.3d 808 (9th Cir. 1998).  
130 Id. at 811, 813-14.   
131 47 F.3d 1522, 1526 (9th Cir. 1995).  
132 Id.   
133 Id.   
134 Id.   
135 Id.   
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VI. ANALYSIS – DETERMINING GENERAL RULES WITH RESPECT 
TO TIMING ISSUES 

 
Given the wide disparity of fact patterns with respect to investigation 

timing issues, we can draw only very general rules. 1. When must the 
investigation start? Employers should begin investigations as soon as 
practicable given the circumstances of each case and protect the alleged 
victim from potential further harm from the point the complaint is made or 
the harassment comes to the attention of management. Investigators should 
work continuously and diligently until reaching a conclusion. 2. How long 
can investigations take? Delays in the investigation proceedings are only 
tolerated in legitimate cases where circumstances warrant delays in order to 
give both parties a fair hearing or to gather evidence which is difficult to 
obtain or which requires lengthy processes to recover. 

 
VII. GUIDELINES AND BEST PRACTICES WITH RESPECT 

TO TIMING ISSUES 
 

Although the application of the above rules must depend on case 
specific circumstances, the body of established law allows us to create a list 
of best practices for handling timing issues with respect to workplace 
investigations. 

 
1. Try to talk to the complainant on the same day the complaint is filed 

if possible. If that is not possible, at least take steps to protect him or 
her while arrangements are made to start and complete the 
investigation. 

2. Where the investigator cannot talk to the complainant within 
twenty-four hours of the complaint, he or she should do so as soon 
as practical, and work diligently to quickly complete a thorough 
investigation. Courts appear then to look at how long it took to get 
started in conjunction with how long it took to finish the 
investigation.  

3. Courts look at the reasons for delay in deciding timeliness issues. 
Where outside independent investigators are hired, but cannot start 
right away, courts appear to give some leniency as long as the 
investigation is concluded in a timely manner and the complainant 
is not subjected to further harassment while awaiting the 
conclusions of the investigator. 

4. Courts will also look to the severity and persistence of the alleged 
conduct in deciding acceptable lengths of investigations. 
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5. Indefinitely putting off investigations with placating comments will 
be found an inadequate response on the part of the employer. 

6. A two month delay between the complaint and commencing the 
investigation is generally too long without extraordinary 
circumstances to justify it.136 

7. Delaying an investigation until after an administrative charged is 
filed with the EEOC or similar State agency is unacceptable. 

8. An acceptable length for an investigation depends on the totality of 
the circumstances. Questions to ask to justify delays: 

 
 Did the employer take a reasonable amount of time to locate the 

best investigator for the job? 
 Were key witnesses on vacation or legal leaves of absence? 
 Were interpreters or other forensic experts needed to conduct 

the investigation? 
 Did an intricate chain of command make quick moving 

difficult? 
 Are the issues involved more complex than normal? 
 Are criminal charges also pending? 

 
VIII. CONCLUSION 

 
Although the current court cases have left us with little solid guidance 

on important issues with respect to investigations, an analysis of existing 
cases addressing those subjects along with an in-depth look at the U.S. 
Supreme Court cases which have addressed various other aspects of 
harassment cases, leads us to find some rational rules as follows. 1) An 
employer is on actual notice when someone complains to a manager with the 
ability to make significant employment decisions affecting the alleged 
harasser, such as the right to hire, fire, transfer, promote or discipline. 2) 
Complaints made to those employees enumerated in the company policy as 
able to receive complaints put the employer on notice. This rule necessitates 
that employers carefully specify who within the organization they give the 
authority to accept complaints and train them accordingly. 3) A company is 
on constructive knowledge of harassment that is witnessed by a manager 
with the ability to make employment decisions about others in the workplace 

                                                 
136 Bayard v. Riccitelli, 952 F. Supp. 977, 986 (E.D.N.Y. 1997);  see also Mockler v. 
Multonomah Cnty., 140 F.3d 808 (9th Cir. 1998) (stating than an investigation was inadequate 
where employer waited three months to send the accused a letter of reprimand); Fuller v. City 
of Oakland, 47 F. 3d 1522, 1526 (9th Cir. 1995) (noting an inadequate employer response 
occurred where complaint made in October, but the accused was not interviewed until 
February the following year).  
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and in cases where the harassment is so rampant that a majority of the 
workforce or a majority of any given department within the workplace is 
aware of the problem. 4) An employer should investigate rumors which are 
rampant or pervasive and which specify illegal conduct. 

As a general rule, employers should begin investigations as soon as 
practicable given the circumstances and protect the alleged victim from 
potential further harm commencing immediately upon hearing the complaint. 
Investigators should work continuously and diligently until reaching a 
conclusion. Delays in the investigation proceedings are only tolerated in 
legitimate cases where circumstances warrant waiting in order to reach a fair 
conclusion.  

 
 


