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I. INTRODUCTION 
 

Retaliation is a claim that can be made by an individual under a number 
of employment laws in which the individual employee claims that he or she 
was punished by the employer for having engaged in statutory protected 
activity. These protected activities include, but are not limited to, filing an 
equal employment opportunity (EEO) complaint, threatening to make a 
complaint, participating in an investigation, or testifying in an investigation. 
Retaliation has become an issue of major concern for many employers, as in 
the past fifteen years, retaliation claims under federal equal employment 
opportunity laws have risen by nearly 64 percent. Particularly disturbing to 
employers is the fact that retaliation-based charges accounted for more than 
of 37 percent of the total charges investigated by the Equal Employment 
Opportunity Commission in 2012. Therefore, the purpose of this paper is to 
examine this rise of the most common retaliation claims that are made under 
Title VII of the Civil Rights Act of 1964, as well as under other federal 
employment laws such as the Age Discrimination in Employment Act, 
Americans with Disabilities Act, and Fair Labor Standards Act that contain 
similar provisions.  In particular, we analyze the legal nature of retaliation as 
a claim actionable under these federal laws while making a distinction 
between direct retaliation and indirect retaliation. We focus specifically on 
the expanding risk for litigation under actionable third-party retaliation, 
which is addressed in light of the recent U.S. Supreme Court decision, 
Thompson v. North American Stainless. In conclusion, we provide general 
guidance to employers searching for effective means to reduce their exposure 
to retaliation complaints. 
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II. RETALIATION 
 

Retaliation is a charge made by an employee that he or she received 
some adverse employment action (demotion, termination, reassignment to a 
less desirable position, etc.) as a direct result of reporting an employer’s 
willful violation of a given statute.1 Several statutes, both federal and state, 
contain clauses prohibiting employers from engaging in such retaliatory 
action. 

In the federal equal employment opportunity (EEO) laws, retaliation is 
treated as actionable under any of several statutes enforced by the Equal 
Employment Opportunity Commission (EEOC). Based on these laws, 
retaliation is becoming increasingly invoked as demonstrated by the marked 
rise in retaliation complaints over the past decade and a half. While in 1997, 
retaliation-based charges only accounted for 18,198 (roughly 22.6%) of the 
80,680 charges filed with the EEOC that year, by 2012, retaliation charges 
had risen to 37,836, up nearly 66%, while total charges rose by only 23%, or 
99,412 during the same period.2 This was an approximate increase of over 
125% in the actual number of charges since 1990, when retaliation 
constituted only 12% of total charges.3 Retaliation-based charges which 
accounted for over 37% of total EEOC receipts in 2011 are representing the 
highest number of private sector retaliation complaints to date.4 All of this 
data indicates that the meteoric rise of retaliation complaints is becoming a 
major concern to most employers. 

Most employment statutes contain an anti-retaliation clause, which, in 
the popular vernacular, is referred to as a whistleblower’s clause. The term 
“whistleblower” refers specifically to the employee who reports his or her 
employer’s violation of some statute or regulation. Most likely, the term 
originated from the phrase “blowing the whistle” on the employer. One 
source states that it may be an allusion to the practice of 19th century British 
policemen who blew a whistle when a crime was witnessed in commission.5 

The purpose of any retaliation clause is to protect the whistleblower’s 
right to report statutory violations or actions contrary to public policy without 
fear of reprisal. But, as explained further in this paper, these clauses extend 
protection to more than the individual whistleblower. In particular, the 

                                                 
1 Richard Moberly, The Supreme Court’s Anti-retaliation Principle. 61 CASE W. RES. L. REV. 
375-452 (2011). 
2 E.E.O.C. Charge Statistics FY1997 through FY2012, and Retaliation-Based Charges 
FY1997-FY2012, www.eeoc.gov/stats/charges.html (last visited Feb 27, 2013).  
3 E.E.O.C. ANNUAL REPORTS FOR FISCAL YEAR 1990, 17(1990). 
4 Harold Datz. Retaliation Cases-A Growing, Important Field of Employment Law. 89 HR 

FOCUS 12-14 (2012). 
5 Matthias Kleinhempel, Whistleblowers May Have Moral and Immoral Motivations, in 
WHISTLEBLOWERS (OPPOSING VIEWPOPINTS) 40-45 (Noah Bertatsky, ed., 2012). 
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clauses are also designed to protect and encourage witnesses who come 
forward with their testimony, and serve the purpose of encouraging and 
assuring them that their employers will not be permitted to take adverse 
action against them for having testified. Ideally, these anti-retaliation 
provisions would create a disincentive for employers to impede 
investigations by imposing potential litigation and penalties should that 
employer attempt to coerce or intimidate employees for filing bona fide 
charges or participating in subsequent investigations. In other words, the 
protection grounded in retaliation is provided to serve as a means of 
dissuading employers from intimidating employees in order to chill 
participation in or solicitation of critical evidence to investigators. In this 
way, retaliation clauses permit courts to advance the interest of society in the 
more effective enforcement of the laws.6 

 
A. Title VII’s Retaliation Clause 

 
Title VII is the part of the Civil Rights Act of 1964 that governs 

unlawful discrimination in employment. Specifically, it makes it an unlawful 
employment practice “to fail or refuse to hire or to discharge any individual, 
or otherwise to discriminate against any individual with respect to his 
compensation, terms, conditions, or privileges of employment, because of 
such individual’s race, color, religion, sex, or national origin.”7 

Title VII also contains its own whistleblower’s clause that reads, “it 
shall be an unlawful employment practice for an employer to discriminate 
against any of his employees or applicants for employment . . . because he 
has opposed any practice made an unlawful employment practice by this 
subchapter [§ 703], or because he has made a charge, testified, assisted, or 
participated in any manner in an investigation, proceeding, or hearing under 
this subchapter.”8 It should be noted that five protected activities are clearly 
delineated in the text. Obviously, directly filing, or threatening to file, a 
complaint is protected. This insulates not only the actual whistleblower, but 
also any employee who is indirectly involved (i.e., coworkers who testify, 
assist, or otherwise participate in an investigation or hearing). Even those 
who do not file, or threaten to file, complaints with an enforcement agency 
receive protection. Moreover, any employee who merely expresses 
opposition to an employer’s action which is believed to be unlawfully 
discriminatory is protected under Title VII (see Table 1).  

 By the protection provided by the Title VII anti-retaliation clause, 
employees are shielded from any retaliatory action taken by the employer 
                                                 
6 Moberly, supra note 1, at 378. 
7 42 U.S.C. § 2000e-2(a) (2012). 
8 42 U.S.C. § 2000e-3(a) (2012). 
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regardless of whether a complaining party has filed a claim alleging disparate 
impact (unintentional discrimination) or a disparate treatment (intentional 
discrimination) by the employer.9 As is the case with all Title VII issues, the 
mere allegation of retaliation is not sufficient to establish a viable claim of 
unlawful discrimination.10 Employees must either produce direct evidence 
that an employer’s representative retaliated against them, or present 
circumstantial evidence of the employer’s retaliation, a prima facie case.11 
Once this evidence is provided and the prima facie case is established, the 
burden of proof then shifts to the employer to demonstrate that the adverse 
action had nothing to do with the employee engaging in a protected 
activity.12 This is usually accomplished by enunciating a bona fide 
occupational qualification (BFOQ)13 or a legitimate nondiscriminatory 
reason.14 If the employer effectively rebuts the employee’s prima facie case, 
the employee will have one final opportunity to prove that the employer’s 
explanation is a pretext.15 

 
B. Three Elements of Establishing a Prima Facie Case 

 
To advance a retaliation charge under Title VII, the complaining party 

must follow the McDonnell Douglas v. Green burden shifting method.16 In 
accomplishing this end, it is necessary to first establish a prima facie case of 
retaliation by satisfying three criteria: (1) the complaining party engaged in a 
protected activity (i.e., opposition to unlawful discrimination, participation in 
the EEOC complaint process, etc.); (2) suffered an adverse employment 
action following the protected activity; and (3) there is a causal link between 
engaging in the protected activity and its adverse action.17 All three criteria 
must be satisfied or the prima facie case fails.18 Once the prima facie case 
has been established, there is an automatic presumption that the employer’s 
action is unlawful discrimination.19 

Of the three criterion, it is the third criterion that is the most difficult to 
establish. The burden is on the complaining party to establish that the 
employer was actually aware of the employee’s protected expression at the 

                                                 
9 Id.  
10 Ghane v. West, 148 F.3d 979, 981 (8th Cir. 1998). 
11 E.E.O.C. COMPLIANCE MANUAL, § 8, Chapter II, Part E – Proof of Causal Connection. 
12 DeHart v. Baker Hughes Oilfield Opns., 214 Fed. Appx. 437, 440 n. 2 (5th Cir. 2007). 
13 Price Waterhouse v. Hopkins, 490 U.S. 228, 242 (1989). 
14 Watson v. Ft. Worth Bank & Trust, 487 U.S. 977, 986 (1982). 
15 Baker v. Am. Airlines, Inc., 430 F.3d 750, 754 (5th Cir. 2005). 
16 411 U.S. 792, 802-03 (1973). 
17 Nowlin v. Resolution Trust, Corp. 33 F.3d 498, 507 (5th Cir. 1994). 
18 E.E.O.C., supra note 11, at § 8-II(A). 
19 St. Mary’s Honor Ctr v. Hicks, 509 U.S. 502, 506 (1993). 
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time the employer imposed the adverse employment action.20 This is not a 
particularly onerous burden as the complaining party only has to offer 
circumstantial evidence of the employer’s awareness of the protected 
activity.21  

By far the most common means by which this is achieved is presenting 
evidence of a temporal proximity between the protected activity and the 
resulting adverse employment action.22 However, this proximity must be 
very close.23 The longer the gap in time between the two, the more difficult it 
will be for a court to accept this as evidence of causality.24 For example, an 
adverse employment action occurring within a few weeks of an employee 
engaging in a protected activity is a sufficiently short period of time to infer a 
causal connection.25 In contrast, the passage of several months or a year 
would be insufficient.26 

In the absence of a temporal proximity, courts may consider other 
evidence that may indicate a retaliatory animus. For example, letters or 
memoranda indicating the employer’s knowledge of the employees protected 
activity.27 A change in professional relationships which can be documented 
as having altered since the protected activity occurred.   

 
C. Indirect Retaliation 

 
Retaliation is not restricted strictly to the employee making, or 

threatening to make, a complaint. Parties indirectly involved in the process 
are entitled to protection under federal laws.28 Therefore, for the purpose of 
clarity, a distinction should be made between direct retaliation (that which 
arises from the action of the party filing or threatening to file a complaint) 
and indirect retaliation (that which arises from the action of the party 
assisting in an investigation or opposing perceived unlawful activities).  

Retaliation is actionable for any employee who suffers punishment for 
his or her opposition to what they reasonably believe was unlawful 

                                                 
20 Simmons v. Camden County Bd. Of Educ., 757 F.2d 1187, 1189 (11th Cir. 1985) cert. 
denied 474 U.S. 981 (1985). 
21 Goldsmith v. City of Atmore, 999 F.2d 1155, 1163 (11th Cir.1993). 
22 Gorman-Bakos v. Cornell Coop. Extension, 252 F.3d 545, 554-55 (2d Cir. 2001). 
23 Clark County Sch. Dist. v. Breeden, 532 U.S. 268, 273 (2001). 
24 Morris v. Lindau, 196 F.3d 102, 113 (2d Cir. 1999). 
25 Wells v. Colorado Dept. of Transp., 325 F.3d 1205, 1217 (10th Cir. 2003). 
26Forbes v. City of N. Miami, 2013 U.S. App. LEXIS 3108,*9 (11th Cir. 2013), Haywood v. 
Lucent Techs., 323 F.3d 524, 532 (7th Cir. 2003). 
27 Hunter v. Flip, 2013 U.S. App. LEXIS 3237, *11 (3d Cir. 2013). 
28 Matthew Green, Family, Cubicle Mate and Everyone in Between: A Novel Approach to 
Protecting Employees from Third-Party Retaliation under Title VII and Kindred Statutes. 30 
QUINNIPIAC L.R. 249-99 (2012). 
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discrimination.29 Though these employees have merely questioned the 
employer’s motives behind a particular action or practice, they are protected 
from reprisal so long as they have a bona fide belief that the action was 
unlawful. It is immaterial whether they are in fact unlawful, as the law makes 
no distinction between perceived or actual unlawful activity, only the 
employer’s motives.30 The complaining parties need only prove that they 
opposed an unlawful employment practice which they genuinely perceived 
had occurred or was occurring.31 The critical word is perceived. The action 
against which the employee stands does not have to be unlawful in fact. 

As an illustration, suppose a male mid-level manager was aware that his 
supervisor had once made a comment that he had never met a woman who 
was a good shop foreman. When the male mid-level manager recommends 
one of his female subordinates to fill one of two vacant shop foreman 
positions, he is told by his superintendent that the female employee is not 
qualified. Believing that his superintendent has an aversion to female shop 
foremen which is the actual animus behind the female employee’s rejection, 
rather than the individual’s qualifications, the mid-level manager encourages 
the female employee to file an internal EEO complaint with the HR office. 
Upon hearing that the mid-level manager has encouraged the female 
employee to make an EEO complaint against him, the superintendent now 
decides to make an example of the mid-level manager. The superintendent 
assigns the mid-level manager to less desirable projects. The following 
month when annual employee performance evaluations are given, the male 
mid-level manager receives a marginal evaluation and was not recommended 
for a raise (previously all of his performance evaluations were well above 
average, and he always received merit raises).32 

Even though the male mid-level manager was not the initial object of 
unlawful discrimination (that may, or may not, have been the female 
employee), he was punished because of his opposition to her perceived 
unlawful discrimination. He need only demonstrate that he engaged in a 
protected activity, voicing opposition to not promoting the female applicant 
because he believed it was sex-based. That he then suffered an adverse 
employment action, assignment to a less desirable job and a poor 
performance evaluation. Finally, he is able to make a connection between the 
adverse employment action and his engaging in the protected activity 
because of its temporal proximity. Consequently he has established a prima 
facie case of indirect retaliation. It is immaterial what the superintendent’s 

                                                 
29 E.E.O.C. THEORIES OF DISCRIMINATION 19 (1995). 
30 Peters v. Jenney, 327 F.3d 307,320 (4th Cir. 2003). 
31 Bhella v. England, 91 Fed. Appx. 835, *847 (4th Cir. 2004). 
32 ROBERT ROBINSON, GERALYN FRANKLIN, ROBERT WAYLAND, EMPLOYMENT REGULATION IN 

THE WORKPLACE 76-7 (2010). 
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motives were regarding the female employee. Even if they were based 
strictly on the female employee’s qualification (hence no sex discrimination 
under Title VII), this does not mitigate the retaliation complaint of the male 
mid-level manager. The employer’s only defense is that there are 
documentable reasons for the poor evaluations and less desirable project 
assignments. 

One other characteristic of retaliation complaints illustrated by this case 
is that indirect parties do not have to be members of the protected class 
against whom the initial discrimination was directed.33 The mid-level 
manager was male. In a situation in which a white employee openly opposes 
unlawful discrimination against African Americans, or a Protestant who 
opposes unlawful discrimination against Jews, that individual would be 
equally protected against retaliation.34 

 
D. Retaliation by Coworkers 

 
Much like sexual harassment may occur, retaliation may occur when a 

complaining party is harassed by coworkers for filing a Title VII complaint. 
However, an employer is liable only if the following three criteria are met; 
(1) The coworker’s harassment must be sufficiently severe as to deter a 
reasonable worker from making or continuing a charge of discrimination 
under Title VII; (2) mangers/supervisors must have actual or constructive 
knowledge of the coworker’s retaliatory harassment; and (3) 
mangers/supervisors have tolerated or encouraged the acts of retaliation, or 
have responded to the plaintiff’s complaints so inadequately that the response 
manifests indifference under the circumstances.35 It should be noted that 
petty slights, minor annoyances, and simple lack of good manners will not 
create such deterrence.36 

 
E. Retaliation Based on Assumptions 

 
An employee is further protected against any employer reprisals even 

when the employee has not engaged directly or indirectly in a protected 
activity, but on the employer’s assumption that he or she had. When an 
employer “mistakenly believes that an employee engaged in protected 
activity, the employee may still make a claim for unlawful retaliation even 
though that employee engaged in no protected activity at all.”37 

                                                 
33 E.E.O.C., supra note 29, at A-19. 
34 Id. at A-20. 
35 Hawkins v. Anheuser-Busch, Inc., 517 F. 3d 321, 347 (6th Cir. 2008). 
36 Szeinbachv. Ohio State Univ., 2012 U.S. App. LEXIS 16997, *6-*7 (6th Cir. 2012). 
37 Carpenter v. Solis, 439 Fed. Appx. 480, 485 (6th Cir. 2011). 
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F. Third-Party Retaliation 
 

An emerging issue of increasing employer concern, which needs 
employer consideration, is retaliation against third-parties. Third-party 
retaliation occurs when an employer imposes adverse actions on individuals 
because of their association (i.e., parent, spouse, child, friend, etc.) with an 
employee who is engaging in a protected activity. For example, the fiancée 
of an employee who files an EEO complaint loses his job while his fiancé 
continues hers.38 Firing the female whistleblower’s fiancée may be motivated 
by revenge for her filing the complaint. 

For a period of time, this issue was ambiguous to the legal community, 
as some courts recognized it as actionable to some statutes, but others did 
not. Under the National Labor Relations Act (NLRA) third party retaliation 
has been generally recognized as actionable;39 however, such claims under 
the Americans with Disabilities Act (ADA),40 Age Discrimination in 
Employment Act (ADEA),41 and Fair Labor Standards Act (FLSA)42 were 
not previously held to be actionable by any federal circuit court. The legal 
rationale given for this restricted application resulted from the interpretation 
of the wording of the three statutes in question. While the NLRA explicitly 
extends protection against any interference with the rights guaranteed under 
the Act,43 the EEO statutes and the FLSA contain specific language that 
protection against retaliation is afforded only to individuals who engage in a 
protected activity. Specifically, this narrow interpretation resulted in three 
circuits (the Third,44 Fifth45 and Eighth46) categorically refusing to recognize 
any form of third-party retaliation as actionable under Title VII.  

This constrained view of Title VII’s retaliation clause was eventually 
rejected by the Supreme Court in the 2011 decision, Thompson v. North 
American Stainless.47 In this case, In February 2003, the EEOC notified the 
North American Stainless that a female employee had filed a charge alleging 
sex discrimination. Three weeks later, after a failed conciliation, the 

                                                 
38 Thompson v. N. Am. Stainless, LP, 567 F. 3d 804, 805 (6th Cir. 2009) rev’d 131 S.Ct. 863 
(2011). 
39 Tasty Baking, Co. v. NLRB, 254 F.3d 114, 127-28 (D.C. Cir. 2001); Kenrich 
Petrochemicals, Inc. v. NLRB, 907 F.2d 400, 409 (3d Cir. 1990), cert. denied 498 U.S. 981 
(1990). 
40 Fogelman v. Mercy Hosp., 284 F.3d 561, 564 (3d Cir. 2002), cert. denied 537 U.S. 824 
(2002). 
41 Holt v. JTM Industries, Inc., 89 F.3d 1224, 1226 (5th Cir. 1996). 
42 Suffels v. Rice 40 F.3d 1546, 1549 (8th Cir. 1994). 
43 29 U.S.C. § 158(a)(1) (2012). 
44 Fogleman, supra, note 40 at 569. 
45 Elsensohm v. St Tammany Parish Sheriff’s Office, 530 F.3d 368, 374 (5th Cir. 2008). 
46 Smith v. Riceland Foods, Inc. 151 F.3d 813,819 (8th Cir. 1998). 
47 131 S.Ct. 863 (2011). 
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employer fired the female employee’s fiancé. When the fiancé filed for 
retaliation under Title VII, both district court48 and the Sixth Circuit Court of 
Appeals (en banc)49 concluded that Title VII “does not permit third party 
retaliation claims.”  

The Supreme Court chose to avoid this universal exclusion of third-
party retaliation of the Circuit Courts of Appeal by declaring that it could 
find no textual basis in any of the statutes for such an exemption.50 However, 
after stating that third-party retaliation could be presumably actionable under 
Title VII, ADEA, ADA and FLSA, the high court demurred from 
establishing the circumstances under which such actionability could occur, 
and instead left the matter for further adjudication in the lower courts. 
Specifically, the Supreme Court concluded: 

 
We must also decline to identify fixed classes of relationships for 
which third-party reprisals are unlawful. We expect firing a close 
family member will almost always meet the Burlington standard, 
and inflicting a milder reprisal on a mere acquaintance will almost 
never do so, but beyond that we are reluctant to generalize.51 
 
Hence, third party retaliation claims are not barred under Title VII, 

ADA, ADEA, or FLSA, but to establish the retaliation there must be 
association between the relationship of the aggrieved employee and the 
adverse action. The adverse action, according to the Supreme Court, is 
described as the “adverse treatment that is based on a retaliatory motive and 
is reasonably likely to deter the charging party or others from engaging in 
protected activity.”52 

 
III. LEGITIMATE NONDISCRIMINATORY REASONS 

 
Once a prima facie case of retaliation has been made, the burden of 

proof then shifts to the employer to produce an explanation to rebut the 
prima facie case that the actions taken were for a legitimate 
nondiscriminatory reason.53 A retaliation complaint is likely to arise when an 
employee suffers some adverse employment consequences within close 
temporal proximity of having engaged in some protected activity. Hence, any 
disciplinary action taken against such an employee is going to raise 

                                                 
48 Thompson v. N. Am. Stainless, LP, 435 F. Supp. 2d 633, 639 (E.D.Ky. 2006). 
49 Thompson v. N. Am. Stainless, supra note 38, at 807-808.  
50 Thompson v. N. Am. Stainless, supra note 47, at 868. 
51 Id. 
52 Id. at 868 quoting Burlington N. & Santa Fe Ry. v. White, 548 U.S. 53, 66 (2006).  
53 Texas Dept. of Commun. Affairs v. Burdine 450 U.S. 248, 256 (1981). 



230/Vol. XXIV/Southern Law Journal 
 

 

suspicions that it is undertaken in response to that protected activity, and 
therefore its legitimacy is suspicious. In any event, the burden is on the 
employer to show that the action taken against the employee was legitimate 
and non-retaliatory.54 The employer must provide evidence that adverse 
employment action was predicated on a legitimate business reason (i.e., poor 
job performance, absenteeism, or workplace misconduct, etc.) rather than the 
employee’s engaging in a protected activity.55 

It is important to remember that even if the employer articulates a 
legitimate nondiscriminatory reason in defense against the alleged retaliation, 
the burden shifting method permits the complaining party one final rebuttal.56 
The complaining party is afforded an opportunity to discredit the employer’s 
proffered legitimate nondiscriminatory reason by showing that it is 
pretextual.57 This opportunity implies that all disciplinary actions, job 
transfers, performance appraisal, any employment practice which is 
“reasonably likely to deter the charging party or others from engaging in 
protected activity” must be documented. The burden is clearly on the 
employer to demonstrate that its action is not motivated by a retaliatory 
intention. 

 
IV. IMPLICATIONS FOR BUSINESSES 

 
A. Costs Associated with Retaliation 

 
The most obvious financial implication for businesses is the potential 

for litigation arising from retaliation and the costs associated with this 
litigation. There are also the costs incurred by the employer in the event that 
the lawsuit results in a finding of unlawful retaliation. Specifically, the 
employer may be responsible for the complaining party’s attorney fees, court 
costs, reinstatement, front pay, backpay, as well as declaratory and injunctive 
relief.58  

If it can be shown that the employer acted with malicious intent and 
disregard of the employee’s protected rights under Title VII, the employee 
may be eligible for punitive and compensatory damages as well.59 This is a 
likely occurrence when it can be shown that the employer knew, or should 
have known, that the employee was engaging in protected activity and still 
took punitive action against the employee. 

                                                 
54 Somoza v. Univ.of Denver, 513 F.3d 1206, 121 (10th Cir. 2008). 
55 Vera v. McHugh, 622 F.3d 17, 34 (1st Cir. 2010). 
56 Raytheon Co. v. Hernandez, 540 U.S. 44, 51-2 (2003). 
57 Anderson v. Wachovia Mortg. Corp., 621 F.3d 261, 271 (3d Cir. 2010). 
58 42 U.S.C. § 2000e-5(g)(1) (2012). 
59 42 U.S.C. § 1981a(b)(1) (2012). 
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Even when no retaliatory action was perpetrated on the part of the 
employer, the business may still incur the legal costs of defending itself 
against a unsubstantiated claim. Depending on the nature of the allegation, a 
business could still incur between $10,000 and $150,000 in attorney fees and 
court costs, even when it wins the lawsuit.60 

In addition to the direct costs of litigation, there are those indirect costs 
which are more difficult to quantify. For example, there are losses in time 
and productivity when human resources are diverted from their intended 
organizational goal-directed activities to conducting or participating in 
investigations, gathering statements, documenting actions, etc. The 
business’s image may be tarnished by any bad publicity resulting from media 
coverage of the trial. There may even be a diminution in employee morale as 
doubt is cast (rightly or wrongly) on the employer’s perceived fairness, 

 
B. Disciplinary Actions that are not Retaliation 

 
It would be unrealistic to assume all claims of retaliation are 

meritorious. Either through malice or ignorance, some employees may allege 
retaliation when none has occurred. Employees are also not immune from 
obeying work rules just because they have an active complaint. When this 
happens, the employer’s defense is to demonstrate that the adverse actions 
were based on legitimate retaliatory reasons. This is where having 
documentation in place is critical. 

For example, in Pereira v Schlage Electronics,61 the complaining party 
alleged she was terminated by her employer because she had made several 
complaints alleging sexual harassment by her coworkers. The employer 
stated she was fired because of an inability to get along with her coworkers, 
stealing coworkers’ tools, and misappropriating other employees’ work.62 
Because the complaining party could not demonstrate the employer’s 
nonretaliatory reasons for terminating her were false (pretextual), the federal 
district court denied her retaliation claim. As in so many other EEO-related 
areas, the necessity for maintaining records to document the 
nondiscriminatory reasons for disciplinary action is evident. 

 
  

                                                 
60 Lori Adelson, Impact of Retaliation Claims on Small Businesses, THE MIAMI HERALD (July 
8, 2012) http://www.miamiherald.com/2012/07/08/2885220/impact-of-retaliation-claims-
on.html. 
61 932 F.Supp. 1095 (N.D. Cal. 1995). 
62 Id. at 1100. 
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C. Management Responses 
 

For managers, this means special attention should be directed toward 
training first level management and supervisory personnel. Particular 
attention should be directed to enhancing managers’ awareness in avoiding 
the perception that management is intimidating complaining parties. Overt 
actions are fairly simple to establish. The employee has to establish that he or 
she engaged a protected activity, suffered an adverse employment action, and 
to show that there was a causal connection between the adverse action and 
the protected activity (see Table 3). This does not preclude the organization 
from conducting its own investigation. Instead, it means only that the 
organization should not initiate any adverse action against the complaining 
party for filing the charge. This also includes any disciplinary actions that 
could be construed as retribution for the employee’s filing. It is not always 
enough to have acted properly and legally; it is also important to appear to 
have acted properly and legally. 

As a further precaution, the employer, and all management 
representatives, must take special care not to treat the complaining parties or 
witnesses any differently once a charge is filed. If disciplinary action is 
contemplated against the complaining party for a legitimate work-related 
reason, it may be better to postpone it until after the EEOC has concluded its 
investigation.63 Whether an organization has decided to postpone disciplinary 
actions or not, the reason for the action should be documented to preclude 
any connection to unlawful retaliation. 

As a general precaution, all management personnel should be trained to 
recognize the possible pitfalls of taking any action that could be interpreted 
as retaliatory against any employee who has made an EEO complaint.64 This 
includes the actions of verbally threatening to take retaliatory action (see 
Table 2). Such training should encompass an explanation of what constitutes 
protected activities and what could be construed as an adverse action.65 This 
guidance applies as well to those coworkers who have assisted another 
employee in making an EEO complaint, or have provided testimony in an 
EEO investigation.  

Additionally, it would be retaliatory discrimination if an employer 
denied an employee’s transfer request to a more desirable position (provided 

                                                 
63 Robert M. Shea and Mark H. Burak. Why Retaliation Claims Are on the Rise and What 
Employers Can Do About it. NEW ENGLAND IN-HOUSE (Jan. 2005) 
http://newenglandinhouse.com/2005/01/24/effective-pr-rapid-assessment-essential-for-
defending-cases. 
64 Jamie Prenkert, Handle with Care: Avoiding and Managing Retaliation Claims. 55 BUS. 
HORIZONS 409-415 (2012). 
65 Id. 
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the complaining party was qualified) because the employee had previously 
filed an EEOC complaint. 66 Regardless of the nature of the adverse action 
that occurred, it is a Title VII violation if it can be linked to a protected 
activity (filing a claim, providing testimony for another employee who filed a 
claim, objecting to an employer’s discriminatory actions, or refusing to 
engage in discriminatory action). 67 It is always important to remember that 
any action taken against an individual for voicing opposition to an 
employer’s discriminatory practices, either real or perceived, could establish 
a claim of retaliation. Hence, if an employee refused to obey an order which 
he or she believes would violate Title VII and is punished for disobedience; 
this could be perceived as retaliation rather than insubordination. 

Following the maxim, “an ounce of prevention is worth a pound of 
cure,” 68 avoiding retaliation complaints can best be advanced by first 
ensuring all management personnel are aware that it is one of the fastest-
growing EEO complaints. A proactive approach to this quandary is to create 
a policy on retaliation which clearly delineates EEO obligations, the 
necessity for having clearly established discipline and discharge policies, the 
appropriate responses to employee complaints, and the need for developing 
documentation to support all adverse personnel actions. It is further 
recommended that an organization implements this anti-retaliation policy as 
a stand alone policy.69 Regulatory agencies already encourage employers to 
have policies addressing nondiscrimination and anti-harassment in the 
workplace,70 and federal courts have indicated that such policies are the first 
step in establishing an employer’s good faith efforts to protect the rights of 
its employees.71 It is, therefore, recommended that organizations establish 
separate anti-retaliation policies to show clearly that any reprisal against any 
employee exercising his or her statutory rights is contrary to the will of the 
employer. This approach not only ensures that employees are aware of anti-
retaliation obligations not only under Title VII, but also under other laws as 
well (i.e., Age Discrimination in Employment Act,72 Americans with 
Disabilities Act,73 Fair Labor Standards Act,74 etc.). 

                                                 
66 McClam v City of Norfolk Police Dept., 877 F. Supp. 277, 282 (E.D. Va. 1995). 
67 Jackson v. Temple Hosp. Inc., 2012 U.S. App. LEXIS 21733, *5-*6 (3d Cir. 2012). 
68 Benjamin Franklin. QUOTABLE BEN FRANKLIN, 84 (2007).  
69 Prenkert, supra note 64, at 412. 
70 E.E.O.C. MODEL EEO PROGRAMS MUST HAVE AN EFFECTIVE ANTI-HARASSMENT PROGRAM 
http://www.eeoc.gov/federal/model_eeo_programs.cfm. 
71 Kolstad v. Amer. Dental Assoc., 527 U.S. 526, 545 (1999); Ashton v. Tyson Foods, Inc., 
664 F.3d 883, 904 (11th Cir. 2011); Smith v. Xerox, Corp, 602 F.3d 320, 334-35(5th Cir. 
2010). 
72 29 U.S.C. § 623(d) (2012). 
73 42 U.S.C. § 12203(a) (2012). 
74 29 U.S.C. §215(a)(3) (2012). 
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One source recommends that employers maintain an ongoing dialogue 
with any employee who has filed an EEO complaint.75 Such meetings, 
referred to as “check-ins” serve the dual purposes of verifying that 
complaining parties have not been subjected to illegal behavior, and they 
afford an opportunity to educate them as to what behavior does not constitute 
unlawful retaliation.76 

It is hoped that by explaining the legal consequences posed by 
retaliation for the organization, supervisors will be more conscious of their 
own behavior and actions when dealing with employees who have filed or 
are threatening to file an EEO action. This does not mean workplace 
discipline and order must grind to a halt—rather, it means the rationale for 
such discipline should be obvious and, above all, documented. 

 
V. CONCLUSION 

 
As federal regulation continues to proliferate, employers will be under 

increasing pressure to comply. A growing segment of that compliance burden 
is anti-retaliation. It is specifically imperative that management personnel 
ensure that documentation is provided (and maintained) for all adverse 
personnel actions, especially disciplinary actions, discharges, rehabilitative 
transfers, and poor performance appraisals. This documentation could be 
used later to establish that such undesirable employment actions are based on 
legitimate business reasons and not on unlawful retaliation.77 The general 
imperative is that nonretaliatory policies and practices are audited and all 
necessary corrective actions are duly implemented. 

 
  

                                                 
75 Lynn Lieber, As Retaliation Rises, Supreme Court Expands Standards, 33 EMPLOYEE 

RELATIONS TODAY 91-97 (2006). 
76 Id. at 96. 
77 Wasek v. Arrow Energy Servs., 683 F. 3d 463, 467 (6th Cir. 2012); Raney v Vinson Guard 
Service, Inc., 120 F.3d 1192, 1196-1197 (11th Cir. 1997); Byrd v Ronayne, 61 F.3d 1026, 
1030 (1st Cir. 1995). 
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Table 1 
Examples of Protected Activities 

Filing a charge of employment discrimination. 

Cooperating with an internal investigation of alleged discriminatory practices. 

Serving as a witness in an EEO investigation or litigation. 

Complaining to anyone about alleged discrimination against oneself or others. 

Threatening to file a charge of discrimination. 

Picketing in opposition to discrimination. 

Refusing to obey an order reasonably believed to be discriminatory. 

Source: EEOC's Compliance Manual, § 8, Chapter II, Part B - Opposition and Part 
C - Participation. 

Table 2 
Adverse Actions 

Adverse actions that are considered to be retaliation include: 

Discharge or termination. 

A demotion involving a significant loss in pay or benefits. 

A significant reduction of job responsibilities. 

A change in title. 

Blacklisting or jeopardizing a former employee's future employment. 

Reporting an alien employee's undocumented status to the Immigration and 
Naturalization Service. 

Source: EEOC's Compliance Manual.§ 8, Chapter II, Part A – Adverse Action.  

Table 3 
Retaliation 

The complaining party engaged in a protected activity. 

The complaining party experienced an adverse employment action. 

There is a causal connection between the protected activity and its adverse action. 

Source: EEOC's Compliance Manual, § 8, Charge-Processing Outline. 

  




