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I. INTRODUCTION 
 

Securities fraud is as American as apple pie.1  Preventing securities 
fraud has been a priority of federal and state governments since before the 
1929 stock market crash.2  The Securities Act of 19333  (the Securities Act) 
and the Securities Exchange Act of 19344 (the Exchange Act) were passed, in 
large measure, to reduce the potential for fraud associated with the initial 
issuance and subsequent sales of corporate stock and other securities to the 
general public. The time and cost involved with “going public” are 
considerable and can be prohibitive to most start-up companies.5  To provide 
some relief to smaller companies wishing to raise investment capital, the 
securities laws were relaxed in several particulars,6 but still were not 
considered easy and flexible enough.  In an attempt to further simplify the 

                                                 
*J.D., University Professor of Business Law, Lamar University, Beaumont, Texas. 
** J.D., Professor of Business Law, Jerry and Sheila Reese Faculty Scholar in Business, 
Lamar University, Beaumont, Texas. 
*** J.D., Professor of Business Law, Lamar University, Beaumont, Texas. 
**** J.D., Adjunct Professor of Business Law, Lamar University, Beaumont, Texas. 
1 See generally MITCHELL ZUCKOFF, PONZI'S SCHEME: THE TRUE STORY OF A FINANCIAL 

LEGEND (2006); DAVID E. Y. SARNA, HISTORY OF GREED: FINANCIAL FRAUD FROM TULIP 

MANIA TO BERNIE MADOFF (2010).  
2 JEFFREY F. BEATTY & SUSAN S. SAMUELSON, BUSINESS LAW AND THE LEGAL ENVIRONMENT 

873 (2007):   “At the time of the great stock market crash, there was no federal securities law, 
only state law.  Congress recognized that the country needed a national securities system if it 
was to avoid another such catastrophe.”  Id. 
3 Securities Act of 1933, (codified as amended at 15 U.S.C. §77a et seq. (2012)).  
4 Securities Exchange Act of 1934, (codified as amended at 15 U.S.C. §78a et seq. (2012)).  
5 JAMES F. MORGAN, PETER J. SHEDD, & ROBERT N. CORLEY, BUSINESS LAW 645 (2010). “Costs 
associated with complying with the registration and prospectus requirements of the 1933 Act 
are considerable, often exceeding one million dollars. Also, . . . it may take many months to 
move through the registration process to a place where the investing public can be contacted.”  
Id. 
6 See infra Section III. 
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costs and reporting requirements for honest small companies seeking to 
access the capital markets, President Barack Obama signed the Jumpstart Our 
Business Startups (JOBS) Act of 20127 into law on April 5, 2012.  The stated 
purpose of this legislation, which consists of seven separate titles, was “[t]o 
increase American job creation and economic growth by improving access to 
the public capital markets for emerging growth companies.”8  Congress 
designed the Act to increase the ability of small businesses to access capital 
and thereby generate more jobs.9  While innovation can be found in all types 
of companies, large and small, some believe it makes sense to tailor some of 
those policies to high-growth start-ups that have both the will and the way to 
grow.10 

Entrepreneurs have long sought to benefit from the Internet’s promise of 
empowering individuals at the expense of gatekeeping intermediaries.  Many 
industries have been devastated by such disintermediation, including 
newspapers, retailers, cable television providers, and music retailers.  Could 
the securities industry’s control over initial public offerings be next?  
Entrepreneurs salivate at the idea of raising small amounts of money for their 
commercial ventures directly from the masses over the Web.  While federal 
securities laws provide for several abbreviated types of filings for small 
offerings, critics complain that the federal oversight is still too onerous and 
allows access primarily to the well-heeled.  Why, they say, should the little 
guy be cut out of the opportunity to get in on the ground floor?11  Enter the 
JOBS Act.  This law purports to go along with the entrepreneurial point of 
view, giving a stamp of approval to crowdfunding, the direct raising of small 
amounts of money from numerous individuals over the Internet.  Fearful that 
loosening the standards from the current small offering rules could result in 

                                                 
7Jumpstart Our Business Startups (JOBS) Act, Pub. L. No. 112-106, 126 Stat. 306-27 (2012). 
8 Id. 
9 According to Forbes, small businesses created 65% of the net jobs over the past seventeen 
years in the United States.  Heather R. Huhman, Inside The JOBS Act:  Equity Crowdfunding 
JOBS Act to Jumpstart the Job Market, FORBES (Nov. 6, 2012, 11:57 AM), 
http://www.forbes.com/sites/tanyaprive/2012/11/06/inside-the-jobs-act-equity-crowdfunding-
2/2.  
10 Tom Still, Job Creation Policies Should Be Tailored to High-growth Entrepreneurs, 
JOURNAL SENTINEL (April 6, 2013), http://www.jsonline.com/business/job-creation-policies-
should-be-tailored-to-highgrowth-entrepreneurs-nr8tgfp-201705781.html.   In a report 
released in 2010, the Ewing Marion Kauffman foundation concluded that, if not for start-ups, 
the nation as a whole would have lost jobs in 22 of the 29 years spanning 1977 through 2005.  
In the state of Wisconsin during the years 2000-2007, the Department of Workforce 
Development found companies ranging in size from one to nine employees added 18.5% jobs, 
companies from 10-99 employees created 1.4% jobs, companies with 100-499 lost 7.5% and 
firms of 500 or more worker lost 18% of jobs. Id. 
11 See. e.g., Daniel J. Morrissey, The Road Not Taken: Rethinking Securities Regulation and 
the Case for Federal Merit Review, http://lawreview.richmond.edu/the-road-not-taken-
rethinking-securities-regulation-and-the-case-for-federal-merit-review/.  
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losses due to fraud or investor ignorance, Congress provided many 
provisions to address these fears and left considerable discretion to the 
Securities Exchange Commission (the SEC). The SEC was given a 
December 31, 2012 deadline to develop guidelines; a deadline it has 
missed.12 This article will discuss the evolution of crowdfunding, the 
provisions of the JOBS Act, and issues causing the SEC to take the slow 
road.  
 

II. THE CROWDFUNDING PROVISIONS OF THE JOBS ACT
13 

 
Picture a thief who walks into an old time country store and steals a log 

of salami sitting on the counter for customers to sample.  That action would 
immediately result in a commotion.  Compare that to someone who came in 
every day and cut off a slice and ate it; result—no big deal.  The computer 
age equivalent is appropriately known as the “salami technique” – slicing off 
extremely small sums from the accounts of numerous victims who would not 
even recognize that they had been victimized, or if they did, would not bother 
to report the insignificant discrepancy.14  

In the early days of the Web, many businesses, such as online 
newspapers, were excited about the possibility of raising large sums from 
small charges to many users; they called this concept micropayment.  Some 
search engines were able to successfully monetize the concept (albeit 
indirectly) through pay per click (PPC) charges paid by sponsored ad 
subscribers. More recently, some Web entrepreneurs have updated the 
concept, which has gone viral under a new name, crowdfunding, or raising 
start-up money in small increments from ordinary people, which has been 
heralded as a boon to entrepreneurship.15  Let small start-up companies raise 
funds cheaply and directly, without the heavy, expensive hands of the SEC 
and Wall Street.  Some in Congress, even those not known as free-

                                                 
12 On October 13, 2013, the Securities and Exchange Commission published the long-awaited 
proposed rules governing crowdfunding.  The proposed rules closely track the provisions of 
the JOBS Act prescribing a rigorous registration process for portals handled by both the SEC 
and FINRA. The proposed rules provide a safe harbor under which funding portals can engage 
in certain restricted activities. SEC Issues Proposal on Crowdfunding, 
http://www.sec.gov/News/PressRelease/Detail/PressRelease/1370540017677#.UnF8Q_msiSp 
 (Oct. 23, 2013).  Crowdfunding will not be available to issuers, investors, and intermediaries 
until after the implementing rules are final. Id. 
13 JOBS Act §§301-305. 
14 The Salami Technique, SNOPES, http://www.snopes.com/business/bank/salami.asp (Last 
updated April 15, 2011). 
15 See, e.g., Chris Casey, Panelists Tout Crowdfunding Law as Boon to Entrepreneurs, 
http://www.ucdenver.edu/about/newsroom/newsreleases/Pages/Panelists-tout-new-
crowdunding-law-as-boon-for-entrepreneurs.aspx (June 11, 2012). 
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marketeers, decried the loss of IPO business to London16 after the passage of 
the Sarbanes-Oxley law in 2002. 

Kickstarter17 is an Internet site that many view as the impetus for the 
new crowdfunding rules.  The difference between this Internet site and what 
the JOBS Act authorizes is that the new Act permits the purchase of an 
equity stake—unlike the mere psychic satisfaction of donating money to a 
cause that appeals to an individual.18  Kickstarter has spawned numerous 
other sites that offer similar services.19  

Title III of the JOBS Act deals with crowdfunding and is cited as the 
‘Capital Raising Online While Deterring Fraud and Unethical Non-
Disclosure Act of 2012’ or the ‘CROWDFUND Act.’20  It creates an 
exception to the general rule that, before a company can sell its stock to the 
public, it must register with the SEC.  This section allows small companies to 

                                                 
16 Charles E. Shumar & Michael R. Bloomberg, To Save New York, Learn From London, 
WALL ST. J. (Nov. 1, 2006), http://online.wsj.com/article/SB116234404428809623.html. 
17 See http://www.kickstarter.com/  (last visited March 6, 2013). 
18 According to the Kickstarter FAQ page: 
 

Kickstarter is a funding  platform for creative projects. Everything from films, 
games, and music to art, design, and technology. Kickstarter is full of ambitious, 
innovative, and imaginative projects that are brought to life through the direct 
support of others.  Since our launch on April 28, 2009, over $350 million has been 
pledged by more than 3 million people, funding more than 35,000 creative 
projects . . . .  Every project creator sets their project's funding goal and deadline. 
If people like the project, they can pledge money to make it happen. If the project 
succeeds in reaching its funding goal, all backers' credit cards are charged when 
time expires. If the project falls short, no one is charged. Funding on Kickstarter is 
all-or-nothing. 
. . . 
Do backers get ownership or equity in the projects they fund? 
No. Project creators keep 100% ownership of their work. Kickstarter cannot be 
used to offer financial returns or equity, or to solicit loans.  
Some projects that are funded on Kickstarter may go on to make money, but 
backers are supporting projects to help them come to life, not financially profit. 

 
Kickstarter Basic: Kickstarter 101,KICKSTARTER.COM,  
http://www.kickstarter.com/help/faq/kickstarter%20basics?ref=nav (last visited 
March 6, 2013). 
19 Websites similar to Kickstarter include: http://www.indiegogo.com/; 
http://www.microventures.com; /http://www.rockethub.com/gofundme.comgigfunder.com.  
See also Sig Ureland, 13 Crowdfunding Websites to Fund Your Business, PRACTICAL 

ECOMMERCE (June 15, 2011), http://www.practicalecommerce.com/articles/2853-13-
Crowdfunding-Websites-to-Fund-Your-Business, Julianne Pepitone, 8 Crowdfunding Sites to 
Watch, MONEY (April 17, 2012),  
http://money.cnn.com/galleries/2012/technology/1204/gallery.crowdfunding-
startups/index.html.  
20Jumpstart Our Business Startups (JOBS) Act, Pub. L. No. 112-106, §§301-05, 126 Stat. at 
315-24 (2012).  
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“crowdfund”, that is, sell stock and other securities over the Internet directly 
to the public.21  While the practice of crowdfunding previously existed, the 
return to investors was generally in the form of a good or service.22  Now it 
can be a small share of the company. 

Section 302, the crowdfunding exemption, amends the Securities Act by 
exempting transactions of not more than $1,000,000,23 therefore, allowing 
the solicitation of small contributions of capital from numerous owner-
investors without formal SEC registration requirements.  There is, however, 
an annual investment cap on the aggregate amount sold to any investor 
during a 12-month period.  That amount must not exceed the greater of 
$2,000 or 5 percent of the annual income or net worth of an investor if either 
is less than $100,000; or 10 percent of the annual income or net worth if the 
investor’s annual income or net worth is more than $100,000.24  This 
provision encourages ease of investment in start-ups while attempting to 
limit the amount put at risk by each individual investor.  

Trust of the free market extends only so far, however.  Crowdfunding 
platforms will not legally be able to exist as equity-based models without 
operating under the license of a broker-dealer.  The Act mandates that such 
transactions be conducted through a broker or funding portal that complies 
with SEC requirements.25  The broker or funding portal must register with 
any applicable self-regulatory organization.26  This self-regulatory 

                                                 
21 Robb Mandelbaum, Crowd-funding Rules Are Unlikely to Meet Deadline, N.Y. TIMES 

(December 26, 2012), www.nytimes.com/2012/12/27/business/smallbusiness/why-the-sec-
will-miss-its-deadline-to-write-crowdfunding-rules.html.  
22 “Until April 5, 2012, a small pool of existing crowdfunding sites were only permitted to 
operate on a reward or donation basis, essentially offering a product, discount, or enticement 
in exchange for monetary funding.” Tanya  Prive, Inside the JOBS Act:  Equity Crowdfunding, 
FORBES (Nov. 6, 2012), http://www.forbes.com/sites/tanyaprive/2012/11/06/inside-the-jobs-
act-equity-crowdfunding-2/2/.  
23 JOBS Act §302.  
24 Id. 
25 Id.  “A funding portal is defined as a crowdfunding intermediary that does not: (i) offer 
investment advice or recommendations; (ii) solicit purchases, sales, or offers to buy securities 
offered or displayed on its website or portal; (iii) compensate employees, agents, or other 
persons for such website or portal; (iv) hold, manage, possess, or otherwise handle investor 
funds or securities; or (v) engage in such other activities as the SEC, by rule, determines 
appropriate.”  Jumpstart Our Business Startups Act: Frequently Asked Questions About 
Crowdfunding Intermediaries (May 7, 2012), 
http://www.sec.gov/divisions/marketreg/tmjobsact-crowdfundingintermediariesfaq.htm.  In its 
FAQ section under the JOBS Act, the SEC advises that to operate as a crowdfunding 
intermediary one must register with the SEC either as a broker or as a funding portal.  It 
further advises that until the SEC has completed rulemaking, no one can act as a crowdfunding 
intermediary, even a registered broker.  Id. 
26  J.D. Harrison, SEC Leadership Change Could Further Delay Crowdfunding, WASH. POST 
(Nov. 26, 2012), http://articles.washingtonpost.com/2012-11-26/business/35512151_1_jobs-
act-investor-protection-capital-formation.  
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organization (SRO) is likely to be the Financial Industry Regulatory 
Authority (FINRA).27  FINRA must also publish its own standards before 
equity crowdfunding portals can open to business owners and investors; 
however, the law set no deadline for FINRA’s rules.28  The SEC’s Division 
of Corporation Finance has stated that “any offers or sales of securities 
purporting to rely on the crowdfunding exemption would be unlawful under 
the federal securities laws until the SEC’s rulemaking is complete.”29 

Many additional safeguards are mandated by the Act to protect from the 
salami-slicing type of fraud. Brokers or funding portals must make certain 
investors are properly educated about their investment and the risk of loss.30  
The broker or funding portal is mandated to ensure that each investor reviews 
investor-education information and is able to demonstrate that the investor 
understands that he/she is risking the loss of the entire investment, and that 
he/she could bear such a loss.31  These intermediaries must make certain that 
investors answer questions to demonstrate an understanding of the elevated 
level of risk involved in investing in startups and the risk of illiquidity.32  
They must also take measures to reduce the risk of fraud, as determined by 
the Commission, including obtaining a background and securities 
enforcement regulatory history check on principals of the issuer.33  They 
must ensure that all offering proceeds are only provided to the issuer when 

                                                 
27 “All funding portals must become members of a national securities association that is 
registered under Section 15A of the Exchange Act, in addition to registering with the SEC.  
Today, FINRA is the only national securities association in existence that is registered under 
Section 15A. Jumpstart Our Business Startups Act:  Frequently Asked Questions, U.S. SECS. 
& EXCH. COMM’N (May 7, 2012), http://www.sec.gov/divisions/marketreg/tmjobsact-
crowdfundingintermediariesfaq.htm.  
28  Jumpstart Our Business Startups (JOBS) Act, Pub. L. No. 112-106, §§301-05, 126 Stat. 
315-24 (2012). On October 13, 2013, FINRA published proposed rules referred to as the 
“Funding Portal Rules” to implement registration and regulation of on-line crowdfunding 
portals.  FINRA has streamlined the proposed Funding Portal Rules to reflect the limited 
scope of activity permitted by funding portals while also maintaining investor protection.  
FINRA is seeking public comment on their proposed rules with the comment period expiring 
on February 3, 2014.  SEC and FINRA Propose Crowdfunding Rules under the JOBS Act, 
http://www.murthalaw.com/news_alerts/1326-sec-finra-propose-crowdfunding-rules-under-
jobs-act (Oct. 31, 2013); see also SEC & FINRA Propose Crowdfunding Rules: 585 Pages 
Worth! (Kill Me Now), TheCorporateCounsel.Net (Oct. 24, 2013). 
29 Jumpstart Our Business Startups Act:  Frequently Asked Questions, U.S. SECS. & EXCH. 
COMM’N (May 7, 2012),  http://www.sec.gov/divisions/marketreg/tmjobsact-
crowdfundingintermediariesfaq.htm (last visited April 15, 2013).   
30 The Act mandates that brokers/funding portals provide disclosures “related to risks and 
other investor education materials, as the Commission shall, by rule, determine appropriate”.  
JOBS Act §302(b). 
31 See id. § 302 (Sec. 4A.  Requirements with Respect to Certain Small Transactions. ) 
32 Id. 
33 Id.  Background and enforcement history check on each officer, director, and person holding 
more than 20 percent of the outstanding equity of every issuer is required.  Id. 
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the aggregate capital raised from all investors is equal to or greater than a 
target-offering amount,34 and ensure that no investor purchases more than the 
law allows.35 

Further safeguards mandated in the Act require the intermediary to 
protect the privacy of investor information; prohibit conflicts of interest with 
the issuer; and “meet such other requirements as the Commission may, by 
rule, prescribe, for the protection of investors and in the public interest.”36   

The law contains numerous reporting and filing mandates for issuers.37  
In addition, the issuer may not advertise the terms of the offering nor 
compensate in any way any person promoting its offerings through 
communication channels provided by a broker or funding portal without 
following Commission rules. 

That is what Congress considers simplification.  Too many requirements 
may kill the attractiveness of equity crowdfunding.  Almost every provision 
of the JOBS Act directs the SEC to publish rules to implement the provisions 
of the law.  The crowdfunding exemption introduced under Title III will not 
be available until the SEC issues its regulations. The deadline for the rules 
was December 31, 2012.  To date, no rules have been published.  The would-
be crowdfunding industry is growing impatient.38  Already behind schedule, 
the SEC appears to be grappling with questions concerning investor 
education and fraud protection.39 It has requested public comment on certain 
provisions of the JOBS Act prior to the proposal of any rules.  This request, 

                                                 
34 Id. 
35 Id. 
36 Id.   
37 An issuer who offers or sells securities must file with the commission and make available:  
the name and location of the issuer; the names of the directors and officers; a description of 
the business and the business plan; a description of the financial condition of the issuer and the 
issuers target offering amounts; the most recent income tax return; a financial statement; an 
audited financial statement if the target offering is greater than $500,000; a description of the 
purpose and intended use of the proceeds; the targeted amount the issuer is seeking to raise 
and the deadline for raising the funds; regular updates about the progress in meeting the target 
amount; price disclosures; a description of the ownership and capital structure of the issuer; 
and the risks to purchasers. Id. [Sec. § 4A(b)]. 
38 See Stalled Crowdfunding Rules Leave Business Plans on Ice, WALL ST. J., Dec. 13, 2012, 
at B1. 
39“[E]ntrepreneurs [may be] waiting ‘several months, or perhaps a full year, or perhaps longer’ 
for the SEC crowdfunding rules — and that’s not even the end of the process. The Financial 
Industry Regulatory Authority (FINRA) must also publish its own standards before equity 
crowdfunding portals can open to business owners and investors. However, the law set no 
deadline for FINRA’s rules.” J.D. Harrison, SEC Leadership Change Could  
Further Delay Crowdfunding, WASH. POST (Nov. 26, 2012), 
http://articles.washingtonpost.com/2012-11-26/business/35512151_1_jobs-act-investor-
protection-capital-formation. 
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while not unprecedented, is rare in the rule-making process.40  Everything is 
at a standstill until new rules are created.   

The next section of this article will analyze the other titles of the JOBS 
Act that expand current exemptions of existing laws. 
 

III. EXPANSION OF EXISTING SECURITIES LAW EXEMPTIONS FOR 
SMALL OFFERINGS – TITLES II, IV, V, AND VI 

 
The Securities laws were created to protect the public from fraudulent 

transactions.  The two federal securities acts are:  the Securities Act, which 
regulates offers and sales of securities in the United States or that involve 
interstate commerce,41 and the Exchange Act, which requires some 
companies to report information on a regular basis about their business 
operations, financial condition, and management to the SEC and sometimes 
to investors.42  The SEC website contains compliance guidelines for small 
businesses when raising capital.43  A small business, just like any other 
business, must register a public offering with the SEC in compliance with the 
Securities Act before it offers its securities for sale, unless the business falls 
within one of the registration exemptions listed in Regulation D.44  These 
exemptions can be found under Rules 504, 505, and 506 of Regulation D.  
Rule 504, also known as the seed capital exemption, applies to the offer and 
sale of up to $1,000,000 of securities in a twelve-month period by a company 
not subject to the Exchange Act reporting requirements.  Purchasers of these 
securities may not resell without reporting to the SEC or using another 
exemption.45  Rule 505 applies to the offers and sales of securities up to 
$5,000,000 in any twelve-month period to an unlimited number of 
“accredited investors”46 and up to thirty-five investors who are not 

                                                 
40 An Overview of the JOBS Act (May1, 2012), 
http://mcgladrey.com/content/dam/mcgladrey/pdf/jobs_act_overview.pdf (last visited April 7, 
2013). 
41 15 U.S.C. § 77a et seq. (2012). 
42 15 U.S.C. § 78a et seq. (2012). 
43 Small Business and the SEC, U.S. SECS. & EXCH. COMM’N, 
http://www.sec.gov/info/smallbus/qasbsec.htm#noreg  (last visited March 4, 2013). 
44 17 C.F.R. §§ 230.501 – 230.508 (2013). 
45 Id. 
46 Id. § 230.505. The term “accredited investor” is addressed in section 230.501(a).  It 
provides: 
 

Accredited investor shall mean any person who comes within any of the following 
categories, or who the issuer reasonably believes comes within any of the 
following categories, at the time of the sale of the securities to that person: 
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accredited.47  These purchases are “restricted securities”48 and cannot be 
resold without registering with the SEC or using another exemption.49  

                                                                                                                   
(1) Any bank as defined in section 3(a)(2) of the Act, or any savings and loan 
association or other institution as defined in section 3(a)(5)(A) of the Act whether 
acting in its individual or fiduciary capacity; any broker or dealer registered 
pursuant to section 15 of the Securities Exchange Act of 1934; any insurance 
company as defined in section 2(13) of the Act; any investment company 
registered under the Investment Company Act of 1940 or a business development 
company as defined in section 2(a)(48) of that Act; any Small Business 
Investment Company licensed by the U.S. Small Business Administration under 
section 301(c) or (d) of the Small Business Investment Act of 1958; any plan 
established and maintained by a state, its political subdivisions, or any agency or 
instrumentality of a state or its political subdivisions, for the benefit of its 
employees, if such plan has total assets in excess of $5,000,000; any employee 
benefit plan within the meaning of the Employee Retirement Income Security Act 
of 1974 if the investment decision is made by a plan fiduciary, as defined in 
section 3(21) of such act, which is either a bank, savings and loan association, 
insurance company, or registered investment adviser, or if the employee benefit 
plan has total assets in excess of $5,000,000 or, if a self-directed plan, with 
investment decisions made solely by persons that are accredited investors; 
(2) Any private business development company as defined in section 202(a)(22) of 
the Investment Advisers Act of 1940; 
(3) Any organization described in section 501(c)(3) of the Internal Revenue Code, 
corporation, Massachusetts or similar business trust, or partnership, not formed for 
the specific purpose of acquiring the securities offered, with total assets in excess 
of $5,000,000; 
(4) Any director, executive officer, or general partner of the issuer of the securities 
being offered or sold, or any director, executive officer, or general partner of a 
general partner of that issuer; 
(5) Any natural person whose individual net worth, or joint net worth with that 
person’s spouse, exceeds $1,000,000. 

 
47 Id. § 230.505(b)(2)(ii). 
48  Id. § 230.144(a)(3). Pursuant to Rule 230.144 (a) (3), the term restricted securities means: 
 

(i) Securities acquired directly or indirectly from the issuer, or from an affiliate of 
the issuer, in a transaction or chain of transactions not involving any public 
offering; 
(ii) Securities acquired from the issuer that are subject to the resale limitations of 
§ 230.502(d) under Regulation D or § 230.701(c); 
(iii) Securities acquired in a transaction or chain of transactions meeting the 
requirements of § 230.144A; 
(iv) Securities acquired from the issuer in a transaction subject to the conditions of 
Regulation CE (§ 230.1001); 
(v) Equity securities of domestic issuers acquired in a transaction or chain of 
transactions subject to the conditions of § 230.901 or § 230.903 under Regulation 
S (§ 230.901 through § 230.905, and Preliminary Notes); 
(vi) Securities acquired in a transaction made under § 230.801 to the same extent 
and proportion that the securities held by the security holder of the class with 
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Section 4(a)(2) of the Securities Act allows for an exemption for non-public 
offerings.50  Rule 506 provides a “safe harbor” for this exemption, which 
means if followed, the offering will fall within the Section 4(a)(2) 
exemption,51 and there will be no limitation on the amount of funds raised or 
the number of accredited investors.52  To qualify for the exemption, however, 
a company must: 

 
 not use general solicitation or advertising to market the securities;  
 not sell securities to more than 35 non-accredited investors . . . 
 give non-accredited investors specified disclosure documents that 

generally contain the same information as provided in registered 
                                                                                                                   

respect to which the rights offering was made were, as of the record date for the 
rights offering, “restricted securities” within the meaning of this paragraph (a)(3); 
(vii) Securities acquired in a transaction made under § 230.802 to the same extent 
and proportion that the securities that were tendered or exchanged in the exchange 
offer or business combination were “restricted securities” within the meaning of 
this paragraph (a)(3); and 
(viii) Securities acquired from the issuer in a transaction subject to an exemption 
under section 4(5) (15 U.S.C. 77d(5)) of the Act. 

 
49 Small Business and the SEC, U.S. SECS. & EXCH. COMM’N, 
http://www.sec.gov/info/smallbus/qasbsec.htm#resales (last visited March 4, 2013). 
50 15 U.S.C. § 77d (2012).  “SEC. 4. (a) The provisions of section 5 shall not apply to . . .  (2) 
transactions by an issuer not involving any public offering.” Id. §77d (a)(2). 

51 17 C.F.R. §230.506 (2013).  

51 Id.  Section 506 provides the exemption for limited offers and sales without regard 
to dollar amount: 
 

(a) Exemption.  Offers and sales of securities by an issuer that satisfy the 
conditions in paragraph b of this section shall be deemed to be transactions not 
involving any public offering within the meaning of section 4(2) of the Act. 
 
(b) Conditions to be met.  (1) General conditions. To qualify for an exemption 
under this section, offers and sales must satisfy all the terms and conditions of 
§§230.501 and 230.502.  (2) Specific conditions.  (i) Limitation on number of 
purchasers.  There are no more than or the issuer reasonably believes that there 
are no more than 35 purchasers of securities from the issuer in any offering under 
this section. . . . (ii) Nature of purchasers. Each purchaser who is not an accredited 
investor either alone or with his purchaser representative(s) has such knowledge 
and experience in financial and business matters that he is capable of evaluating 
the merits and risks of the prospective investment, or the issuer reasonably 
believes immediately prior to making any sale that such purchaser comes within 
this description. 

 
52 Small Business and the SEC, U.S. SECS. & EXCH. COMM’N, 
http://www.sec.gov/info/smallbus/qasbsec.htm#noreg (last visited March 4, 2013). 
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offerings (the company is not required to provide specified 
disclosure documents to accredited investors, but, if it does provide 
information to accredited investors, it must also make this 
information available to the non-accredited investors as well);  

 be available to answer questions from prospective purchasers who 
are non-accredited investors; and  

 provide the same financial statement information as required under 
Rule 505.53  

 
Title II of the JOBS Act, entitled “Access to Capital for Job Creators”, 

eliminates the SEC’s ban on general solicitation and advertising in offerings 
that are exempt from registration under Rule 506 of Regulation D as long as 
all investors are accredited. Issuers must take “reasonable steps” to determine 
if an issuer is accredited.54  General advertising and solicitation is also 
banned for offerings that are exempt from registration under Rule 144A so 
long as all investors are qualified institutional buyers.55  The SEC is required 
to issue rules in regard to determining if an issuer is accredited or an 
institutional buyer is qualified within 90 days.56 

Another exemption is provided in Regulation A,57 which applies to 
public offerings not exceeding $5,000,000 in any 12-month period.  A 
company using this exemption must file an offering statement with the SEC 
that consists of a notification, offering circular, and exhibits, and then the 
SEC staff review it.58  Title IV of the JOBS Act, entitled Small Company 
Capital Formation, amends the Security Act by increasing the amount of 
capital that can be raised under Regulation A from $5 million to $50 
million.59  Additionally, Title IV requires the U.S. Comptroller General, to 
study the impact of state securities regulations (Blue Sky laws) on public 
offerings by private companies under Regulation A.60  The SEC will be 
required to develop new rules that will require the filing of an offering 
statement similar to the one required for Regulation A that will be reviewed 

                                                 
53 Id. 
54 Jumpstart Our Business Startups (JOBS) Act, Pub. L. No. 112-106, §201(a)(1), 126 Stat. at 
313-14 (2012).  See An overview of the JOBS Act (May 1, 2012),  
http://mcgladrey.com/content/dam/mcgladrey/pdf/jobs_act_overview.pdf  (last visited March 
6, 2013).  
55 Id. 
56 Id. 
57 17 C.F.R. §§ 230.251 - 230.263 (2013).  
58 Small Business and the SEC, U.S. SECS. & EXCH. COMM’N, 
http://www.sec.gov/info/smallbus/qasbsec.htm#noreg (last visited March 4, 2013). 
59 JOBS Act §401.  Regulation A is an exemption that allows a small company to offer shares 
to the public in a general solicitation, without satisfying all requirements of an initial public 
offering. Section 3(b) of the Securities Act of 1933 (15 U.S.C. 77c(b)). 
60 Id. § 402. 
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by the SEC staff.  It will also allow for “testing the waters” pertaining to the 
offering, and issuers, among other things, will be required to file audited 
financial statements on an annual basis with the SEC.61 

Title V, Private Company Flexibility and Growth, raises the threshold 
for mandatory registration from 500 shareholders of record62  to 2,000 
shareholders of record as long as there are less than 500 non-accredited 
investors.  Investors who purchase their shares in a crowdfunding transaction 
and investors who received their shares through employee compensation 
plans generally would be excluded from the counts.63 

Similarly, for banks or bank holding companies, Title VI, Capital 
Expansion, raises the threshold for mandatory registration from 500 
shareholders of record to 2,000 with no limitation on the number of non-
accredited investors.64 

 
IV. ADDITIONAL PROVISIONS OF THE JOBS ACT – TITLES I AND VII 

 
The first section of the JOBS Act is Title I, Reopening American 

Capital Markets to Emerging Growth Companies.65  In this section, the law 
creates a new category of issuer, an emerging growth company (EGC)66--
effective immediately--that can avoid certain public company reporting 
requirements.67  This new class of issuer is important as it enables a company 
                                                 
61 Small Business and the SEC, U.S. SECS. & EXCH. COMM’N, 
http://www.sec.gov/info/smallbus/qasbsec.htm#noreg (last visited March 4, 2013). 
62 Id. § 12(g)(1)(A) of the Securities Exchange Act of 1934 (15 U.S.C. 78a). 
63 Jumpstart Our Business Startups (JOBS) Act, Pub. L. No. 112-106, §501,126 Stat. at 325 
(2012). 12).  
64 Id. § 601.  Section 602 raises the threshold for a bank or bank holding company to terminate 
its registration from 300 shareholders of record to 1200 shareholders of record.  Id. § 602 
65 JOBS Act, 126 Stat. at 306.  
66 A company may be considered an EGC if it did not make its first sale of common equity 
securities until after December 8, 2011, had less than one billion in gross revenues in the prior 
fiscal year and had issued less than one billion in non-convertible debt during the previous 
three-year period.  An EGC would maintain such status for five years following an initial 
public offering (IPO) or until they had seven hundred million in public float, whichever is 
earlier.  As an EGC, the JOBS Act reduces certain public company reporting requirements. Id. 
§101(a)(19).  See Christopher R. Johnson  & Colleen Pleasant Kline, Summary of the JOBS 
Act (April 10, 2012), http://www.martindale.com/corporate-law/article_Miles-Stockbridge-
PC_1493442.htm, Catherine Clifford, The JOBS Act: What You Need to Know (April 5, 2012),  
http://www.entrepreneur.com/article/223290. 
67 While the provisions regarding the EGC are effective immediately, a company that has sold 
equity securities in a registered offering prior to December 8, 2011 cannot be considered an 
EGC and, accordingly, would not be eligible for the exemptions afforded by the JOBS Act.  A 
company that had completed an equity offering after December 8, 2011, but before the JOBS 
Act became law, may elect to avail itself of the new classification.  An Overview of the JOBS 
Act (May 1, 2012), http://mcgladrey.com/content/dam/mcgladrey/pdf/jobs_act_overview.pdf  
(last visited April 7, 2013). 
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deemed to be an EGC to avail itself of relief from certain aspects of both 
initial registration requirements in an equity offering and subsequent 
reporting requirements--an “on-ramp” that allows them to circumvent much 
of the technical red tape required for start-ups by the SEC and other federal 
laws.68   

Specifically, Title I changes the IPO Process for the Emerging Growth 
Company in the following ways: 

 
 Allows EGCs to deliver only two (2) years of audited financial 

statements in the IPO filings instead of three (3) years;69 
 Allows EGCs to deliver two (2) years of selected financial data 

instead of five (5) years; 
 Allows EGCs to comply with the new accounting standards in the 

same timeframe as a private company; 
 Permits an EGC to submit confidentially to the SEC its IPO 

registration statement for non-public review by the SEC staff.70  The 
confidential treatment option could enable an EGC to delay 
exposure of sensitive competitive information until the certainty of 
an offering is confirmed.  Likewise, the confidential treatment 
option permits the EGC to resolve accounting or disclosure issues 
with the SEC privately.71 

 
Title I changes the post-IPO for the Emerging Growth Company in the 
following ways: 
 

 Requires EGCs to comply with new accounting standards in the 
same timeframe as a private company; 

 Excludes EGCs from engaging an outside auditing firm to opine as 
to the adequacy of internal financial controls;72 

 Allows investment banks, including underwriters in an EGC’s IPO 
to publish research reports about the EGC immediately before and 
after its IPO (during the previously dubbed “quiet periods”);73 and, 

                                                 
68 JOBS Act §§101-08.  
69 Id. §102(b)(1)(B). 
70 Id. §106. 
71 Currently, there is no electronic process available for filing a registration statement utilizing 
the confidential treatment option.  On April 10, 2012, the SEC’s Division of Corporation 
Finance (CorpFin) issued a frequently asked questions (FAQ) document regarding the 
confidential submission process as well as other matters. An Overview of the JOBS Act (May 
1, 2012), http://mcgladrey.com/content/dam/mcgladrey/pdf/jobs_act_overview.pdf  (last 
visited April 7, 2013).  
72 Jumpstart Our Business Startups (JOBS) Act, Pub. L. No. 112-106, §103, 126 Stat. at 310 
(2012). 
73 Id. §105(c). 
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 Exempts an EGC from the new corporate governance rules under 
the Sarbanes-Oxley Act and eliminates the need of a comparison of 
median compensation of all employees to the CEO.74 

 
Title VII of the Act, which is entitled “Outreach on Changes to the 

Law”, instructs the SEC to “provide online information and conduct outreach 
to inform small and medium sized businesses, women owned businesses, 
veteran owned businesses, and minority owned businesses of the changes 
made” by the JOBS Act.75  This outreach cannot be done until the SEC 
creates the regulations required under the JOBS Act. 

 
V. CONCLUSION 

 
Will the JOBS Act “increase American job creation and economic 

growth by improving access to the public capital markets”?76  Several 
obstacles stand in the way of achievement of that goal.  Some critics are 
concerned that the direct raising of small amounts of money from numerous 
individuals over the Internet is not likely to be the revolutionizing change 
that entrepreneurs expect.  Equity-based crowdfunding seeks to democratize 
venture capital, allowing ordinary people the opportunity to invest in startups 
that may be disenfranchised by the traditional funding model.  But venture 
capital is among the most difficult ways to generate high investment returns.  
Research shows that the venture capital benchmark underperforms the Dow 
Jones Industrial Average, Nasdaq Composite and the Standard & Poors 
500.77  Unsophisticated investors are being invited to a new market that has 
an increased likelihood of issuer fraud.  If the investors generate lower 
returns from their crowdfunding portfolios than from their personal stock 
portfolio, why would they allocate future dollars to the former?  Potentially, 
the new niche created by the JOBS Act in Title III is for “charitable 
capitalism” rather than revolutionizing early-stage finance.78  The support 
more likely will come from the typical current web investor who supports a 
local company or agrees with the company’s broader social mission.79 

Another problem with the JOBS Act achieving its goals is the 
realization that, while small business is a major engine for job creation, small 
companies also account for more than half of all job losses.  According to the 

                                                 
74 Id. §102(a)(3). 
75 Id. §701.  
76 JOBS Act, 126 Stat. at 306. 
77 Dan Primack, My Crowdfunding Concern, CNNMONEY (March 28, 2013), 
http://finance.fortune.cnn.com/2013/03/28/my-crowdfunding-concern/. 
78 Id. 
79 Id.  Currently, Kickstarter and similar websites have this mission. 
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Labor Department, companies with fewer than 50 employees hired 3 million 
workers in the second quarter of 2012—which is more than half of all hires 
from companies that account for less than 30% of all private-sector jobs.80  
Small companies accounted for more than half of all job losses and only 
added 158,000 jobs from April through June of 2012.81  A report from the 
Congressional Research Service (CRS) suggests that business startups play a 
very important role in job creation, but have a more limited effect on net job 
creation over time because fewer than half of all startups are still in business 
after five years.82  Moreover, critics of the JOBS Act point out that nothing in 
the law itself requires startup businesses to actually use the capital raised to 
provide jobs.  Critics say a leap of faith is required to “jump” over the gap 
between the freer access to start-up capital for entrepreneurs and the increase 
in jobs for American people.   

With the JOBS Act calling for so many new SEC rules, many critics feel 
the federal government is still too intrusive and stands in the way of private 
enterprise.  Just from a look at the statutory provisions, it seems that the 
regulatory burden may not be lessened when the SEC finally writes the new 
rules.  The SEC not only failed to meet the December 31, 2012 deadline, but 
uncharacteristically asked for public comment before publishing proposals.  
It is understandable that this administrative body, charged with the 
prevention of fraud, is reluctant to opening itself up to criticism when the 
inevitable fleecing of investors begins.  It will be interesting to see what 
direction this area of the law will take under the leadership of Mary Jo White, 
a former New York United States Attorney and the current SEC chair, who 
has promised to be tough on Wall Street.83 

Nevertheless, many entrepreneurs anxiously await the SEC rules and 
hope that the JOBS Act will provide them new paths to capital, with less 

                                                 
80 Ben Casselman, Small Business Tops in Job Creation, but Also Job Cuts, WALL ST. J. (April 
8, 2013), http://blogs.wsj.com/economics/2013/01/29/small-business-tops-in-job-creation-but-
also-job-cuts/. 
81 Id. 
82 Robert Jay Dilger, Small Business Administration and Job Creation, FED’N OF AM. 
SCIENTISTS (Jan. 30, 2013), http://www.fas.org/sgp/crs/misc/R41523.pdf.  Interestingly, this 
research shows that “[s]tartups with fewer than 20 employees tend to have a negligible effect 
on net job creation over time whereas startups with 20-499 employees tend to have a positive 
employment effect, as do surviving younger businesses of all sizes (in operation for one year 
to five years).” Id. 
83 Todd Ruger, Mary Jo White Confirmed as SEC Chair, NATIONAL LAW J. (April 8, 2013), 
http://www.law.com/jsp/nlj/PubArticleNLJ.jsp?id=1202595238576&Mary_Jo_White_confirm
ed_as_SEC_chair. “Mary Jo White pledges a get-tough-on-Wall Street approach and swift 
action on pending regulations if confirmed as head of the Securities and Exchange 
Commission.” Dina ElBodhdady, SEC Nominee Mary Jo White to Take Hard Line on Wall 
Street (March 11, 2013), http://articles.Washingtinpost.com/2013-03-11/business/37625131 1 
sec-nominee-collar-richard-cordray. 
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regulatory restrictions, and in some manner restore power to the people.  
Supporters of the JOBS Act hope that the enhanced access to capital will in 
turn create more jobs and jumpstart the United States economy. 

 
 


