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I. INTRODUCTION 
 

Arguably, the two most influential libertarians of the twentieth century 
were Ayn Rand and Milton Friedman.  Rand and Friedman disagreed on the 
appropriate activities for government in general and the legal system in 
particular. Both described the legal requirements underlying their 
philosophies; however, neither explained the responsibilities of courts and 
judges.  That responsibility was left to others.  Libertarian political theory 
holds that every man is a self-owner, having absolute jurisdiction over his 
own body, which means that each person justly owns whatever previously 
un-owned resources he appropriates or mixes with his labor.  The structure 
justifies the rights of both contractual exchange and absolute property rights.1  
Friedman recognized the problem raised by conflicting rights of citizens; 
Rand ignored such conflicts.  Neither philosopher went much further in 
defining how the legal system should implement their philosophy. 

Other libertarians trained in the law have offered competing descriptions 
of an optimal libertarian legal system.  At least three competing structures 
emerge: the spontaneous order school, developed by Fredrich Hayek,2 the 

                                                 
* J.D., LLM (Tax), Ph.D. (Economics); Research Fellow, State Bar of New Mexico. 
1 See Murray N. Rothbard, Law, Property Rights, and Air Pollution, 2(1) CATO J. 55 (Spring 
1982), reprinted in Murray N. Rothbard, THE LOGIC OF ACTION TWO 127 (1997); Todd J. 
Zywicki, Libertarianism, Law and Economics, and the Common Law, George Mason 
University Law and Economics Research Paper Series, Paper 12-78, 8-10 (2012), available at 
http://www.law.gmu.edu/assets/files/publications/working_papers/1278LibertarianismLawand
Economics.pdf [hereinafter Zywicki, Libertarianism Law and Economics].    
2 Hayek’s views are expressed in a series of books and scholarly articles published over more 
than forty years.  See generally FRIEDRICH A.  HAYEK, LAW, LEGISLATION AND LIBERTY: 
RULES AND ORDER (1973, 1983 ed.) [hereinafter, HAYEK, RULES AND ORDER]; FRIEDRICH A. 
HAYEK, LAW, LEGISLATION AND LIBERTY: THE MIRAGE OF SOCIAL JUSTICE (1976, 1978 ed.); 
[hereinafter HAYEK, MIRAGE OF SOCIAL JUSTICE]; FRIEDRICH A. HAYEK, LAW, LEGISLATION 

AND LIBERTY: THE POLITICAL ORDER OF A FREE PEOPLE (1979, 1981 ed.) [hereinafter HAYEK, 
POLITICAL ORDER OF A FREE PEOPLE]; FRIEDRICH A. HAYEK, THE CONSTITUTION OF LIBERTY, 
(1960, 2011 ed.) [hereinafter HAYEK, CONSTITUTION OF LIBERTY]; Friedrich A. Hayek, The 
Use of Knowledge in Society, 35 AM. ECON. REV. 519 (1945) [hereinafter Hayek, Knowledge 
in Society]; FRIEDRICH A. HAYEK, THE ROAD TO SERFDOM 72 (1944, 1989 ed.) [hereinafter 
HAYEK, ROAD TO SERFDOM]; Friedrich A.  Hayek, Economics and Knowledge,  4 ECONOMICA 
33 (1937) [hereinafter, Hayek, Economics and Knowledge].   
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economic theory of law, pioneered by Richard Posner,3 and the continental 
system of civil law proposed by Gordon Tullock.4  Each alternative has its 
supporters and each is in conflict with the other two.   

This article begins by describing the competing views of law offered by 
Rand and Friedman.  It then examines alternate legal structures developed by 
Hayek, Posner, and Tullock, reviewing the strengths and weaknesses of each.  
The article then examines which structure fits best with the competing views 
of Rand and Friedman.  It concludes with a brief summary. 

 
II. COMPETING VIEWS OF RAND AND FRIEDMAN 

 
A. Ayn Rand’s Description of the Role of Law in Society 

 
Rand’s legal structure is derived from her ethical structure.  She writes: 

“The Objectivist ethics holds that human good does not require human 
sacrifices and cannot be achieved by the sacrifice of anyone to anyone.  It 
holds that the rational interests of men do not clash—that there is no conflict 
of interests among men who do not desire the unearned, who do not make 
sacrifices or accept them, who deal with one another as traders, giving value 
for value.” 5 

Rand argues that the principles of market exchange should govern all 
interpersonal activity: 
 

The principle of trade is the only rational ethical principle for all 
human relationships, personal and social, private and public, 
spiritual and material.  It is the principle of justice.  [A trader] deals 

                                                 
3 Posner’s views are expressed in:  RICHARD A. POSNER, LAW, PRAGMATISM, AND DEMOCRACY 
250-91 (2003) [hereinafter POSNER, PRAGMATISM AND DEMOCRACY]; Richard A. Posner, 
Hayek, Law, and Cognition, 1 N.Y.U. J. L. & Liberty 147 (2005) [hereinafter Posner, Hayek, 
Law, and Cognition];  RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 26 (8th ed. 2010) 
[hereinafter POSNER, ECONOMIC ANALYSIS OF LAW].   
4 The discussion of Tullock’s theories is distilled from Gordon Tullock, The Case Against the 
Common Law, in 9 THE SELECTED WORKS OF GORDON TULLOCK,  422 (2005) [hereinafter 
Tullock, The Case Against the Common Law]; Gordon Tullock, The Economics of Legal 
Proceeding: Defending the Napoleonic Code, in 9 THE SELECTED WORKS OF GORDON 

TULLOCK 354 (2005); Gordon Tullock, The Economics of Legal Proceedings, Technology: 
The Anglo-Saxons versus the Rest of the World, in 9 THE SELECTED WORKS OF GORDON 

TULLOCK 300 (2005) [hereinafter Tullock, Anglo-Saxons versus the Rest of the World]; 
Gordon Tullock, Optimal Procedure, in Trials on Trial:  The Pure Theory of Legal Procedure, 
in  9 THE SELECTED WORKS OF GORDON TULLOCK,  274-90 (2005); Gordon Tullock, Law and 
Economics, On the Efficient Organization of Trials, in 1 THE SELECTED WORKS OF GORDON 

TULLOCK47590 (2005); Gordon Tullock, Rent-Seeking and the Law, in 5 THE SELECTED 

WORKS OF GORDON TULLOCK, 187 (2005) [hereinafter Tullock, Rent-Seeking and the Law].   
5 Ayn Rand, Objectivist Ethics, in THE VIRTUE OF SELFISHNESS, 34 (1964).   
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with men by means of a free, voluntary, unforced, un-coerced 
exchange—an exchange which benefits both parties by their own 
independent judgment.6   

 
This translates into a legal structure in which:  
 

The basic political principle of the Objectivist ethics is: no man—
or group or society or government—has the right to assume the role 
of the criminal and initiate the use of physical compulsion against 
any man . . . .  The only proper, moral purpose of a government is 
to protect man’s rights, which means:  to protect him from physical 
violence—to protect his right to his own life, to his own liberty, to 
his own property and to the pursuit of his own happiness.  Without 
property rights, no other rights are possible.7   

 
For Rand, “even a society whose every member were fully rational and 

faultlessly moral, could not function in a state of anarchy; it is the need of 
objective laws and of an arbiter for honest disagreements among men that 
necessitates the establishment of a government.”8  She continues:   

 
A complex legal system, based on objectively valid principles, is 
required to make a society free and to keep it free—a system that 
does not depend on the motives, the moral character or the 
intentions of any given official, a system that leaves no 
opportunity, no legal loophole for the development of tyranny.9   

 
Rand’s claim is that a society without an organized government would 

be at the mercy of criminals, precipitate chaos of gang warfare, and have no 
means of resolving disagreements.10  She spells out the parameters of her 
governmental and legal system only in very broad terms:   

 
A government is the means of placing the retaliatory use of 
physical force under objective control--.i.e., under objectively 
defined laws.  The protection of individual rights is the only proper 
purpose of government . . . .  All laws must be objective (and 
objectively justifiable): men must know clearly, and in advance of 

                                                 
6 Id. at 34-35. 
7 Id. at 36; see also Ayn Rand, The Nature of Government, in THE VIRTUE OF SELFISHNESS 
125-34 (1964).   
8 Id. at 131.   
9 Id. at 133.   
10 Id at 131. 
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taking action, what the law forbids them to do (and why), what 
constitutes a crime and what penalty they will incur if they commit 
it.11     

 
In Rand’s view:  “The proper functions of a government [are] … the 

police, to protect men from criminals—the armed services, to protect men 
from foreign invaders—the law courts, to settle disputes among men 
according to objective laws.”12   

Rand recognizes that the proper outcome of a dispute between plaintiff 
and defendant may be complex and difficult to resolve.  She makes a 
distinction between three classes of disputes:  some actions are criminal, 
some like breach of contract, that are not criminally motivated but caused by 
irresponsibility and irrationality, and “[s]till others may be complex issues 
with some claim to justice on both sides … and have to be resolved by an 
impartial arbitrator, administering the laws, i.e., by a judge (and jury when 
appropriate).”13   

Rand justifies the use of courts for civil purposes as follows:   
 
In a free society, men only deal with one another . . . by voluntary 
agreement and, when a time element is involved, by contract.  If 
the contract is broken by the arbitrary decision of one man, it may 
cause a disastrous financial injury to the other—and the victim 
would have no recourse except to seize the offender’s property as 
compensation.  But here again, the use of force cannot be left to the 
decision of private individuals.  And this leads to . . . the 
[government] function of an arbiter who settles disputes among 
men according to objective laws.   … [T]he enforcement of 
contracts through courts of civil law is the most critical need of a 
peaceful society; without such protection, no civilization could be 
developed or maintained.14  

 
Rand continues: 
 

A unilateral breach of contract involves an indirect use of 
physical force:  it consists, in essence, of one man receiving the 
material values, goods or services of another, then refusing to pay 
for them and thus keeping them by force (by mere physical 
possession), not by right—i.e., keeping them without the consent of 

                                                 
11 Id. at 128-29.   
12 Id. at  131.   
13 Id. at 130.   
14 Id. at 129.   
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their owner.  Fraud involves a similarly indirect use of force: it 
consists of obtaining material values without the owner’s consent, 
under false pretenses or false promises.  Extortion is another 
variant of an indirect use of force: it consists of obtaining material 
values not in exchange for values, but by the threat of force, 
violence or injury.15   

With respect to the principles under which a court should 
operate in both criminal and civil matters, “the basic principle 
governing justice is . . . that no man may obtain any values from 
others without the owners’ consent—and, as a corollary, that man’s 
rights may not be left at the mercy of the unilateral decision, the 
arbitrary choice, the irrationality, the whim of another man.16   

 
Rand’s description does not address the possibility of a judge or court 

adjudicating problems created by market failures due to monopoly, existence 
of external costs or benefits, or unequal bargaining power and rejects the 
possibility that a court might have to correct for such market imperfections.   
Her entire ethical structure is based on selfishness as the only objectively 
determinable virtue.  Unfortunately, she provides no concrete guidance at all 
on what the legal system required to enforce these rights should look like or 
how it should be function.   

 
B. Milton Friedman’s Description of the Optimal Legal System 

 
Friedman’s legal structure is based on balancing the needs of individuals 

in society for certain government functions against a belief that government 
activity should be limited to those few areas where the market cannot provide 
the services.  He begins by arguing that certain public goods, such as national 
defense and police protection, are essential:  

 
It is precisely the existence of . . . indivisible matters—protection 
of the individual and the nation from coercion are clearly the most 
basic—that prevents exclusive reliance on individual action 
through the market.  If we are to use some of our resources for such 
indivisible items, we must employ political channels to reconcile 
differences.17   

 
His stress on government providing rules that limit freedom to address 

interpersonal conflict differentiates his structure from Rand’s.  His 
                                                 
15 Id. at 130.   
16 Id.   
17 MILTON FRIEDMAN, CAPITALISM & FREEDOM 22-23 (1962).  
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prescription for the role of government and its legal system is both concrete 
and pragmatic:   

 
[J]ust as a good game requires acceptance by the players both of 
the rules and of the umpire to interpret and enforce them, so a good 
society requires that its members agree on the general conditions 
that will govern relations among them, on some means of 
arbitrating different interpretations of these conditions, and on 
some device for enforcing compliance with the generally accepted 
rules . . . .  In both games and society also, no set of rules can 
prevail unless most participants most of the time conform to them 
without external sanctions; unless that is, there is a broad 
underlying social consensus. But we cannot rely on custom or on 
this consensus alone to interpret and to enforce the rules: we need 
an umpire. These then are the basic rules of government in a free 
society: to provide a means whereby we can modify the rules, to 
mediate differences among us on the meaning of the rules, and to 
enforce compliance with the rules on the part of those few who 
would otherwise not play the game.18   

 
While Friedman wants to minimize government activity as does Rand, 

he endorses a somewhat broader role for government than does Rand.  
Friedman recognizes, “[t]he need for government in these respects arises 
because absolute freedom is impossible.  However attractive anarchy may be 
as a philosophy, it is not feasible in a world of imperfect men.”  While this 
position echoes Rand, Friedman goes further than Rand by stressing, 
“[m]en’s freedoms can conflict, and when they do, one man’s freedom must 
be limited to preserve another’s . . . . ”19   

Like Rand, Friedman places protection of property at the center of his 
analysis of government and law; however, he recognizes that property rights 
are complex and that guaranteeing some property rights can deny other 
property rights. Such potential conflicts, ignored, or addressed only 
implicitly, by Rand, are addressed specifically by Friedman: 

 
The notion of property, as it has developed over centuries and as it 
is embodied in our legal codes, has become so much a part of us 
that we tend to take it for granted, and fail to recognize the extent 
to which just what constitutes property and what rights the 
ownership of property confers are complex social creations rather 
than self-evident propositions.  Does my having title to land permit 

                                                 
18 Id. at 25.     
19 Id. at 25-26.   
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me to deny to someone else the right to fly over my land in his 
airplane?  Or does his right to use his airplane take precedence?  Or 
does this depend on how high he flies?  Or how much noise he 
makes?  Does voluntary exchange require that he pay me for the 
privilege of flying over my land: or that I must pay him to refrain 
from flying over it?  The mere mention of royalties, copyrights, 
patents; shares of stock in corporations; riparian rights, and the like, 
may perhaps emphasize the role of generally accepted social rules 
in the very definition of property.  It may suggest also that, in many 
cases, the existence of a well specified and generally accepted 
definition of property is far more important than just what the 
definition is.20   

 
Friedman recognizes that market exchange is not always functional.  In 

such instances, he calls on the courts to adjudicate in such a manner as to 
produce a result as close to the result an efficient market would produce as 
possible:    

 
Exchange is truly voluntary only when nearly equivalent 

alternatives exist.  Monopoly implies the absence of alternatives 
and thereby inhibits effective freedom of exchange. In practice, 
monopoly frequently, if not generally, arises from government 
support or from collusive agreements among individuals.  With 
respect to these, the problem is either to avoid governmental 
fostering of monopoly or to stimulate effective enforcement of 
rules such as those embodied in our anti-trust laws.21   

Strictly voluntary exchange is impossible . . . when actions of 
individuals have effect on other individuals for which it is not 
feasible to charge or recompense them . . . .  An obvious example is 
the pollution of a stream.  The man who pollutes a stream is in 
effect forcing others to exchange good water for bad.  These others 
might be willing to make the exchange at a price.  But it is not 
feasible for them, acting individually, to avoid the exchange or to 
enforce appropriate compensation.22   

 
Friedman recognizes that a major role for courts is to resolve disputes 

over competing interests in property, not simply to enforce contracts.  He 
concludes his description of the proper role of government by identifying 
what government should be required to do:   

                                                 
20 Id. at 26-27.   
21 Id. at 28.   
22 Id. at 30.   
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A government which maintained law and order, defined property 
rights, served as a means whereby we could modify property rights 
and other rules of the economic game, adjudicated disputes about 
the interpretation of rules, enforced contracts, promoted 
competition, provided a monetary framework, engaged in activities 
to counter technical monopolies and to overcome neighborhood 
effects [external diseconomies] widely regarded as sufficiently 
important to justify government intervention, and which 
supplemented private charity and the private family in protecting 
the irresponsible, whether madman or child—such a government 
would clearly have important functions to perform.  The consistent 
liberal [i.e. libertarian] is not an anarchist.23   

 
Neither Rand nor Friedman explains how the legal system should 

function or how judges should reach decisions.  They endorse general 
philosophical principles and leave others to identify the mechanisms needed 
to implement them.   

 
III. THE LIBERTARIAN LEGAL STRUCTURE OF HAYEK, POSNER, 

AND TULLOCK 
 

There is substantial disagreement among libertarian legal scholars  as to 
how the legal structure for adjudication of disputes should function.  The 
alternatives include; 1) a Hayekian common law legal structure in which 
judges find the law in the tacit customs of society; 2) a Posnerian common 
law structure that references prior case law where it is well defined and 
clearly applicable to a dispute; equity where equitable principles were 
violated and equity provides a sensible remedy, and principles of economic 
efficiency that maximize societal wealth where clear answers are not 
provided by the first two principles or the first two principles produce clearly 
erroneous results; and 3) Tullock’s civil law structure that substitutes 
principles of continental law in which the judge applies statutory law both as 
judge and prosecutor to avoid the obfuscation and resource waste Tullock 
claims is inherent in common law proceedings.  Each view has been 
developed by a libertarian with strong credentials in law as well as in 
philosophy and economics, and each has a view that contrasts sharply with 
the other two.    
 

  

                                                 
23 Id. at 34.   
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A. Hayek’s Legal Model 
 

According to Hayek, the question that determines the optimal legal 
structure is: 
 

[S]hould social institutions, such as law, be designed primarily to 
try to efficiently funnel dispersed knowledge from individuals to 
centralized decision makers, or should social institutions primarily 
seek to convey to decentralized private economic decision makers 
such additional knowledge as they need in order to enable them to 
dovetail their plans with those of others?24   

 
Hayek argues that government positivist intervention in individuals’ 

affairs is largely unworkable because it requires more information about 
interpersonal activity within the economy than could be secured and utilized 
by government (which he characterizes as a central planning board).25  
Hayek viewed positivist law (judge made law, which he referred to as 
constructivist rationalism) as requiring too much information, to function as 
intended.26  Hayek’s cognitive structure of both economics and law relies on 
the price system to overcome deficits in knowledge.  Only the price system 
can convert each individual’s information into an efficient structure of 
outputs because the necessary information is too dispersed for any individual 
to possess and process.27   

First, human knowledge is so widely distributed throughout the 
population that no single person or even single organization can acquire 
enough of it to allocate the society’s resources efficiently; second, an 

                                                 
24 Knowledge in Society supra note 2, at 566-67.  Zywicki describes Hayek’s position 
approvingly, see Todd J. Zywicki & Anthony B. Sanders, Posner, Hayek, and the Economic 
Analysis of Law, 93 IOWA L. REV. 559 (2008) [hereinafter Zywicki & Sanders, Posner, 
Hayek]; however, he later supported Posner’s position.  See Zywicki, Libertarianism and 
Common Law supra note 1. 
25 See, e.g., Hayek, Economics and Knowledge, supra note 2; Friedrich A. Hayek, Two Pages 
of Fiction: The Impossibility of Socialist Calculation, in THE ESSENCE OF HAYEK 53 (Chiaki 
Nishiyama & Kurt R. Leube eds., 1984).  This view is repeated by his followers; see, e.g., 
Sherwin Rosen, Austrian and Neoclassical Economics: Any Gains from Trade?, 11 J. ECON. 
PERSP.139 (1997); Steven Horwitz, .From Smith to Menger to Hayek: Liberalism in the 
Spontaneous-Order Tradition, 6 INDEP. REV. 81 (2001); Louis Makowski & Joseph M. Ostroy, 
Perfect Competition and the Creativity of the Market, 39 J. ECON. LITERATURE 479, 487-89 
(2001).    
26 HAYEK, RULES AND ORDER, supra note 2, at 95, 117; HAYEK, ROAD TO SERFDOM, supra note 
2, at 397, 101.   
27 Posner, Hayek, Law, and Cognition, supra note 2, at 148; Sanford J. Grossman, An 
Introduction to the Theory of Rational Expectations Under Asymmetric Information, 48 REV. 
ECON. STUD. 541 (1981).   
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individual’s private or local un-systematized information, as opposed to 
readily available information in books and articles, is found in private rules 
and in prices.28  Following a private rule utilizes the underlying information 
(tacit knowledge or inarticulable knowledge) even though one no longer 
knows what that tacit knowledge is any more.29  The price system is better 
than central planning at aggregating dispersed knowledge both for 
commercial purposes and for purposes of law because price diffuses private 
information throughout the market.30  Prosser summarizes Hayek’s concept: 
 

If much of the knowledge that is scattered among the millions of 
economically active persons in a society is tacit, then no matter 
how great the intellectual capacity of the central planner is, … [the 
planner] will not be able to obtain all the information needed 
because much of it will be in forms incommunicable—except 
through pricing.31   

 
Hayek concludes, “virtually the only proper business of a legislature is 

to direct and control the government, for example by levying the taxes that 
are necessary to defray the cost of government and by appointing and 
monitoring government officials.”32  Law falls into the same category as 
legislating.  It should be limited to finding the law derived from custom.  
When it goes beyond these bounds it is judicial legislating.  Hayek asserts, 
“[v]ery complex orders, comprising more information than any one brain 
could possibly access, can only be brought about spontaneously.”33  This 
prevents judges from improving efficiency because “[l]aw-making is 
necessarily a continuous process in which every step produces hitherto 

                                                 
28 Posner, Hayek, Law, and Cognition, supra note 3, at 157-8; FRIEDRICH A. HAYEK, NEW 

STUDIES IN PHILOSOPHY, POLITICS, ECONOMICS AND THE HISTORY OF IDEAS 3, 7, 10 (1978) 
[hereinafter HAYEK, NEW STUDIES IN PHILOSOPHY]; Friedrich A. Hayek, Rules, Perception, 
and Intelligibility, 48 PROCEEDINGS OF THE BRITISH ACADEMY 321 (1962).    
29 For elaboration of the theory of tacit knowledge see, e.g., Michael Polanyi, The Logic of 
Tacit Inference, in KNOWING AND BEING ESSAYS 138 (Marjorie Grene ed., 1969); Richard N. 
Langlois & Mufit M. Sabooglu, Knowledge and Meliorism in the Evolutionary Theory of 
Friedrich A. Hayek, in EVOLUTIONARY ECONOMICS: PROGRAM AND SCOPE 231 (Kurt Dopfer 
ed., 2001).   
30 Posner, Hayek, Law, and Cognition, supra note 3 at 159, summarizing Hayek, Knowledge in 
Society, supra note 2 at 36-52.   
31 Posner, Hayek, Law, and Cognition, supra note 3, at 159.   
32 Posner, Hayek Law and Cognition, supra note 2 at 149, summarizing Hayek, RULES AND 

ORDER, supra note 2, at 125-31.   
33  G. Marcus Cole, Shopping for Law in a Coasean Market, 1 N.Y.U. J.L. & LIBERTY 111, 
115 (2005) summarizing the Hayek’s concept at;  Hayek, RULES AND ORDER, supra note 2,, at 
102 (noting that the judge "will never be able to foresee all the consequences of the rule he 
lays down"). 
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unforeseen consequences for what we can or must do next.”34  For Hayek 
focusing on improving the legal system’s internal coherence, not improving 
it relative to an external benchmark should be the goal, which he describes 
as, “[like] a servant endeavoring to maintain and improve the functioning of 
the existing order.”35  Hayek concedes that in some instances preserving 
legitimate expectations may be furthered by updating rules to accommodate 
changing needs and expectations.36  However, generally, “[t]he aim of the 
rules must be to facilitate that matching or tallying of the expectations on 
which the plans of the individuals depend for their success.”37  

Posner summarizes Hayek’s view:  
 
With knowledge dispersed and much of it tacit, there is no way a 
central authority, such as a legislature or a court, can obtain and 
integrate the knowledge necessary for sensible decisions on issues 
of law or policy.  The dispersed and tacit knowledge will, however, 
be found aggregated in rules that grow out of the practices of the 
relevant community, in other words, customs.  Since the relevant 
knowledge is impounded in customs, the proper function of 
legislatures and courts is in the main merely to ascertain and 
enforce them.38    

 
Hayek claims that a judge should only articulate underlying legal 

principles to support a decision, not make law, even if a decision leads to 
alterations in legal principles.   

 
[T]hose formulating the rules do no more, and have no power to do 
more, than to find and express already existing rules, a task in 
which fallible humans will often go wrong, but in the performance 
of which they have no free choice.  The task will be regarded as 
one of discovering something which exists, not as one of creating 
something new, even though the result of such efforts may be the 
creation of something that has not existed before.39   

 

                                                 
34 HAYEK, RULES AND ORDER, supra note 2 at 65 and HAYEK, CONSTITUTION OF LIBERTY, 
supra note 2.   
35 HAYEK, RULES AND ORDER, supra note 2, at 119 .   
36 Id. at 116 (“If a judge were confined to decisions which could be logically deduced from the 
body of already articulated rules, he would often not be able to decide a case in a manner 
appropriate to the function which the whole system of rules serves.”).   
37 Id. at 98.    
38 Posner, Hayek, Law, and Cognition, supra note 3, at 159.   
39 Zywicki & Sanders, Posner, Hayek,supra note 24, summarizing HAYEK, RULES AND ORDER, 
supra note 2, at 78.    
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Hayek believed English common law judges only decided “whether the 
conduct under dispute conformed to the established custom which plaintiff 
and defendant ought to have known.”40  Thus, legal norms develop in an 
unplanned manner as a spontaneous order.  Like Hayek’s optimal market 
system, which operates autonomously; judges are supposed to limit 
themselves to enforcing the expectations created by custom.41  Hayek 
claimed, “neither the judges nor the parties involved need to know anything 
about the nature of the resulting overall order, or about any ‘interest of 
society’ which they serve.’”42  Only abstract customs that are independent of 
particular voluntary interactions should be made enforceable, such as general 
rules of contract law.43  Hayek believes judges should intervene when the 
rules, which secure a matching of expectations, are not observed by one or 
both litigants, are not clear enough, or are otherwise inadequate to prevent 
conflicts.  He concedes that the spontaneous order of the market does not 
permit limitation of pollution to optimal amounts, prevent cartelization of 
industries, or prevent monopoly.44  When existing rules fail to adequately 
address new situations, judges correct the failure by applying already 
established rules and, where necessary, formulating new rules based on 
custom to preserve the order of actions.45  According to Hayek, impartial 
justice, “considers only the conformity of individual actions to end-
independent rules and . . . is not concerned with the effects of their 
application in particular instances.”46   

Hayek is inconsistent with respect to whether judges should follow 
precedent.  In one place he endorses strict adherence to stare decisis, even 
when past decisions turn out to be very bad, on grounds “the judge is not 
performing his function if he disappoints reasonable expectations created by 
earlier decisions.”47  In another, he claims: 

 
It seems to me that judicial decisions may in fact be more 
predictable if the judge is also bound by generally held views of 
what is just, even when they are not supported by the letter of the 
law, than when he is restricted to deriving his decisions only from 
those among accepted beliefs which have found expression in the 
written law.48   

                                                 
40 Id. at 87.   
41 Id. at 97, 119.   
42 Id. at 119.   
43 HAYEK, CONSTITUTION OF LIBERTY, supra note 2, at 216-20.   
44 HAYEK, RULES AND ORDER, supra note 2, at 86-87.   
45 Id. at 118-19.   
46 Id. at 120-21.   
47 Id. at 88.   
48 Id. at 116.   
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Hayek claims that while judges should generally follow precedent 
expressed in multiple decisions, they should not be bound by the outcome of 
a single decision.49  He also claims that judges should not adhere to precedent 
that conflicts with a more coherent principle that guides individual 
expectations because the coherent principle is a better guide to 
expectations.50   

Hayek is not clear about how rules develop or which rules are chosen:   
 

[T]he rules under which citizens act constitute an adaption of 
the whole of society to its environment and to the general 
characteristics of its members.  They serve, or should serve, to 
assist the individuals in forming plans of action that they will have 
a good chance of carrying through.  The rules may have come to 
exist merely because, in a certain type of situation, friction is likely 
to arise among individuals about what each is entitled to do, which 
can be prevented only if there is a rule to tell each clearly what his 
rights are.  Here it is necessary merely that some known rule cover 
the type of situation, and it may not matter greatly what its contents 
are.   

There will, however often be several possible rules which 
satisfy this requirement but which will not be equally satisfactory.  
What exactly is to be included in that bundle of rights that we call 
property, especially where land is concerned, what other rights the 
protected sphere is to include, what contracts the state is to enforce, 
are all issues in which only experience will show what is the most 
expedient arrangement.  There is nothing natural in any particular 
definition of rights of this kind, such as the Roman conception of 
property as a right to use or abuse an object as one pleases…which 
is hardly practical in its strict form.51   

 
Hayek specifically rejects utilitarian principles in developing the law:   

 
Only a society of omniscient individuals could give each person 
‘complete liberty to weigh every particular action on general 
utilitarian grounds.  Such an ‘extreme’ utilitarianism leads to 
absurdity; and only what has been called ‘restricted’ utilitarianism 
has therefore any relevance to our problem.  Yet few beliefs have 
been more destructive of the respect for the rules of law and of 
morals than the idea that a rule is binding only if the beneficial 

                                                 
49 Id. at 117.   
50 HAYEK, MIRAGE OF SOCIAL JUSTICE, supra note 2, at 25-27.   
51 HAYEK, CONSTITUTION OF LIBERTY, supra note 2, at 226.   



126/Vol. XXIV/Southern Law Journal 
 

 

effects of observing it in the particular instance can be 
recognized.52   

 
Donaldson and Dunfee’s Integrative Social Contract Theory provides a 

logically coherent description of what Hayek was probably trying to 
describe.  They define a macrosocial contract that limits a myriad of explicit 
or implicit voluntary contracts or agreements among members within a 
defined community,53 a concept like Hayek’s theory of the evolution of 
common law.54  Donaldson and Dunfee describe authentic moral norms as 
uncoerced behavior, binding within a community or communities, created 
when a substantial majority of the community holds that a particular attitude 
is right or wrong and act consistently with the norm.  The norm becomes 
mandatory when it rises to the level of a hypernorm that becomes part of the 
community macrosocial contract.55  Thus, hypernorms are, “settled 
understandings of deep moral values.”56 Local economic communities have 
moral free space in which to generate ethical norms through microsocial 
contracts.  Moral free space is the leeway within groups to satisfy personal 
precepts and economic efficiency.  Moral norms generated by an uncoerced 
majority in this setting are authentic.57  Norm-generating microsocial 
contracts must be grounded in consent, buttressed by the rights to speak for 
or against group norms and to decline to follow them by leaving the 
community.  Consent to micro-social contracts is contingent upon each 
individual’s continued allegiance to them.58  This structure provides a 
plausible means of arriving at a spontaneous order.   

 
B. Posner’s Theory of Law 

 
Posner pursues an economic theory of law which, “presupposes 

machinery for ascertaining the existence of the facts necessary to the correct 
application of a law.”59  Posner argues that Hayek is describing a version of 
the theories of the Austrian School of economics and that school failed to 
provide convincing reasons for believing economic models can never 
improve social wellbeing.60  Posner believes that judges can figure out which 

                                                 
52 Id. at 228.  (Hayek cites to John Rawls, Two Concepts of Rules, 64 PHILOSOPHICAL REV. 3, 
32 (1955)).    
53 THOMAS DONALDSON & THOMAS W. DUNFEE, TIES THAT BIND, 24 (1999).   
54 Id. at viii.   
55 Id. at 102, 266 n.11.   
56 Id. at 27.    
57 Id. at 38.   
58 Id. at 41-43, 163.   
59 POSNER, ECONOMIC ANALYSIS OF LAW, supra note 3, at 337.   
60 Posner, Hayek, Law, and Cognition, supra note 3, at 164.   
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legal rules will lead to socially desirable results in the form of expanding the 
economic pie (but not engaging in social engineering such as income 
redistribution) and engage in a structure of conscious decision making in 
which the laws are made and obeyed.61  Judges can and do collect and apply 
factual and theoretical knowledge to disputes to reach their decisions.62  
According to Posner, Judges must rely not only on the facts provided by the 
parties in the cases before them, but also on general social science data that 
can help judges ascertain how a legal rule will influence behavior.63   

Posner’s analysis is based on standard neo-classical economic theory 
which holds that the world is generally orderly, predictable, and in 
equilibrium.64  In the neo-classical world (as opposed to Hayek’s Austrian 
theories of economics) all parties have full knowledge of prevailing prices, 
quantity supplied equals quantity demanded, and general equilibrium occurs 
when quantities supplied equal quantities demanded in all markets.65  Price 
and quantity information generates automatic coordination in the market.66  
Since the neo-classical model of economic theory provides for automatic 
coordination; each judge’s problem is to provide for legal and economic 
institutions that maximize the wealth of society.   

Posner cites Ronald Coase’s analysis of market forces--buying other 
firms’ outputs when it reduces costs to do so and manufacturing output inside 
the firm when that reduces costs.67   Coase’s analysis of market forces 
demonstrates why the Posnerian conception of the judicial system is both 
consistent with classical liberalism and superior to Hayek’s structure.68  In 
Coase’s economic structure, profit maximizing behavior consists of a firm 
purchasing other firms’ outputs when doing so reduces the purchasing firm’s 
costs and manufacturing output itself when doing so reduces the firm’s 
costs.69  Posner points out that producing within the firm rather than 
                                                 
61 Zywicki & Sanders, Posner, Hayek, supra note 244, at 602-03.   
62 Id. at 561.   
63 POSNER, ECONOMIC ANALYSIS OF LAW, supra note 3, at 31-34; Posner, Hayek, Law, and 
Cognition, supra note 3, at 165.   
64 Zywicki & Sanders, Posner, Hayek, supra note 244, at 570, citing to Posner, Hayek, Law, 
and Cognition, supra note 3, at 162-63.   
65 POSNER, ECONOMIC ANALYSIS OF LAW, supra note 3, at 10-13 (this contrasts with Hayek’s 
model in which equilibrium only describes the separate plans developed by individual 
economic actors acting in ignorance of one another).   
66 Posner, Hayek, Law, and Cognition, supra note 3, at 149.   
67 Ronald H. Coase, The Nature of the Firm, 4 ECONOMICA 386 (1937) [hereinafter Coase, The 
Nature of the Firm]; see also Elias K. Khalil, Information, Knowledge and the Close of 
Friedrich Hayek's System, 28 E. ECON. J. 319, 331 (2002).   
68 RONALD. H. COASE, THE FIRM, THE MARKET, AND THE LAW, ESSAYS ON THE INSTITUTIONAL 

STRUCTURE OF PRODUCTION 4 (1988); RICHARD A. POSNER, OVERCOMING LAW 412, 419 
(1995).   
69 Coase, The Nature of the Firm, supra note 67; see also Elias K. Khalil, supra note 68, at 
331.   
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purchasing from other firms—the classic make or buy decision—is the 
private sector’s version of whether to engage in central planning (i.e. 
internalizing manufacturing operations) or rely on market forces (purchasing 
from other producers in the market); which is how neo-classical economic 
theory determines when government intervention or reliance on the market is 
preferable.  The analysis shows that sometimes, central planning produces 
better results, other times it does not.70     

Posner argues that a judge should apply economic principles by 
considering, “the probable impact of alternative rulings on the  behavior of 
people engaged in activities that give rise to the kind of . . .  case before 
him.”71  While Judges should try to increase efficiency, they should not try to 
promote specific societal values; “[i]f courts do not have effective tools for 
redistributing wealth, it is to the benefit of all interest groups that when 
courts are enforcing common law principles they should concentrate on 
trying to increase the aggregate wealth of society by making the principles 
and case outcomes efficient.” 72  Posner argues that litigants communicate 
individual preferences and constraints to judges, who can then weigh these 
various elements and issue decisions that produce rational resource 
allocations.73  However, he argues, judges should only do so in those cases 
where transaction costs would prevent an economically efficient transaction 
from occurring without judicial action because, “[t]he common law 
establishes property rights, regulates their exchange, and protects them 
against unreasonable interference - all to the end of facilitating the operation 
of the free market, and where the free market is unworkable of simulating its 
results.”74   

Posner supports stare decisis where precedent is clear unless there is a 
compelling reason to overturn it, both because stare decisis increases 
predictability and because it minimizes judicial expense.75  If the precedents 
are not straightforward, the judge can simply apply the rule of his choice.76  
Posner concludes, “[a] rule of the common law emerges when its factual 
premises have been so validated by repeated testing in litigation that 
additional expenditures on proof and argument would exceed the value of the 
additional knowledge produced.”77  Posner believes judges should generally 
adhere to precedent; however, judges should also seek outside information in 
crafting legal rules; judgesmay be so bereft of good sources of information 

                                                 
70 Posner, Hayek, Law, and Cognition, supra note 3, at 162.   
71 POSNER, ECONOMIC ANALYSIS OF LAW, supra note 3, at 33.   
72 Id. at 715.   
73 Posner, Hayek, Law, and Cognition, supra note 3, at 164-65.   
74 POSNER, ECONOMIC ANALYSIS OF LAW, supra note 3, at 316.   
75 Id. at 745, 753.   
76 Id. at 743-45.    
77 Id. at 753.  
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that their most efficient method of deciding cases and resolving issues of 
institutional design is to follow, or at least to be strongly constrained by, 
precedent.78  According to Zywicki and Sanders, Posner believes that legal 
rules often dominate the action of parties subject to the incentives the legal 
rules create.79   

Posner rejects the notion that judges should only follow custom because 
custom may become harmful to society.80  He also believes that Hayek offers 
no answer as to when lawmakers should - as Hayek admits occasionally must 
happen - reject custom.81  Posner argues that sometimes it “makes no sense to 
base law on custom because a custom may reflect conditions that have 
changed… .  Customs may in short be vestigial and dysfunctional.”82  Posner 
recommends judicial intervention where transaction costs would prevent an 
economically efficient transaction from occurring without judicial action on 
grounds that where transactions costs are high, the court can allow the market 
to simulate the results that would occur in a competitive market if the market 
would otherwise fail to function.83   

According to Posner, Hayek fails to distinguish between rule of law and 
rule of good law.  Both Nazi Germany and the Soviet Union met all of the 
requisites of a rule of law.  However, neither met the requirements for a rule 
of good law.84  Posner claims that judges do not simply find the law to create 
rule of law as Hayek claims, they make it, a view also held by Justice Scalia:    

 
I am not so naive (nor do I think our forbearers were) as to be 
unaware that judges in a real sense “make” law. But they make it as 
judges make it, which is to say as though they were “finding” it - 
discerning what the law is, rather than decreeing what it is today 
changed to, or what it will tomorrow be.85      

 
  

                                                 
78 Id. at 746. 
79 Zywicki & Sanders, Posner, Hayek, supra note 244, at 574 (citing Posner, Hayek, Law, and 
Cognition, supra note 3, at 151).   
80 POSNER, ECONOMIC ANALYSIS OF LAW, supra note 3, at 329.   
81 Posner, Hayek, Law, and Cognition, supra note 3, at 162.   
82 Id.   
83 POSNER, ECONOMIC ANALYSIS OF LAW, supra note 3, at 316.   
84 POSNER, PRAGMATISM, AND DEMOCRACY, supra note 3, at 281 (2003).  Posner’s view is 
supported by many other commentators.  See, e.g., Joseph Raz, The Rule of Law and Its 
Virtue, in THE AUTHORITY OF LAW 210, 226-29 (1979); Cass R. Sunstein, LEGAL REASONING 

AND POLITICAL CONFLICT 188-21 (1996).  See contra, Todd J. Zywicki, Book Review, 8 
CONST. POL. ECON. 355, 355-58 (1997) (reviewing Cass R. Sunstein, LEGAL REASONING AND 

POLITICAL CONFLICT (1996)).   
85 James B. Beam Distilling Co. v. Georgia, 501 U.S. 529, 549 (1991) (Scalia, J., concurring).   
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Posner concludes: 
 
Sometimes it makes sense for law to follow custom because custom 
may indeed impound the information relevant to the activity that 
the custom concerns. The set of customs known as the “law 
merchant” provided, and rightly so, the foundation of modern 
Anglo-American contract law.  But often it makes no sense to base 
law on custom because a custom may reflect conditions that have 
changed - lacking central direction, custom tends to lag behind 
social and economic change - or may be the product of incentives 
that diverge from the socially desirable ....  Customs may in short 
be vestigial and dysfunctional.  And again, on the crucial question 
of when law should reject custom, Hayek casts no light.86   

 
C. Tullock’s Theory of the Law 

 
Hayek and his followers described the common law as an efficient 

spontaneous order; Posner would allow positivist rulings within a common 
law structure when there would otherwise be market failure and courts could 
resolve disputes in a manner that simulated an efficient market outcome.  
Tullock claims that the common law adversary process is a failed structure 
that generally produces suboptimal social outcomes relative to those of the 
civil law structure.87  Civil law is a legal system whose principles are 
contained in statutes that make up a legal code that explains the rights 
entitlements, and legal mechanisms applied by judges to resolve disputes.88  
The court proceedings are dominated by judges proceeding in inquisitorial 
fashion to apply the code to the facts the judge uncovers; attorneys act as 
secondary players in the proceedings.89  Tullock would replace the American 
common law structure with a civil law structure to eliminate the rent-seeking 
pressures and suboptimal results he argues the common law system 
produces.90  The civil law, he asserts, maximizes the accuracy of the outcome 
(error costs) and minimizes the cost of producing the outcome 
(administrative costs).91   

                                                 
86 Posner, Hayek, Law, and Cognition, supra note 3, at 162.   
87 Todd J. Zywicki, Spontaneous Order and the Common Law, Gordon Tullock’s Critique, 
135 PUB. CHOICE 35, 36 (April, 2008) [hereinafter Zywicki, Gordon Tullock’s Critique].   
88 Thomas H. Reynolds, Introduction to Foreign and Comparable Law, 47-59, in ACCIDENTAL 

TOURIST ON THE NEW FRONTIER:  AN INTRODUCTORY GUIDE TO GLOBAL LEGAL RESEARCH, 
Jeanne Rehberg and Radu D. Popa, eds. (1997). 
89 Id. at 57-59.   
90 Zywicki, Gordon Tullock’s Critique, supra note 87, at 38.   
91 Richard A. Posner, An Economic Approach to Legal Procedure and Judicial 
Administration, 2 J. OF L. STUDIES, 399 (1973). See also, Todd J. Zywicki, Institutional Review 
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Tullock claims the common law structure, “places little or no value on 
searching for the truth.  It is a combat system in which winning is the sole 
objective.”92  Tullock argues that increasing administrative expenses actually 
decreases accuracy.93  Like interest groups engaging in rent-seeking activity 
to secure favorable legislation, under the common law structure, investment 
in lawyers and expert witness, not truth, determines the outcome as each 
party tries to impose costs on the other party.94  Tullock asserts, “[t]he benefit 
to my case and the injury to the other case are identical.  In other words, 
there is an externality falling on my opponent of exactly the same size as the 
benefit I receive.”95  Thus, the winning party makes a net profit from 
litigating; however, from the social standpoint this is more than offset by the 
costs imposed on other people in a process he analogizes to lobbying.96  He 
continues, “[the] social product itself tends to be lost in a sea of social 
waste.”97   

Tullock rejects Hayek’s argument that the common law collects 
decentralized individual actions into a benevolent spontaneous order, 
comparing it instead to a capricious system.  He asserts that the common law 
is a malign spontaneous order because decentralized self-interested behavior 
by litigants depresses overall social welfare.98  Instead, he asserts, the 
American legal system at best is capricious and at worst a random lottery.   
He concludes that it would be much more cost effective to decide outcomes 
by flipping a coin or by rolling a die rather than by indulging in the “high-
cost farce” of the typical jury trial.99  

In contrast, in the civil law, the investigation, fact finding, and 
adjudication is mostly performed by the judge.100  Tullock claims that such a 
system is a more accurate and less expensive means of resolving disputes 
than is the common law system because most of the resources are targeted at 
seeking the truth rather than concealing it.  Because the judge does not have 
an incentive to introduce misleading facts or theories, the civil law judge has 
no reason to pursue facts or theories that are misleading, conceal the truth, or 
to try to divert the fact-finder’s attention toward irrelevant or misleading 
facts; he or she will be more likely to converge on the truth.  Thus, accuracy 
                                                                                                                   
Boards as Academic Bureaucracies an Economic and Experiential Analysis, 101  
NORTHWESTERN U. L. REV. 861 (2007).   
92 Tullock, The Case Against the Common Law, supra, note 4, at 399-455.   
93 Id.     
94 Tullock, Rent-Seeking and the Law, supra note 4, at 184-85.   
95 Tullock, Anglo-Saxons versus the Rest of the World, supra note 4, at 354. 
96 Tullock, Rent-Seeking and the Law, supra note 4, at 187.     
97 Tullock, The Case Against the Common Law, supra note 4, at 423.   
98 Zywicki, Gordon Tullock’s Critique, supra note 87, at 42.   
99 Tullock, The Case Against the Common Law, supra note 4, at 451; Zywicki, Gordon 
Tullock’s Critique supra note 87, at 43.   
100 Thomas H. Reynolds, supra note 88, at 57-59.   
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should be higher and social costs lower under a civil law than under a 
common law system.101  Tullock explains that the common law structure 
persists because of inertia resulting from centuries of custom and pressure 
from attorneys who have a vested interest in maintaining the status quo.102   

Zywicki concludes that Tullock has identified potential problems with 
the common law structure that neither Hayek nor Posner address.  There 
seems to be little doubt that the overall administrative costs of dispute 
resolution are higher in common law countries than continental civil law 
countries; however, there is no evidence whether the civil law leads to lower 
error costs103 and some evidence that the system leads to higher error rates.104   

 
IV. THE DEBATE BETWEEN POSNER AND HAYEK 

 
A. The Hayekian Response to Posner 

 
The attack on Posner and support of Hayek’s views centers on the fear 

that allowing judges to pursue economic efficiency by making law will also 
lead to their pursuing egalitarianism or economic redistribution in reaching 
decisions.105  Hayek would equate Posner’s approach to socialist economic 
planning; which, Hayek claims, must fail, like all government intervention, 
because of the limits of human knowledge.106   

In response to Posner’s criticism that Hayek proposes a legal structure 
that will not evolve to meet the changing needs of society, Hayek’s defenders 
claim that the law that arises from Hayek’s spontaneous order will evolve.  
According to Hayek’s followers, judges will report on how the law has 
changed in their decisions, not “create those changes through social 
planning.”107  Societies select systems of rules that relate to each other to 
produce a spontaneous order in ways that an individual judge cannot see.108  

                                                 
101 Tullock, Anglo-Saxons versus the Rest of the World, supra note 4, at 300; Zywicki, Gordon 
Tullock’s Critique, supra note 87, at 43.   
102 Id. at 44.   
103 Id.    
104 See M. K. Block, J.S. Parker, O. Vyborna, and L. Dusek, An Experimental Comparison of 
Adversarial Versus Inquisitorial Procedural Regimes, 2 AMERICAN L. AND ECON. REV. 170-
194 (2000); J. Thibaut, L. Walker, and E. A. Lind, Adversary Presentation and Bias in Legal 
Decision Making, 86 HARVARD L. REV. 386-402 (1972).   
105 Todd J. Zywicki, The Rise and Fall of Efficiency in the Common Law: A Supply-Side 
Analysis, 97 NW. U. L. REV. 1551, 1563-64 (2003) [hereinafter Zywicki, The Rise and Fall of 
Efficiency in the Common Law].   
106 Zywicki & Sanders, Posner, Hayek, supra, note 244, at 566.  See also, Hayek, Knowledge 
in Society, supra note 2, at 519.   
107 Individual rules make sense only in the context of other legal rules, cultural customs, and 
habits of a society,Zywicki & Sanders, Posner, Hayek, supra note 244, at 562.   
108 HAYEK, RULES AND ORDER, supra note 2, at 99-100.    
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Zywicki and Sanders contrast Posner’s view of an in equilibrium set of 
markets, which judges can mimic in instances of market failure, with 
Hayek’s claim, “[a]dvance here is achieved… by our moving within an 
existing system of thought and endeavoring by a process of piecemeal 
tinkering, or ‘immanent criticism,’ to make the whole more consistent both 
internally as well as with the facts to which the rules are applied.”109   

Hayek’s view of precedent differs from conventional views in that he 
looks at systems of rules rather than an individual rule and precedent as a 
vehicle for maintaining parties’ expectations about legal rules.110  The 
general argument put forward by Hayek’s defenders is based on the argument 
that judges should follow precedent of many consistent decisions but not be 
bound by a single decision.111  They argue that the value of the rule or 
principle is demonstrated by the independent endorsement of several 
judges.112  With respect to the traditional role of precedent, Zywicki claims, 
“[f]or most of the history of the common law, although judges followed 
precedent where available, they did not follow the doctrine of stare 
decisis.”113  Further; Hayek asserts that judges should not adhere to precedent 
that conflicts with a more coherent principle that guides individual 
expectations.114  How one identifies those principles or how they are 
validated is never explained.  Hayek’s response to Posner’s endorsement of 
precedent is that the decisions of many judges over time produce legal 
principles of greater wisdom through spontaneous order than do decisions in 
individual cases.115  Hayek claims that the resulting law will be better for 
society than law produced by a judge or legislature.116  Plucknett 

                                                 
109 Id. at 118; Zywicki & Sanders, Posner, Hayek, supra note 244, at 570 (citing to Posner, 
Hayek, Law, and Cognition, supra note 3, at 162-63 (2005)).   
110 Zywicki & Sanders, Posner, Hayek, supra note 244, at 580.  See also, GERALD J. POSTEMA, 
BENTHAM AND THE COMMON LAW TRADITION 211-13 (1986) (claiming positivist law roots for 
stare decisis); Harold J. Berman & Charles J. Reid, Jr., The Transformation of English Legal 
Science: From Hale to Blackstone, 45 EMORY L.J. 437, 514 (1996) (which characterizes strict 
stare decisis as “essentially a positivist theory, more congenial to the codification movement 
but grafted onto the doctrine of precedent”).    
111 HAYEK, RULES AND ORDER, supra note 2, at 117.   
112 See J.G.A. POCOCK, BURKE AND THE ANCIENT CONSTITUTION: A PROBLEM IN THE HISTORY 

OF IDEAS, IN POLITICS, LANGUAGE & TIME: ESSAYS ON POLITICAL THOUGHT AND HISTORY 202, 
213 (1971); A.C. Pritchard & Todd J. Zywicki, Finding the Constitution: An Economic 
Analysis of Tradition's Role in Constitutional Interpretation, 77 N.C. L. REV. 409, 491 (1999) 
[hereinafter Pritchard & Zywicki, Finding the Constitution].    
113 Zywicki, The Rise and Fall of Efficiency in the Common Law supra note 105, at 1565-81 
(discussing the historical use of precedent and stare decisis).   
114 HAYEK, MIRAGE OF SOCIAL JUSTICE, supra note 2, at 26.   
115 HAYEK, RULES AND ORDER, supra note 2, at 118-20.  As discussed above, the distinction 
may be more manufactured than real.  See text and accompanying notes 77-80 supra.   
116 HAYEK, RULES AND ORDER, supra note 2, at 116-17; Pritchard & Zywicki, Finding the 
Constitution, supra note 112, at 520.   
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characterizes Hayek’s view as “one case constitutes a precedent [under stare 
decisis]; several cases serve as evidence of a custom . . . .  It is the custom 
which governs the decision, not the case or cases cited as proof of the 
custom. . . . .  A single case was not a binding authority, but a well-
established custom (provided by a more or less casual citing of cases) was 
undoubtedly regarded as strongly persuasive.”117   

With respect to reliance on stare decisis Hayek’s defenders argue that 
he supported a traditional (pre 19th century) common law structure in which 
judges were not “bound by any past articulation of that law, never absolutely 
bound to follow a previous decision, and always free to test it against his 
tradition-shaped judgment of its reasonableness.”118  This line of reasoning 
postulates that for most of the common law's history the force of precedent 
derived from its persuasiveness and “congruence of legal decisions with 
expectations, reason, and judgment,” not from its binding force as 
authoritative stare decisis.119  The value of a principle was established 
through endorsement by multiple judges reaching the same conclusion about 
its wisdom.120  It is not clear that this approach is inconsistent with Posner’s 
own views.121   

According to Zywicki and Sanders, Hayek argues that legal rules are 
merely one of many different sets of social rules that govern interactions.122  
Zywicki and Sanders argue to achieve the result Hayek argues is essential, a 
Posnerian judge would have to:  1) possess sufficient learning, information, 
and expertise to be able to determine what the applicable efficient legal rule 
is, 2) determine whether the rule is efficient when embedded in and 
interacting with other relevant legal rules, and 3) determine whether the legal 
rule is efficient when it interacts with other relevant non-legal rules that 
affect the litigants.123  According to Hayek and his supporters the third point 
is essential because the internal consistency of the rule structure is needed to 
preserve legitimate expectations that in turn maximize the efficiency of 
interpersonal coordination. 124   

                                                 
117 THEODORE F.T. PLUCKNETT, A CONCISE HISTORY OF THE COMMON LAW 347 (5th ed. 1956) 
see also A.K.R. KIRALFY, POTTER'S HISTORICAL INTRODUCTION TO ENGLISH LAW AND ITS 

INSTITUTIONS 275-77 (4th ed. 1958); Zywicki, The Rise and Fall of Efficiency in the Common 
Law supra note 105, at 1568-69; Berman & Reid, supra, note 110, at 445.   
118 POSTEMA, supra note 110, at 194-95.   
119 Zywicki, The Rise and Fall of Efficiency in the Common Law, supra note 105, at 1578.   
120 See POCOCK, supra note 112, at 202, 213; Pritchard & Zywicki, Finding the Constitution, 
supra note 112, at 491.   
121 Posner, Hayek, Law, and Cognition, supra note 3.   
122 Zywicki & Sanders, Posner, Hayek, supra, note 244, at 574, citing to Friedrich A.  Hayek, 
RULES AND ORDER, supra note 2, at 74.    
123 HAYEK, RULES AND ORDER, supra note 2, at 26.   
124 Id. at 115, 118-19.    
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Posner claims that Hayek’s rule of law cannot be equated with rule of 
good law.  In response, Zywicki and Sanders argue, “Posner’s use of the term 
rule of law fails to situate it in a social context as Hayek does, leading to 
Posner’s confusion.”125  Zywicki & Sanders’s defense of Hayek’s use of the 
term rule of law includes a concession that, “[i]t may be that Hayek, in fact, 
committed the error ascribed to him by Posner; however, it is necessary to 
first fully understand what Hayek meant by the rule of law and why he may 
have been correct to use the term in the way he did.”126  Hayek’s rule of law 
was narrowly defined as a spontaneous system that did not allow for 
discretionary creation of law by individual decision writing judges.127  
Therefore, Hayek’s rule of law was, for Hayek, rule of good law in the sense 
that it contrasted with rule of men, increasing the predictability of behavior 
by increasing the predictability of how property rights and contracts would 
be enforced and providing remedies for tortious conduct, and criminal 
behavior.128  For Hayek, the rule of law depends on common law that is 
generated from preexisting norms and expectations, his spontaneous order, 
not chosen by judges or anyone else.129  The weakness of the argument is that 
it does not distinguish between Nazi Law and English Law.  For Hayek, rule 
of law contrasted with legal positivism, that is, with judges engaging in 
central planning as sovereign decision makers.130  The argument depends on 
Hayek’s notion that judges cannot make the laws that govern their society.131   

As Zywicki and Sanders concede, Hayek’s argument that “[r]ules are 
emergent properties from the larger common law system therefore judges 
only declare the law rather than make it” is contestable.132  Hayek viewed his 
endorsement of the common law as “an explanation of how legal rules can 
emerge independently from the will of individual lawmakers.”133  Zywicki & 
Sanders conclude, “[t]hus, there is no inconsistency in stating that common 
law rules are the result of human action but not of human design, in a way 
that is logically impossible under legislative rulemaking or a positivist vision 
of judicial decision making.”134   
 

                                                 
125 Zywicki & Sanders, Posner, Hayek, supra note 244, at 562.    
126 Id. at 587.   
127 HAYEK, CONSTITUTION OF LIBERTY, supra note 2, at 208-09.   
128 HAYEK, RULES AND ORDER, supra note 2, at 85.   
129 Id. at 117-18.   
130 Zywicki & Sanders, Posner, Hayek, supra note 244, at 588-89; Todd J. Zywicki, 
Reconciling Group Selection and Methodological Individualism, in 7 ADVANCES IN AUSTRIAN 

ECONOMICS: EVOLUTIONARY PSYCHOLOGY AND ECONOMIC THEORY 267, 273-75 (Roger Koppl 
ed., 2004).   
131 HAYEK, RULES AND ORDER, supra note 2, at 116.   
132 Zywicki & Sanders, Posner, Hayek, supra note 244, at 589.   
133 Id. at 591-92 (citing HAYEK, RULES AND ORDER, supra note 2, at 118-22). 
134 Zywicki & Sanders, Posner, Hayek, supra note 244, at 592.   
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B. Posner’s Response to Hayek 
 
Legal positivism is in contrast with Hayek’s view that judges must find 

the law in custom;135 however, many libertarians concede that legal 
positivism is consistent with libertarian principles.136  Posner argues that 
Hayek “is insufficiently critical of the limitations of custom as a normative 
order.”137  Hayek never explains what counts as custom.138  Perhaps as a 
result of this omission, some of Hayek’s disciples would count Roman 
statutory law as custom.139  Hayek rejects economics or social-scientific 
analysis as a basis for adjudication because he does not want judges to try to 
apply economic principles.140   

Posner responds to the criticisms of Hayek’s followers by asserting:   
 
[Hayek] puts too much weight on evolution, neglecting the fact that 
lacking a teleology, evolution cannot be assumed to lead to 
normatively attractive results.  Two limitations of custom as a 
source of social norms require particular emphasis. The first arises 
from the fact that, as in the pollution and monopoly examples, 
customs often support cooperative activities that are harmful to 
society as a whole.  Competing firms might evolve a custom that 
price cutting is unethical; that custom, encouraging an 
unwholesome degree of cooperation, obviously could not be made 
the basis of antitrust law--in fact it has to be forbidden by that law.  
Similarly, manufacturers could be expected to evolve a custom of 
ignoring the pollution they create; that custom could not be made 
the basis of environmental law.  Or consider, what is analytically 
similar, accidents to ‘strangers’ in the sense of persons with whom 
the injurer has no actual or potential contractual relation.141 

                                                 
135 HAYEK, RULES AND ORDER, supra note 2, at 28.   
136 ROBERT NOZICK, ANARCHY, STATE, AND UTOPIA, 26-53 (1974); Helga Varden, Nozick’s 
Reply to the Anarchist, 28 L. & PHIL. 585 (2009).     
137 Posner, Hayek, Law, and Cognition, supra note 3, at 151.  In addition to Posner’s critique, 
Francesco Parisi identifies problems with Hayek’s customary law argument.  See, e.g., 
Francesco Parisi, Spontaneous Emergence of Law: Customary Law, in 5 ENCYCLOPEDIA OF 

LAW AND ECONOMICS:  THE ECONOMICS OF CRIME AND LITIGATION 603, 611-18 (Boudewijn 
Bouckaert & Gerrit De Geest eds., 2000); Richard A. Posner & Eric B. Rasmusen, Creating 
and Enforcing Norms, with Special Reference to Sanctions, 19 INT'L J. L. & ECON. 369 
(1999).    
138 HAYEK, ROAD TO SERFDOM, 22, 74, 152-53 .   
139 See, e.g., BRUNO LEONI, FREEDOM AND THE LAW 9-10, 82-86 (3d ed. 1991).    
140 Posner, Hayek, Law, and Cognition, supra note 3, at 152.   
141 Id. at 151.  See also POSNER, ECONOMIC ANALYSIS OF LAW supra note 3 at 328-9 (“Hayek 
overlooks the fact that customs often support cooperative activities that are harmful to society 
as a whole.”).   
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These problems, ignored by Hayek, arise where there is no custom-giver 
analogous to a legislature because custom changes slowly; when economic or 
social practices change quickly custom may not keep up.142  Hayek does not 
defend limiting judicial discretion on grounds that legislatures have superior 
competence to judges in prescribing rules of conduct.  He does; however, 
argue that legislatures may be superior to judges in making law prospectively 
in order to protect reasonable expectations.143  Posner argues that sometimes 
following custom makes sense; in other instances it “makes no sense to base 
law on custom because a custom may reflect conditions that have changed, 
making customs vestigial and dysfunctional.”144  According to Posner, 
neither Hayek nor his successors: 

 
have offered convincing reasons for believing that instrumental 
reasoning guided by economic models can never improve 
government regulation, for example by selected measures of 
deregulation and privatization . . . .  Nor are they able to distinguish 
satisfactorily between government and business bureaucracies so 
that the logic of their critique is that society should aspire to restore 
the atomistic structure of the pre-Industrial Revolution economy.145   

 
Hayek uses true law to denote legal doctrines and procedures that 

conform to his rule of law.146  Posner points out, “[t]his is a misleading usage 
because the opposite of "true law" in his sense is not false law or no law, but 
bad law.  To equate law to the rule of law is to embrace the natural-law 
conception of law that law is not law unless it possesses certain civilized 
features.147  Since the concept of rule of law is normative, not a description of 
what all law has in common; “[i]t seems to imply that a society without it is 
lawless, whereas a society that lacks the rule of law is merely not a liberal 
society.”148   
 

  

                                                 
142  Id.   
143 HAYEK, RULES AND ORDER, supra note 2, at 88-89 (1983).  Posner, Hayek, Law, and 
Cognition, supra note 3, at 151-52 (2005).   
144 Id. at 162.   
145 Id. at 164;  see also Sanford Ikeda,, DYNAMICS OF THE MIXED ECONOMY: TOWARD A 

THEORY OF INTERVENTIONISM 56 (1996).   
146 CONSTITUTION OF LIBERTY, supra note 2, at 208-09 (1960). 
147 Posner, Hayek, Law, and Cognition, supra note 3, at 153.   
148 Id.   
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V. ARGUMENTS FOR-AND-AGAINST HAYEK’S CONCEPT OF 

SPONTANEOUS ORDER 
 

Spontaneous ordering as a defense of minimizing judicial action 
continues to be advanced by Hayek’s disciples.149  The law merchant is 
supposed to be a prime example of a body of law that Hayek’s followers 
claim evolved spontaneously:  “The self-sufficiency of the Law Merchant 
therefore retains its basic ingredients today as it did yesterday: it remains 
trans-regional in character, commercial in orientation, and expeditious in 
intent.”150  In law merchant, “reciprocal arrangements are the basic source of 
the recognition of duty to obey law (and of law enforcement when state 
coercion does not exist).”151  The argument of spontaneous ordering 
advocates, is that Law Merchant provided default rules for contracts 
throughout Europe.152  According to this school of thought, the modern Law 
Merchant emerged without central legislative authority.  The example is 
supposed to illustrate law developed by spontaneous order.  Ellickson even 
argues that anarchy does not imply disorder; only those unable to envision 
order without government equate anarchy and disorder.153  Merchant 
practices were supposed to have been absorbed into English law by judges 
who dictated conformity with merchant customs relating to dispute 

                                                 
149 HAYEK, ROAD TO SERFDOM, supra note 2, at 3-37; HAYEK, RULES AND ORDER, supra note 
2.  Disciples include Bruce L. Benson, Customary Law with Private Means of Resolving 
Disputes and Dispensing Justice: A Description of a Modern System of Law and Order 
Without State Coercion, 9 J. LIBERTARIAN STUD. 25 (1990);  Lon L. Fuller, THE MORALITY OF 

LAW, esp. ch. 1 (1969); R.C. Ellickson, ORDER WITHOUT LAW (1991); Nozick, supra note. 
136 (A minimalist state arises naturally from anarchy); Bruce L. Benson, Enforcement of 
Private Property Rights in Primitive Societies: Law Without Government, 9 J. LIBERTARIAN 

STUD. 1, 1-22 (1989); David Friedman, THE MACHINERY OF FREEDOM (2d ed. 1971);   Murray 
N. Rothbard, MAN, ECONOMY, AND THE STATE: A TREATISE ON ECONOMIC PRINCIPLES (1962).    
150 Leon E. Trakman, THE LAW MERCHANT: THE EVOLUTION OF COMMERCIAL LAW 3 (1983).   
151 Bruce L. Benson, Economic Freedom and the Evolution of Law, 18 CATO J. 209, 211 
(1998); see also Bruce L. Benson, The Spontaneous Evolution of Commercial Law, 55 S. 
ECON. J. 644, 646 (1989).   
152 -Emily Kadens, The Myth of the Customary Law Merchant, 90 TEX. L. REV. 1153, 1154-55 
(2012) [hereinafter Kadens, The Myth of the Customary Law Merchant]; citing to Leon 
Trakman, Ex Aequo et Bono: Demystifying an Ancient Concept, 8 CHI. J. INT'L L. 621, 629 
(2008); Zywicki, The Rise and Fall of Efficiency in the Common Law, supra note 105, at 1593 
(calling the Law Merchant a “collection of informal procedures and customary law” that was 
“largely universal”); Thomas E. Carbonneau & Marc S. Firestone, Transnational Law-
Making: Assessing the Impact of the Vienna Convention and the Viability of Arbitral 
Adjudication, 1 EMORY J. INT'L DISP. RESOL. 51, 57 (1986); Charl Hugo, The Legal Nature of 
the Uniform Customs and Practice for Documentary Credits: Lex Mercatoria, Custom, or 
Contracts?, 6 S. AFR. MERCANTILE L.J. 143, 144-45 (1994).  Bernardo M. Cremades & Steven 
L. Plehn, The New Lex Mercatoria and the Harmonization of the Laws of International 
Commercial Transactions, 2 B.U. INT'L L.J. 319 (1984).   
153 ELLICKSON, supra note 149, at 138.   
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resolution.154  Commercial practices of merchants were supposed to have 
produced a single international commercial law independent of government 
involvement.155   

The historical evidence conflicts with evolution of the Law Merchant as 
an example of spontaneous creation of law.156  Rather,Law Merchant was 
derived from a mix of traditional commercial practice, Roman, medieval, and 
contemporary statutes.  The body of law from all of those sources was used 
by common law courts to interpret and enforce contracts, statutes, and 
customs.157  To the extent that some laws evolved from custom, they often 
varied from place to place based on local law developed in litigation by 
merchants, brokers, and insurers.158  

Pollock and Maitland point out that in England the Law Merchant was a 
body of rules apart from the common law that applied to mercantile 
transactions, not a special law for merchants.  “It would we think have been 
found chiefly to consist of what would now be called rules of evidence, rules 
about the proof to be given of sales and other contracts, rules as to the legal 
value of the tally and the God’s penny; for example, the law merchant took 
one view of the effect of an ‘earnest,’ the common law another.”159  
Commercial law in the time of Edward I was covered by his issue of the 
Carta Mercatoria, a code derived from sources in the south of Europe 
including the statutes of Avignon.160     

                                                 
154 Robert D. Cooter, Structural Adjudication and the New Law Merchant: A Model of 
Decentralized Law, 14 INT’L REV. L. & ECON. 215 (1994).   
155 Kadens, The Myth of the Customary Law Merchant, supra note 152; Zywicki, The Rise and 
Fall of Efficiency in the Common Law, supra note 105, at 1596; Bruce L. Benson, THE 

ENTERPRISE OF LAW: JUSTICE WITHOUT THE STATE 30-32 (1990); Leon E. Trakman, supra note 
149, at 10-11.   
156 Kadens, The Myth of the Customary Law Merchant, supra note 152, at 1157; Jonassen, The 
Law and the Host of The Canterbury Tales, 43 J. MARSHALL L. REV. 51, 59-60 (2009); Bryan 
Druzin, Buying Commercial Law: Choice of Law, Choice of Forum, and Network 
Externalities, 18 TUL. J. INT'L & COMP. L. 131, 161-62 (2009); Nikitas E. Hatzimihail, The 
Many Lives - and Faces - of Lex Mercatoria: History as Genealogy in International Business 
Law, LAW & CONTEMP. PROBS. 169, 173, (Summer 2008)).   
157 Kadens, The Myth of the Customary Law Merchant, supra note 152, at 1153.   
158 Id.   
159 Frederick Pollock & William Maitland, 1 HISTORY OF ENGLISH LAW  467, 2nd ed. 1898, 
reprinted, 1968, University Printing House, Cambridge.   
160 Id.  See also, Kadens, The Myth of the Customary Law Merchant, supra note 152, at 1156; 
Ralf Michaels, The Mirage of Non-state Governance, 2010 UTAH L. REV. 31, 37-38 (2010) 
(“lex mercatoria as non-state law is a myth”); Ralf Michaels, The True Lex Mercatoria: Law 
Beyond the State, 14 IND. J. GLOBAL LEGAL STUD. 447, 453-54 (2007) (citing sources rebuking 
lex mercatoria as non-state law); Stephen E. Sachs, From St. Ives to Cyberspace: The Modern 
Distortion of the Medieval “Law Merchant,"”21 AM. U. INT'L L. REV. 685 (2006) (At market 
fairs, English courts were neither established by merchants nor staffed by merchant judges.  
Courts did apply a substantive Law Merchant; however, the rules they expressed were not 
uniform even within England.); see, e.g., Christopher R. Drahozal, Contracting Out of 
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Outside of England, custom was freely augmented by both statute and 
customary law rules arising from commercial, sales, and insurance contracts 
that were often inconsistent from place to place.  Rules were borrowed from 
the customs statutes and policies promulgated by government or from Roman 
law.161  In sixteenth-century France challenges to oral customary law that 
dominated 14th century French law were inconsistent from locality to 
locality and increasingly conflicted with the emerging centralized 
hierarchical court structure.162  As a result, between 1500 and 1580 French 
kings ordered parliamentary lawyers from Paris to codify and standardize 
town customs.163  They summoned large local assemblies to discuss and 
decide by majority vote  what should be included in the code.164   

The mainstream view was, “[t]he pliability of custom, the difficulty of 
proving it with any assurance, and the complexity of transmitting it from 
place to place may have been an important reason that courts of appeals 
throughout continental Europe, and even trial courts in the Italian cities, 
looked to Roman and canon law (ius commune) rather than to merchant 
custom in resolving commercial disputes.”165  Merchants often wanted a 
court, public legislature, or guild to establish a rule for them.  A statute or 

                                                                                                                   
National Law: An Empirical Look at the New Law Merchant, 80 NOTRE DAME L. REV. 523, 
527-28 (2005); Albrecht Cordes, The Search for a Medieval Lex mercatoria, FROM LEX 

MERCATORIA TO COMMERCIAL LAW 53 (Vito Piergiovanni ed., 2005) (arguing no set of 
standard international rules facilitated transnational trade); Charles Donahue, Jr., Medieval 
and Early Modern Lex mercatoria: An Attempt at the Probatio Diabolica, 5 CHI. J. INT'L L. 21 

(2004) (neither treatises nor codifications of merchant-created customary commercial law 
were written by merchants;  the concept of a customary Law Merchant appears to have been  
unknown to the leading commercial jurist of the sixteenth century); Emily Kadens, Order 
Within Law, Variety Within Custom: The Character of the Medieval Merchant Law, 5 CHI. J. 
INT'L L. 39 (2004) (commercial law did not develop in isolation from the state); Mary 
Elizabeth Basile, Jane Fair Bestor, Daniel R. Coquillette & Charles Donahue, Jr., LEX 

MERCATORIA AND LEGAL PLURALISM: A LATE THIRTEENTH-CENTURY TREATISE AND ITS 

AFTERLIFE (1998) (English law had no concept of a transnational Law Merchant; and what 
Law Merchant did exist was primarily procedural); James Steven Rogers, THE EARLY HISTORY 

OF THE LAW OF BILLS AND NOTES: A STUDY OF THE ORIGINS OF ANGLO-AMERICAN 

COMMERCIAL LAW 12-20 (1995) (English common law courts adjudicated commercial 
disputes); Oliver Volckart & Antje Mangels, ARE THE ROOTS OF THE MODERN LEX 

MERCATORIA REALLY MEDIEVAL?, 65 S. ECON. J. 427 (1999) (no lex mercatoria could have 
formed in the eleventh century); J.H. Baker, The Law Merchant and the Common Law Before 
1700, 38 CAMBRIDGE L.J. 295 (1979) (debunking the story of the incorporation of the Law 
Merchant into English common law under Mansfield). 
161 Kadens, The Myth of the Customary Law Merchant, supra note 152, at 1158.   
162 John P. Dawson, The Codification of the French Customs, 38 MICH. L. REV. 765-68 (1940).   
163 Id. at 770-72, 775.   
164 Id. at 778-80.   
165 See, e.g., Alain Wijffels, Business Relations Between Merchants in Sixteenth-Century 
Belgian Practice-Orientated Civil Law Literature, in FROM LEX MERCATORIA TO COMMERCIAL 

LAW, 261-64 (2005).   
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judicial decision could resolve confusion that arose when the lack of a single 
superior solution allowed competing customs to come into being, and the 
process of creating the legislation could fill in gaps and resolve long-standing 
uncertainties.166  The preambles of numerous seventeenth-century statutes 
across Europe relate that the rules were made because “the merchants of this 
town ... requested that we establish some ordinances concerning exchange, 
for the advancement of commerce and to prevent disorders, disputes, and 
costly suits, which arise too often.”167   

 
VI. LIBERTARIAN SUPPORT FOR POSNER’S VIEWS 

 
Libertarian legal theory both admires and distrusts positive law in the 

form of judicial economic analysis.168  Libertarian legal theory prior to 
Hayek was deontological and normatively-oriented, originally relying on 
natural rights theory and reasoning to produce normative statements about 
legal content.169  Posner’s law and economics school and the positions of 
other libertarians agree as to enforceability of contracts and property rights; 
they differ as to the judge’s approach to enforcement.170 The law and 
economics approach requires evidence that the potential cost of rent-seeking 
that arises from bargaining in a high-transactions cost environment such as 
an uneven bargaining power situation or a bilateral monopoly is high; 
therefore, the benefit of relying on voluntary negotiation when a dispute 
arises is low relative to the benefits of a legally imposed settlement.  
According to Zywicki, the common law rule with respect to legal 
intervention when a form generates external harm is to justify the rule using 
the normative justification, the justification used by the historical school of 
jurisprudence.171 

Zywicki’s 2012 analysis makes clear that one can make a case that even 
Hayek’s analysis can be read to support a theory of common law.  The 
support is based on a normative justification of his interpretation of the 
history of evolution of English common law through spontaneous order, tacit 
knowledge, and unarticulated wisdom that defines Hayek’s legal 

                                                 
166 Kadens, The Myth of the Customary Law Merchant, supra note 152, at 1196-97.   
167 Id. at 1198.   
168 Zywicki, Libertarianism Law and Economics, supra note 1.  
169 Id.  
170 Id.   
171Henry S. Maine, ANCIENT LAW (Cosimo Classics 2005) (1861); Friedrich C. Von Savigny, 
VON SAVIGNY’S TREATISE ON POSSESSION (Sir Erskine Perry trans.) (1848, Lawbook Exchange 
6th ed. 2003); Carelton K. Allen, LAW IN THE MAKING (1927, Legal Classics Library ed. 
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principles.172  Hayek justifies common law rules based on the propensity of 
the common law system to produce rules that benefit society by furthering 
coordination among them.  Hayek suggests that rules demonstrate their 
normative merit through their survival properties: rules co-evolve within 
some overall order of rules that are subject to a quasi-Darwinian process of 
selection.173    

If transactions costs are not negligible, parties may not be able to 
contract around the problem of externalities.174  Zywicki points out, “Hayek 
sometimes suggests that the legal framework itself is nothing more than the 
unconscious product of a process of the natural selection of cultural 
traditions, which we can neither fully comprehend nor deliberately control, 
except at our peril.”175   

For example, a plaintiff who tied up his boat at a private dock to escape 
a storm and, as a result of being cast loose by the dock’s owner, was 
damaged by the storm, has a claim for damages.176 Under economic 
principles of law, because the cost to the dock’s owner of preventing the 
wreck by permitting plaintiff to tie up was small, damage to boat and persons 
was high, and the plaintiff refused compensation for use of the dock (which 
refusal was not justified under the legal doctrine of private necessity) 
plaintiff could recover.  Because, under the circumstances, the transactions 
costs of contracting were high, the law and economics school argues that the 
courts have to fashion private necessity as a substitute remedy for a 
contract.177  The law and economics approach, but not Hayek’s approach, 
explains what the law is and the limits on the rule of private necessity by 
using the legal system to simulate the bargain that would have been reached 
absent the unequal bargaining power created by the emergency.178 

The principle is the same where parties enter into a transaction that the 
court finds is not enforceable because change of circumstances created 
unequal bargaining power between the parties.  In Alaska Packers’ Ass’n v. 
Domenico179 a cannery chartered a salmon fishing vessel and contracted with 
a crew to secure a supply of salmon.  Once under way, the fisherman refused 
to work until the company agreed to pay higher wages and benefits than the 
                                                 
172 HAYEK, RULES AND ORDER, supra note 3, See also Zywicki, Libertarianism Law and 
Economics, supra note 1.  
173 Zywicki & Sanders, Posner, Hayek, supra note 244, at 581-83. 
174 Id; see also Todd J. Zywicki, A Unanimity-Reinforcing Model of Efficiency in the Common 
Law, 46 CASE W. RES. L. REV. 961 (1996) [hereinafter, Zywicki, Unanimity-Reinforcing 
Model of Efficiency in the Common Law] (discussing subjective value).   
175 HAYEK, POLITICAL ORDER OF A FREE PEOPLE supra note 2, at 153-69.   
176 Ploof v. Putnam, 81 Vt. 471 (1908).    
177 Id.    
178 Zywicki, Libertarianism Law and Economics, supra note 1; Zywicki, Unanimity-
Reinforcing Model of Efficiency in the Common Law, supra note 173.   
179 Alaska Packers’ Ass’n v. Domenico, 117 F. 99 (9th Cir. 1902).   



Spring 2014/Hymson/143 
 

 

original contract called for.  The company was forced to agree to the new 
terms or not have fish for processing.  At the end of the voyage the company 
refused to pay the higher wages and benefits and the workers sued for 
performance of the new contract.  The court ruled that the modification was 
not supported by consideration and that the preexisting duty rule applied to 
prevent enforcement of the new contract.180  Absent an economic basis, the 
common law only provides an ambiguous solution based on the arbitrary rule 
that contracts should be enforced.  However, the first contract was entered 
into when both sides had alternatives and therefore had relatively equal 
bargaining power.  The second contract was entered into when there was no 
longer a competitive market for fishermen. The economic basis for the 
preexisting duty rule, extreme unequal bargaining power, explains the 
common law.  The company’s investment in boat and cannery depended on 
fulfillment of the first contract.181 Zywicki concludes, “[t]hese court 
compelled transactions are examples of market failures, which should be 
imposed only where market forces break down.  Otherwise judges are turned 
into central planners.”182  Zywicki claims as an example of economic theory 
of law gone wrong that substituting strict products liability for tort or 
contractual warranty law was an example of a legal changes based on faulty 
economic analysis because there was no market breakdown justifying the 
change.183  Notwithstanding that example, he concludes, “just because there 
is a potential for bad economic analysis that does not necessarily mean that it 
would be worthwhile to throw out the baby with the bathwater and abandon 
well-grounded economic analysis instead.”184   

As a general rule libertarianism encompasses law and economics.  
Zywicki concludes, “[t]he libertarian emphasis on the protection of property 
rights and nuisance is also sound economics as well as clear articulation of 
property rights; general enforcement of contractual exchanges are generally 
good for economic efficiency and interpersonal coordination as well.”185  He 
continues, “[w]here the logic of the law and economics version of the 
common law reaches conclusions different from libertarianism … I believe 
that the common law and law and economics approaches provide rules 
superior to that of libertarian philosophy.”186   

Zywicki squares his latest reconciliation of Posner with Hayek based on 
Hayek’s later writings, pointing out that Hayek argued a moral structure must 
underpin the legal structure;  
                                                 
180 Id.   
181 Zywicki, Libertarianism Law and Economics, supra note 1.   
182 Id.       
183 Id.   
184 Id.   
185 Id.   
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[t]he values which still survive from the small end-connected 
groups whose coherence depended upon them are ... often 
incompatible with the values which make possible the peaceful 
coexistence of large numbers in the Open Society.  The belief that 
while we pursue the new ideal of this Great Society ... we can also 
preserve the different ideals of the small closed society is an 
illusion.187  

 
Hayek continues:  
 

The rules of just conduct that emerge from the judicial process ... 
are discovered either in the sense that they merely articulate already 
observed practices or in the sense that they are found to be required 
compliments of the already established rules if the order which 
rests on them is to operate smoothly and efficiently.188   

 
Thus, Hayek in his later writings substantially weakened his support for 

private ordering, arguing that the comparison with market transactions is 
imprecise since the arbitration of disputes does not serve the same 
epistemological function as do prices in a market.189  Legislation may be used 
to recalibrate the common law.190   

Hayek conceded that case law may not develop fast enough to 
accommodate new circumstances, past decisions could have been in error, or 
those decisions could have produced unjust results, all of which could justify 
application of external standards such as economic efficiency.191  Where 
established law conflicts with a general sense of justice, the judge should 
modify his conclusions for the good of the ongoing order,192 “[c]ommon law 
judges are certainly authorized to develop the law at the margins, by deciding 
issues which are genuinely doubtful.”193  However, unlike Posner, Hayek 
concluded, the need for stability and predictability should limit judicial 
innovation:  “it is desirable that the new rule should become known before it 
is enforced; and this can be affected only by promulgating a new rule which 
                                                 
187 Hayek, MIRAGE OF SOCIAL JUSTICE, supra note 2, at 135-36.   
188 Hayek, RULES AND ORDER. supra note 2, at 122-23.   
189 Hayek, MIRAGE OF SOCIAL JUSTICE, supra note 2, at 71-72; see also Samuel T. Morison, 
Custom, Reason, and the Common Law: A Reply to Hasnas, 2 NYU J.L. & LIBERTY 209 214 
(2007) [hereinafter, Morison, Reply to Hasnas]; Norman Barry, Hayek on Liberty, in 
CONCEPTIONS OF LIBERTY IN POLITICAL PHILOSOPHY 282 (John Gray & Zbigniew Pelczynski 
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192 Id. at 118.   
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is to be applied in the future.”194  Hayek warns, “if the separate steps are not 
guided by a body of coherent principles, the outcome is likely to be a 
suppression of individual freedom.”195   

Others continue to argue, as does Morison, “Ex post resolution of legal 
disputes may not lead to an optimal body of rules for the coordination of 
future actions.”196  Unlike Posner, who is ambivalent about how flexible 
Hayek was,197 Morison argues that the idea decisions should be found 
“imbedded within past judicial decisions or in reasonable inferences to be 
drawn from them … leaves judges with a considerable measure of flexibility 
to arrive at morally sound judgments.”198  In support of that position, one can 
argue that Hayek believed decisions should be constrained by the substantive 
moral requirements of internal consistency and coherence in a Kantian 
structure which would produce rules of just conduct that required non-
interference and forbearance.199  Most would agree, however, that Hayek was 
alone, if not mistaken in his view of the negative nature of Kant’s conception 
of rights.200    

Morison points out, “this conception of judicial law-making clearly 
presupposes a normative political ideal, namely maximizing individual 
liberty within the rule of law.”201  Even Morison concedes, however, 
“judicial enforcement of rules of just conduct cannot …be an entirely 
spontaneous, bottom up process, since what we require in a set of legal 
conventions is not merely that they are consensual, but that they also 
adequately serve our social needs.”202  Professor Buchanan suggests:  

 
Let us acknowledge, with Hayek, that our civil order may crumble 
from an over-extension of ill-advised attempts at rational 
reconstruction of our rules.... [But] Hayek does not pay sufficient 
attention to the necessary distinction between the choice among 
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195 Id. at 56.   
196 Morison, supra note 189, at 214.   
197 Posner, Hayek, Law, and Cognition supra note 3. 
198 Morison, Reply to Hasnas supra note 189, at 216.   
199 HAYEK, MIRAGE OF SOCIAL JUSTICE, supra note 2, at 27-29, 35-44, 166-67; see also 
HAYEK, NEW STUDIES IN PHILOSOPHY, supra note 28, at 166-68; John Gray, F. A. Hayek and 
the Rebirth of Classical Liberalism, 5-4 LITERATURE OF LIBERTY 19-101 (1982).  Morison, 
Reply to Hasnas, supra note 189, at 217.   
200 Samuel T. Morison, A Hayekian Theory of Social Justice, 1 N.Y.U. J.L. & LIBERTY 225, 
238-40 (2005).  
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72 (2001); Richard A. Epstein, Hayekian Socialism, 58 MD. L. REV. 271, 286-88 (1999).   
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processes, among rules, among constitutions, and the choice among 
end-states that may emerge within these sets of constraints.  His 
generalization of the understanding of the spontaneous order of the 
market to the evolution of the institutions that constrain this order 
must, I think, ultimately be rejected.203   

 
VII. POSNER’S REPLY TO TULLOCK 

 
Posner rejects Tullock’s arguments against the common law.  Under a 

continental civil law system, Posner asserts, judges are likely to be timid and 
uncreative because a judge must satisfy superiors who are unlikely to be 
comfortable with experimentally minded subordinates.204  Many of the 
additional costs Tullock identifies are offset by the loss of judicial 
independence that the common law provides.  The common law structure 
tends to minimize government intervention as it promotes both economic and 
non-economic freedoms.205  Posner claims, “[t]he invisible hand of the 
market has its counterpart in the aloof disinterest of the judge.  The method 
by which judges are compensated and the rules of judicial ethics are designed 
to assure that the judge will have no financial or other interest in the outcome 
of a case before him, and no responsibility other than to resolve the issues 
tendered by the parties, and no knowledge of the facts in the case other than 
the competitive advocacy of the litigants’ lawyers conveys to him.  Jurors are 
similarly constrained.”206   

Posner concludes that the common law structure provides far more 
latitude for plaintiffs and defendants to each present their side of their dispute 
than does the continental civil law structure:   
 

In the adversarial process exemplified by the modern 
American civil jury trial, the search for evidence is conducted 
separately by the lawyers for the opposing sides and presented to a 
non-expert, ad hoc, multi-headed tribunal for decision.  Because 
trial lawyers are compensated directly or indirectly on the basis of 
success at trial, they have a strong incentive to develop evidence 
favorable to their client and to find flaws in the opponent’s 
evidence; and if the monetary stakes are large, the lawyers will be 
given ample resources by their clients for obtaining and contesting 
evidence.  So there will be a tendency, at least, to carry the 
evidence search to the optimal point.   
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The extent of the search will depend not only on the stakes but 
also on the likely effect of the last piece of evidence on the 
outcome of the case.  This implies that, other things being equal, 
more evidence will be obtained the closer the case is, since if the 
case is one-sided, additional evidence, even though highly 
probative considered by itself, may have no effect on the outcome 
and hence not be worth presenting.207   

 
Posner concedes that contesting parties’ independent searches for 

evidence in the common law structure increases costs relative to evidentiary 
development by a judge in the continental system.  However, Posner points 
out,  

 
the competitive character of the adversary process gives the 
searchers (the lawyers) for evidence a greater incentive to search 
hard and also a greater incentive to find the flaws in the other side’s 
evidence, than under a system in which the judge is the principal or 
only searcher.  Because the party having the objectively stronger 
case will usually be able to obtain evidence favorable to it at lower 
cost than the opposing party can obtain evidence favorable to itself, 
a competitive system of gathering evidence favors the party who 
would win in an error-free world.208   

 
Thus, Posner asserts, any increase in costs associated with the common 

law system is offset by the increase in likelihood the common law structure 
will produce a just outcome.  In contrast, Tullock’s preferred structure both 
increase governmental involvement and reduces independent development of 
evidence.  Both of Tullock’s propositions are inconsistent with general 
libertarian philosophy.   

 
VIII. CONCLUSION 

 
The views of competing libertarian legal structures are far from 

resolution.  However, at least within the common law structure, the economic 
theory of the law, as a device for resolving cases characterized by market 
failure based on externalities or high transactions costs seems strong where 
the market produces a questionable result absent legal intervention.  Whether 
the economic costs of the common law system makes substitution of 
Tullock’s governmentally designed civil law legal system preferable is a 
                                                 
207 Id. at 821-22.     
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more difficult question. It requires acceptance of a level of general 
competence and forbearance of government beyond that which most 
libertarians believe is possible.  More fundamentally, until it can be shown 
that the results of the civil law system are at least as reflective of the truth as 
the results produced by the common law system, the case for conversion to 
civil law is poor.  In the end, only Posner’s interpretation of what a 
libertarian legal structure should look like is consistent with Friedman’s 
description of an appropriate role for government.  But for its faulty reliance 
on historical evolution of common law, Hayek’s structure is arguably more 
consistent with Rand’s view of the optimal legal system. 

 
 

 


