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I. INTRODUCTION 
 

Religion, pregnancy, smoking, criminal conduct, personal appearance, 
sexual orientation, and gender identity – they are all, to some extent, 
individual choices.  When should employers be permitted to discriminate in 
employment decisions based on those choices?  In the background section of 
this paper the current legislation and litigation will be reviewed; the squiggly 
line between legal and illegal discrimination will be revealed to exist in all 
the listed areas.  Why are employers prohibited from considering some 
attributes, such as sex or national origin, but not others, such as smoking, 
appearance, sexual orientation or gender identity?1  “In short, what is the 
project of the employment discrimination statutes?”2  Currently there is no 
unifying principle that explains the choices American law has made with 
respect to protected classification.3  However, when “. . . one moves the 
focus to traits that are excluded from statutory coverage and attempts to 
understand the rationale for some of these omissions, one can only conclude 
that this country’s employment discrimination framework is somewhat 
illogical and incoherent.”4 The public policy issues will be analyzed followed 
by a discussion of the managerial implications.  The authors conclude that 
because of the variety in priority of values in the United States, there is not 
an easy answer that will resolve all conflicts. 

  

                                                 
* J.D., Professor of Business Law, Texas State University-San Marcos. 
** J.D., Professor of Business Law, Texas State University-San Marcos. 
***Ph.D., Associate Professor of Management, Texas State University-San Marcos. 
1 Sharona Hoffman, The Importance of Immutability in Employment Discrimination Law, 52 
WM. & MARY L. REV. 1483, 1487 (2011). 
2 Id. at 1488.  It is noteworthy that some state laws cover traits that are not addressed by 
federal statutes, but state law varies significantly in scope and contents and thus constitutes a 
patchwork. 
3 Hoffman, supra note 1, at 1500. 
4 Id. at 1545. 
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II. BACKGROUND 
 

A. Religion 
 

Of the topics discussed in this article, religious discrimination in 
employment is perhaps one of the more explicitly enunciated prohibitions of 
Title VII.  Specifically, religion is defined for purposes of Title VII as 
including “all aspects of religious observance and practice, as well as belief, 
unless an employer demonstrates that he is unable to reasonably 
accommodate to an employee’s or prospective employee’s religious 
observance or practice without undue hardship on the conduct of the 
employer’s business.”5  But much more expansively, the EEOC guidelines on 
religion key upon sincere belief of the employee as to moral positions which 
are equivalent to traditional religious views.   

Title VII defines “religion” to include “all aspects of religious 
observance and practice as well as belief.”6  Religion includes not only 
traditional, organized religions such as Christianity, Judaism, Islam, 
Hinduism, and Buddhism, but also religious beliefs that are new, uncommon, 
not part of a formal church or sect, only subscribed to by a small number of 
people, or that seem illogical or unreasonable to others.  Further, a person’s 
religious beliefs “need not be confined in either source or content to 
traditional or parochial concepts of religion.”7  A belief is “religious” for 
Title VII purposes if it is “‘religious’ in the person’s own scheme of things,” 
i.e., it is “a sincere and meaningful belief that occupies in the life of its 
possessor a place parallel to that filled by . . . God.”  An employee’s belief or 
practice can be “religious” under Title VII even if the employee is affiliated 
with a religious group that does not espouse or recognize that individual’s 
belief or practice, or if few – or no – other people adhere to it. 

Religious beliefs include theistic beliefs as well as non-theistic “moral 
or ethical beliefs as to what is right and wrong which are sincerely held with 
the strength of traditional religious views.”8  Although courts generally 
resolve doubts about particular beliefs in favor of finding that they are 
religious, beliefs are not protected merely because they are strongly held.  
Rather, religion typically concerns “ultimate ideas” about “life, purpose, and 
death.”  Social, political, or economic philosophies, as well as mere personal 
preferences, are not “religious” beliefs protected by Title VII.9 

                                                 
5 42 U.S.C. §2000e(j) (2012). 
6 Id. 
7 EEOC Compliance Manual, §12-1(A)(1) (footnotes and citations omitted). 
8 EEOC Compliance Manual, §12-1(A) (footnotes and citations omitted). 
9 EEOC Compliance Manual, §12-1(A)(1) (footnotes and citations omitted). 
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Obviously the interpretation of what is and is not religion is far from 
clear.  Often times it is more expedient for a court, as it did in Cloutier v. 
Costco Wholesale Corp.,10 to simply defer the decision of what may 
constitute religion, and instead first determine whether or not a reasonable 
accommodation was presented.  Cloutier posed a particular quandary in that 
the employee’s espoused religion was the Church of Body Modification, 
whose tenants advocate the use of piercing, tattooing, and cutting as its way 
to enlightenment, and whose membership was approximately one thousand 
worldwide.  Observing the issue at hand was “‘more often than not a difficult 
and delicate task’ and one to which the courts are ill-suited,”11 the court 
chose to assume arguendo that the employee had proven her prima facie case 
and instead disposed of the case by determining that the employer would 
suffer undue hardship, thereby deciding in favor of the employer. 

Prior to 1972 there was no requirement of accommodation included 
within the statute; only the prohibition to discrimination on the basis of 
religion.  Although the Equal Employment Opportunity Commission (EEOC) 
had developed guidelines in 1967 which incorporated the necessity of 
reasonable accommodation by employers, the courts in Dewey v. Reynolds 
Metal Co.12 and the Federal District Court in Riley v. Bendix Corp.13 chose to 
ignore the guidelines’ directives.14  The Dewey case, through the 6th Circuit, 
and the Reynolds case in the District Court for the Middle District of Florida, 
both involved disputes involving an employee’s refusal to work on days of 
the Sabbath, as determined by the employee’s respective religion.  The courts 
found that no requirement of law imposed an affirmative duty to 
accommodate an employee’s religious request, so long as the employer’s 
policies were applied equally, or in a facially neutral manner, across their 
workforce. 

In 1972, however, an amendment to Title VII, §701(j), was adopted 
which expressly incorporated the EEOC guideline concept of affirmative 

                                                 
10 Cloutier v. Costco Wholesale Corp, 390 F.3d 126 (1st Cir. 2004). 
11 Id. at 132 (quoting Thomas v. Review Bd. of Indiana Emp’t Sec. Div., 450 U.S. 707, 714, 
(1981)). 
12 429 F.2d 324 (6th Cir., 1970), aff’d per curiam (mem) by an equally divided court,  402 
U.S. 689 (1971). 
13 330 F. Supp. 583 (M.D. Fla. 1971) rev’d 464 F.2d 1113 (5th Cir. 1972).  Note that the 
district court decision which conflicted with the EEOC guidelines was reversed by the Fifth 
Circuit following the amendment to the definition of religion and incorporation of the duty of 
accommodation of Title VII, and in so doing the appellate court expressly recognized the prior 
EEOC guidelines and the subsequent amendment of Title VII to reflect the content of the 
guidelines.  See Riley v. Bendix, 464 F.2d at 1116. 
14 Debbie N. Kaminer, Religious Conduct and the Immutability Requirement:  Title VII’s 
Failure to Protect Religious Employees in the Workplace, 17 VA. J. SOC. POL'Y & L. 453, 459 
(2010). 
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accommodation of an employee’s religious requirements.15  The amendment 
incorporated the requirement of accommodation in the definition of 
religion,16 “somewhat awkwardly” as recognized in Ansonia Board of 
Education v. Philbrook.17  Essentially the amended provision excepts from 
religious observance or belief, and therefore from the prohibitions of the 
statute18 an employee conflict for which a reasonable accommodation cannot 
be made without undue hardship. 

Following the 1972 revision, all remained relatively stable until the 
1977 Supreme Court decision in Trans World Airlines v. Hardison.19  In 
Hardison the employee was a member of the Worldwide Church of God, 
which proscribes its members from working from sunset Friday until sunset 
Saturday.  Following a transfer, requested by the employee Hardison, the 
employee found himself low in a collective bargaining contractual seniority 
system, and therefore unable to obtain a shift which provided Saturdays off 
duty.  Hardison proposed several possible accommodations: 
 

1. Allow the employee a four day work week and replace him on the 
fifth day with a supervisor or other employee on duty elsewhere; or, 

2. Utilize other competent personnel, even if not within their standard 
workweek; or, 

3. The employer could arrange a swap with other personnel. 
 

In reversing the Circuit Court, the Supreme Court found that each of the 
proffered solutions would work an undue hardship on the employer by either 
reducing efficiency, increasing the cost of labor due to premium pay for 
replacements, or by violation of the collective bargaining seniority system.  
Of greatest importance, the Hardison decision incorporated a determination 
that anything more than a de minimis cost would be an undue hardship.20 

The Supreme Court, following Hardison, in 1986 further restricted the 
breadth of the accommodation provision, and disregarded the 1980 EEOC 
guidelines, in Ansonia Board of Education v. Philbrook.21  Ansonia presented 
the case of a school teacher, a member of the Worldwide Church of God, 
requesting accommodation for religious observance days in addition to those 
contained in the applicable collective bargaining agreement.  In addition to 
leave for illness, the contract provided teachers with leave for religious 
observance of three days, as well as others, including three days for personal 
                                                 
15 42 U.S.C. 2000e(j) (2012). 
16 Id. 
17 Ansonia Bd. Of Educ. v. Philbrook, 479 U.S. 60, 63 (1986). 
18 42 U.S.C. 2000e-2(a) (2012). 
19 Trans World Airlines v. Hardison, 432 U.S. 63 (1977). 
20 Id. at 84. 
21 Ansonia Bd. of Educ. v. Philbrook, 479 U.S. 60, 63 (1986). 
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business.  Personal business was, however, defined in the contract so as to 
expressly exclude its use for religious purposes.  Philbrook, the employee, 
had, until the 1976-1977 school year, utilized his three days of contracted 
religious leave and simply engaged in unauthorized leave, with a resulting 
reduction in pay.  In 1976 Philbrook changed his procedure and requested the 
use of additional days without loss of pay.  Specifically Philbrook proposed 
two alternatives, use of the personal business days to supplement the 
religious observance days, or for the employer to hire a substitute for the 
days of absence and for Philbrook to reimburse the employer for the cost of 
the substitute, but for Philbrook to not otherwise suffer a loss of earnings.  In 
rejecting the employee’s position, the Supreme Court established that the 
employer is not required to accept the proffered options of the employee, or 
seek the best accommodation, but rather that once the employer has offered a 
reasonable accommodation they have satisfied the requirements of Title 
VII.22  Additionally, the Court expressly found that since Philbrook could be 
absent with the corresponding loss of pay, there was no conflict with his 
religious observance so long as paid leave was not inappropriately restricted 
as compared to non-religious purposes.23 

Although the cases referenced do not discuss religion in terms of 
immutability, they do implicate the concept of choice.  Professor Kaminer 
identifies three types of cases in which the courts appear, although not 
necessarily expressly, to treat religion as a mutable characteristic: 
 

1. When courts require the employee to adjust their beliefs or 
observance as an element of compromise in seeking 
accommodation; 

2. When employees do not faithfully follow the religious precepts of 
their church, or are not members of a mainstream religion, or where 
the employee varies their adherence to religious observance; 

3. When the court questions whether or not an accommodation can be 
reasonable if it does not completely eliminate the conflict.24 

 
It should be noted that an amendment to Title VII, the Workplace 

Religious Freedom Act of 2013,25 was proposed in December 2012 by 
Senator John Kerry, but died in committee.  The proposed act was similar to 
at least seven prior proposed acts, and was a specific attempt to eliminate the 
interpretations of the Supreme Court in Hardison and Ansonia Board of 

                                                 
22 Id. at 69. 
23 Id. at 70. 
24 Kaminer, supra, note 14, at 465.  In her article, Professor Kaminer provides an excellent list 
of cases exemplifying the three categories listed. 
25Workplace Religious Freedom Act of 2013, S. 3686, 112th Cong. (2012).  
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Education.  The act, had it been adopted would have, among other factors, 
required affirmative bona fide efforts by the employer to accommodate an 
employee, characterized an accommodation as reasonable only if it removed 
the conflict (presumably completely), and changed the de minimis standard 
of undue hardship to that of significant difficulty or expense. 
 

B. Pregnancy 
 

In 1972, decades before her appointment to the Supreme Court, Justice 
Ginsburg argued that excluding a pregnant woman from the Air Force is a 
clear case of sex discrimination.26  Ginsburg noted, “. . . many women are 
capable of working effectively during pregnancy and require only a brief 
period of absence immediately before and after childbirth.”27  However, the 
Air Force policy made a distinction; men who also suffered temporary 
physical or mental incapacities were provided sick leave.  The distinction 
between the incapacitated men and pregnant women “reflects arbitrary 
notions of woman’s place wholly at odds with contemporary legislative and 
judicial recognition that individual potential must not be restrained, nor equal 
opportunity limited, by law-sanctioned stereotypical prejudgments.”28 

Four years later, in 1976, the Supreme Court determined that pregnancy 
was not a protected class under Title VII.29  The Court reasoned that pregnant 
women were not a protected class because of sex; in fact they were not even 
identified as an isolated group in that women are members of both groups of 
(1) pregnant women and (2) non-pregnant women and men. The Court 
reasoned that “because of sex” referred only to practices that divided men 
and women into two perfectly sex-differentiated groups.  Congress 
responded in 1978 by passing the Pregnancy Discrimination Act (PDA), an 
amendment to Title VII.30  When Congress enacted the PDA, it rejected the 
Court’s interpretation of Title VII and declared that pregnancy discrimination 
was a form--perhaps the iconic form--of discrimination “because of sex.”31  
However, the PDA did not require employers to provide accommodations for 
pregnancy unless they were provided for “similarly situated employees” with 
temporary disabilities.  Additionally the Americans with Disabilities Act 

                                                 
26 Struck v. Sec’y of Def., 409 U.S.1071 (1972).  This statement was made in Ginsburg’s 
brief; the Supreme Court declined to hear the case.   
27 Id. 
28 Id. (citing Neil S. Siegel & Reva B. Siegel, Struck by Stereotype: Ruth Bader Ginsburg on 
Pregnancy Discrimination as Sex Discrimination, 59 DUKE L.J. 771, 779 (2010)) [hereinafter 
Ginsburg]. 
29 Gen. Elec. Co. v. Gilbert, 429 U.S. 125 (1976). 
30 Pub. L. No. 95-555, 92 Stat. 2076 (1978) (codified as amended at 42 U.S.C. § 2000e(k) 
(2006)). 
31 Ginsburg, supra note 28, at 776. 
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(ADA)32 specifically excluded pregnancy without complications from the list 
of disabled employees who must be provided reasonable accommodations.   

Apparently the EEOC has been experiencing ongoing problems with 
discrimination against pregnant women and is now advocating that pregnant 
women should qualify for workplace accommodations.33  Many employers 
only offer light duty assignment for employees who have been temporarily 
disabled by injuries sustained on the job.  Pregnant women who have 
requested similar temporary light duty assignments do not qualify under 
those policies and federal circuit courts have sustained those exclusions.34 

In its draft Strategic Enforcement Plan for 2012-2016,35 the 
Commission plans to target the issues that arise when “women have been 
forced onto unpaid leave after being denied accommodations routinely 
provided to similarly situated employees.”36  EEOC Legal Counsel, Peggy 
Mastroianni, asserted that with the expansion of covered disabilities under 
the Americans with Disabilities Act Amendments Act (ADAAA),37 certain 
common pregnancy-related conditions such as gestational diabetes, carpal 
tunnel syndrome, sciatica and anemia may now be deemed covered 
disabilities.38  Mastroianni continued: 

 
Unless there is a nondiscriminatory reason or business justification 
for doing otherwise, an employer must provide pregnant workers 
with the same access to light duty assignments that it provides to 
non-pregnant workers with other temporary medical conditions that 
similarly limit their ability to work.39 

 
In addition to the EEOC plan, bills have also been introduced into both 

houses of Congress to require workplace accommodation for ordinary 
pregnancies.  The proposed Pregnant Workers Fairness Act would make it 
unlawful to not “make reasonable accommodations related to the pregnancy, 
childbirth, or related medical conditions of a job applicant or employee,” 
unless the employer could demonstrate an undue hardship on the business.”40  

                                                 
32 Americans with Disabilities Act of 1990, 42 U.S.C. §§12,101-12, 118 (2006). 
33 Mary Swanton, ADAAA Could Soon Protect Pregnant Workers, Dec. INSIDE COUNSEL 

MAGAZINE (2012). 
34 Reeves v. Swift Transportation, 446 F.3d 637 (6th Cir. 2006). 
35 EEOC Approves Strategic Enforcement Plan, EEOC, 
http://www.eeoc.gov/eeoc/newsroom/release/12-18-12a.cfm (Dec. 18, 2012). 
36 Id. 
37 Written Testimony of Peggy Mastroianni, Legal Counsel, EEOC, 
http://www.eeoc.gov/eeoc/meetings/2-15-12/ Mastroianni.cfm (Feb. 15, 2012). 
38 Swanton, supra note 33. 
39 Id. 
40 Press Release, EEOC Approves Strategic Enforcement Plan, EEOC, 
http://www.eeoc.gov/eeoc/newsroom/release/12-18-12a.cfm (Dec. 18, 2012). 
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The proposed legislation goes one step further than the ADA; a pregnant 
employee could not be forced to accept an accommodation that was not her 
preference.   

It appears that whether the proposed legislation passes or not, with the 
EEOC draft enforcement plan, there is no clear line.  It is not, and apparently 
will not be, easy to determine which employees will fit into this uncertain 
protected group. 

 
C. Smoking 

 
At first blush, protection of the use of tobacco products or smoking 

seems to run counter to the national campaign being waged against tobacco 
products.  Title VII does not directly implicate the activity in its defined 
coverage.  And if mutability is associated with unprotected activities, the 
issue of employer discrimination based on an employee smoking, or use of 
tobacco products, seems apparent on its face to be nonexistent due to being 
based on employee choice. Although accompanied by an addictive 
component, the use of tobacco products is not associated with any physical 
characteristics which are unchangeable, nor is the reliance on tobacco 
products even with the addictive properties unbreakable. 

Frankly, the use of tobacco is not sympathetic.  When governments at 
both state and federal levels have clearly made the product a target of 
elimination, it is difficult to imagine its successful inclusion in protected 
activities. Contrary to the seeming vendetta waged by the federal 
government, there is some light for smokers. 

At the state level, twenty-nine states and the District of Columbia are 
reported to have enacted statutes which protect certain employee non-work 
activities, including tobacco use, from interference or reprisal by 
employers.41  Tennessee protects the off-duty use of “agricultural products 
not regulated by the alcoholic beverage commission,”42 while New York and 
Minnesota protect the off-duty “legal use of consumable products,” including 
alcohol and tobacco.43  These lifestyle statues generally make it unlawful to 
discriminate in employment decisions based on the use of lawful products or 
engaging in lawful activities during non-work hours.44  (See Appendix A for 

                                                 
41 State “Smoker Protection” Laws, AMERICAN LUNG ASSOCIATION, 
http://www.lungusa2.org/slati/appendixf.php (last visited Oct. 1, 2013). 
42 TENN. CODE ANN. § 50-1-304 (1990). 
43 N.Y. [LABOR] LAW § 201-d (1992); MINN. STAT. § 181.938 (1992).  
44 See KY REV. STAT. ANN. § 344.040, prohibiting discrimination as to smoking or not 
smoking outside the workplace, but allowing differences in health insurance rates based on 
smoking; N.Y. [LABOR] LAW § 201-d prohibiting discrimination based on the use of legal 
consumable products while off work and off employer premises, but allowing differentiation 
in insurance rates based on use of consumable products. 
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the list of state statutes.)  In the states that do not have protective legislation 
it is legal for employers to fire or refuse to hire smokers. Many states statutes 
are designed to protect smokers from employment discrimination when their 
tobacco use is off duty, but do allow employers to discriminate against off-
duty smokers as related to the cost of insurance and medical benefits.45   
 

D. Criminal Conduct 
 

Most employers, for a variety of good reasons, including liability for 
negligent hiring,46 consider arrest and conviction records when making 
employment decisions.47  However, under the disparate impact theory 
employers can be held liable if their practices disproportionately impact 
protected classes based on race and national origin, and there is evidence that 
indicates that excluding applicants based on criminal history will have a 
disparate impact on African Americans and Hispanics.  Many employers 
would be surprised to learn that their criminal history polices can be attacked 
simply because data shows that minorities are arrested, convicted, and 
incarcerated at higher rates than Caucasians.48  In effect, criminal convictions 
could become a protected status. 

This issue has yet to come before the Supreme Court, but it has been 
addressed by two circuits.  In 1975 the Eighth Circuit determined that a 
railroad company’s policy that prohibited the employment of anyone 
convicted of any crime greater than a minor traffic offense resulted in a 
disparate impact on racial minorities.49  The railroad had refused to hire an 
African-American who had served time in prison for refusing to be drafted.  
Evidence was introduced to show that African-Americans are two to seven 
times more likely to have some type of criminal history.  In addition the 
railroad’s own records showed that it had rejected African-American 
applicants two and a half times more than Caucasians.50  Identifying a 
disparate impact, but no business necessity, the court determined that to deny 
                                                 
45 Illinois, Minnesota, Montana, New York, North Carolina, South Dakota, West Virginia, 
Wisconsin, and Wyoming.   
46 See Rodolfo A. Camacho, How to Avoid Negligent Hiring Litigation, 14 WHITTIER L. REV. 
787 (1993) for a discussion of the background and intricacies of the doctrine. See also Timothy 
Creed, Negligent Hiring and Criminal Rehabilitation:  Employing Ex-Convicts, Yet Avoiding 
Liability, 20 ST. THOMAS L. REV. 183, 187 (2007).  
47 Enforcement Guidance on the Consideration of Arrest and Conviction Records in 
Employment Decisions Under Title VII of the Civil Rights Act of 1964, as amended, 42 
U.S.C. §2000e (2006).  The Enforcement Guidance states that 92% of employers conduct 
background checks on at least some applicants. 
48 Jon D. Bible, Catch-22:  The EEOC’s Controversial Guidance on the Use of Criminal 
History Information by Employers, 64 LAB. L. J. 20 (2013). 
49 Green v. Mo. Pac. R.R. Co., 523 F.2d. 1290 (8th Cir. 1975.) 
50 Id. at 1294. 
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employment opportunities, “because of some conduct which may be remote 
in time or does not significantly bear upon the particular job requirements is 
an unnecessarily harsh and unjust burden.”51  Instead the court advised that 
an employer should make an individualized business necessity based on (1) 
the nature and gravity of the offense, (2) the time that has passed since the 
conviction and completion of the sentence, and (3) the nature of the job.52 

More recently, in 2007, the Third Circuit found a similar disparate 
impact, but recognized that a valid business necessity operated as a defense.53  
A bus company excluded applicants for bus drivers who had been convicted 
of driving under the influence of drugs or alcohol or who had been convicted 
of a crime of moral turpitude.  There was no time limit set.  The plaintiff was 
denied a position because of a 40 year old conviction for second degree 
murder.  When he was 15 he had been involved in a gang fight that resulted 
in a death although he was not the actual killer.54  The bus company 
successfully defended its policy by introducing evidence that:  violent 
offenders (1) are more likely to attack the disabled (the company’s targeted 
customers), (2) have a higher rate of recidivism and (3) are more likely to 
commit another violent crime.55  The recentness of the conviction apparently 
was not considered relevant.   

In 2012 Pepsi agreed to pay $3.23 million to resolve a charge of race 
discrimination.56  Pepsi’s unnecessarily broad criminal background check 
policies resulted in more than 300 African-Americans being denied 
permanent employment because of their arrest records,  even if they had 
never been convicted of any offense.  Pepsi’s policy also denied employment 
to applicants who had been convicted of certain minor offenses.  “The EEOC 
has long standing guidance and policy statements on the use of arrest and 
conviction records in employment,” said EEOC Chair Jacqueline A. Berrien.  
“I commend Pepsi’s willingness to re-examine its policy and modify it to 
ensure that unwarranted roadblocks to employment are removed.”57  Pepsi 
has adopted a new criminal background check policy, has agreed to offer 
employment opportunities to qualified victims of the former criminal 
background check policy, will supply the EEOC with regular reports on its 
hiring practices under its new criminal background check policy, and will 
conduct Title VII training for its hiring personnel and all of its managers.  

                                                 
51 Id. at 1295. 
52 Id. 
53 El v. Sw. Penn. Trans. Auth., 479 F.3d. 232, 241 (3d Cir. 2007). 
54 Id. at 241. 
55 Id. at 244-46. 
56 Press Release, Pepsi to Pay $3.13 Million and Make Major Policy Changes to Resolve 
EEOC Finding of Nationwide Hiring Discrimination Against African-Americans, EEOC, 
http://www.eeoc.gov/eeoc/newsroom/release/1-11-12a.cfm (Jan. 11, 2012). 
57 Id. 
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Julie Schmid, Acting Director of the EEOC’s Minneapolis Office, stated the 
following: 
 

When employers contemplate instituting a background check 
policy, the EEOC recommends that they take into consideration the 
nature and gravity of the offense, the time that has passed since the 
conviction and/or completion of the sentence, and the nature of the 
job sought in order to be sure that the exclusion is important for the 
particular position.  Such exclusions can create an adverse impact 
based on race in violation of Title VII.  We hope that employers 
with unnecessarily broad criminal background check policies take 
note of this agreement and reassess their policies to ensure 
compliance with Title VII.58 

 
Recent attention has been focused on the EEOC’s Enforcement 

Guidance on the Consideration of Arrest and Conviction Records in 
Employment Decisions.59  The Commission maintains that it has not 
fundamentally changed its policy from the previously released policies, but it 
is now focusing on the technological advances that have made criminal 
background checks easier and more attractive, and is providing more in depth 
research and analysis to support its positions.   
 

In one of its most controversial statements, the Guidance provides 
that federal laws that restrict employing people with certain records 
afford a defense to a Title VII claim but that state and local laws 
are preempted if they permit any act which would be unlawful 
under Title VII.  This means that if an employer adopts an 
exclusionary policy to comply with state or local law, it is not 
shielded from liability if the policy does not meet the job-related 
standard; stated differently, an employer could violate Title VII, as 
construed by the EEOC, if it rejects someone based on a criminal 
history check required by state or local law.60 

 
  

                                                 
58 Id. 
59 Questions and Answers About the EEOC’s Enforcement Guidance on the Consideration of 
Arrest and Conviction Records in Employment Decision Under Title VII, EEOC, 
http://www.eeoc.gov/laws/guidance/qa_arrest_conviction.cfm (last visited Oct. 1, 2013). 
60 Bible, supra note 48, at 28. 
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E. Personal Appearance 
 

In general employers are free to set personal appearance policies for 
their employees. The policies have been attacked, although seldom 
successfully, as having a disparate impact on sex, race, and religion.61   In the 
leading case, Price Waterhouse v. Hopkins, the Supreme Court ruled that 
personal appearance standards that result in sex stereotyping are illegal 
discrimination.62  In this case sex stereotyping occurred when the employer 
required and expected a woman to behave according to the female 
stereotype.63  Although she was the most successful candidate for 
partnership,64 Price Waterhouse partners criticized the female employee for 
her “brusqueness” and her “use of profanity,”65 as well as being too 
aggressive and not feminine enough.66   It was recommended that she take 
charm school classes.67  Deciding in favor of the female employee, the 
Supreme Court concluded, “. . . we are beyond the day when an employer 
could evaluate employees by assuming or insisting that they matched the 
stereotypes associated with their group.”68  Since then, a handful of courts 
have applied the sex stereotyping rationale to address claims of appearance-
based discrimination, but these decisions are the exception rather than the 
norm.69  

In contrast to Price Waterhouse, the Ninth Circuit allowed Harrah’s 
Casino to fire a successful female bartender for failing to wear make-up70 
although Harrah’s grooming policies appeared to be based on gender 
stereotyping.71  While men were faced only with generalized requirements to 
keep their hair cut above their shirt collars, have clean and trimmed nails, and 
wear no nail polish or make-up, women were required to wear their hair 
down and teased, curled, or styled, to only wear white, pink, red, or clear nail 
polish, to wear nude colored stockings, and to wear powder, blush, mascara, 
and lipstick “applied neatly in complimentary colors.”72  Though their 

                                                 
61 See Morvareed A. Salehpour, Election 2008:  Sexism Edition:  The Problem of Sex 
Stereotyping, 19 UCLA WOMEN’S L. J. 117 (2012). 
62 Price Waterhouse v. Hopkins, 490 U.S. 228, 233-37, 250-51 (1989) (plurality opinion). 
63 See Kenji Yoshino, Covering: The Hidden Assault on Our Civil Rights, 111 YALE L.J. 769, 
917 (2001). 
64 Price Waterhouse v. Hopkins, 490 U.S. 228, 233-37, 234 (1989) (plurality opinion). 
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66 Id. at 233-37. 
67 Id. at 234-35. 
68 Id. at 251. 
69 Nancy Levit, Changing Workforce Demographics and the Future of the Protected Class 
Approach, 16 LEWIS & CLARK L. REV. 463, 481 (2012). 
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grooming standards would have consumed more time and expense, the Ninth 
Circuit determined that women faced no unequal burden and were not subject 
to discriminatory sex stereotyping.  Both men and women were subject to a 
“Personal Best” policy.73 The women who found wearing make-up in 
“conflict with their self-image,” had to compromise or face losing their 
jobs.74  Thus, these women were required to perform against their own 
understanding of their gender identity if they wished to keep their jobs.75  It 
is clear that under Title VII the protection of women from sex-based 
stereotyping is not absolute. 76  Several precedents establish that women’s 
choices of dress and appearance can be legally punished in many situations.77  

Similarly, the Eighth Circuit upheld a TV station’s decision to reassign a 
woman anchor to reporter for not adhering to make-up and dress guidelines.78  
Although the station had assured her that she would not be given a “make-
over,” criticisms regarding her appearance were made soon after she was 
hired79 and the station gave her additional guidelines and recommendations 
to follow in her appearance.  After a survey of viewers characterized her “as 
too old, too unattractive, and not deferential enough to men”80 the station 
demoted her to reporter. Unlike the male journalists, she not only faced 
greater, but also “daily scrutiny of her appearance.”81  The station determined 
that she was not effectively softening the station’s image, a requirement 
imposed only on female anchors.82  The Eighth Circuit court ruled that Craft 
was not subject to discriminatory sex stereotyping but rather considered the 
unequal measures simply part of “management’s efforts to pursue with 
personnel their individual weaknesses.”83  

Other personal appearance codes have been challenged as race 
discrimination.  Over thirty years ago, a federal district court held that an 
airline employer could prohibit a black woman from wearing an all-braided 
or corn row hairstyle.84  The plaintiff asserted that wearing corn rows “has 
been, historically, a fashion and style adopted by Black American women, 
reflective of cultural, historical essence of the Black women in American 

                                                 
73 Id. at 111-13. 
74 Id. at 1108. 
75 Salehpour, supra note 61, at 124. 
76 Id. at 123. 
77 See Devon Carbado et al., Foreword: Making Makeup Matter, 14 DUKE J. GENDER L. & 

POL’Y 1, 2-4 (2007) (discussing that identity discrimination can occur through grooming 
standards such as dress, make-up, hair styling, etc.). 
78 Craft v. Metromedia, Inc., 766 F.2d 1205, 1207-08 (8th Cir. 1985). 
79 Id. at 1208. 
80 Id. at 1208-09. 
81 Id. at 1208. 
82 Id.  
83 Id. at 1214. 
84 Rogers v. American Airlines, Inc., 527 F. Supp. 229 (S.D.N.Y 1981). 
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society.”85 Although the plaintiff argued that the policy had a disparate 
impact on black women, the court found no violation of Title VII because the 
policy did not regulate based on “any immutable characteristic of the 
employees involved.”86  Since then, a number of other courts have followed 
the same reasoning.87  A similar example occurred when a theme park 
manager told a guest services supervisor that she could not wear her hair in 
corn rows and that “‘she should get her hair done in a ‘pretty style.’”88  The 
manager then prohibited employees from wearing “dreadlocks, cornrows, 
beads, and shells” that were not covered by a hat.89  In a third case, a black 
woman was denied a job as a housekeeper because she had dyed her hair 
blonde; the employer claimed that her hair violated the hotel’s policy against 
extreme hair color.90  The court stated that hair color was not an immutable 
characteristic nor was it a protected category under Title VII.  A male UPS 
employee wore dreadlocks because of his Nubian belief system and their 
“connection to African identity and heritage,”91 but despite his claim that the 
hairstyle was fundamental to his identity, the court held that hairstyles can be 
modified and that employer grooming policies that restrict them do not 
violate Title VII.92  

Personal appearance policies have also resulted in claims based on 
religious discrimination.  Although the wearing of religious garb will require 
the employee to make reasonable accommodations, piercings and tattoos 
receive virtually no protection.  As discussed in the previous section on 
religion, the First Circuit acknowledged that an employee’s facial piercing 
might constitute a religious practice according to the Church of Body 
Modification, but nonetheless accommodating it would impose an undue 
hardship on the employer.93 

In general, even when faced with charges of sex, race, and religious 
discrimination, courts protect employers’ rights to require employees to 
present a “professional” appearance.94 

 
  

                                                 
85 Id. at 231-32. 
86 Id. at 231. 
87 Levit, supra note 69, at 479. 
88 Pitts v. Wild Adventures, Inc., 2008 WL 1899306, at *1 (M.D. Ga. Apr. 25, 2008). 
89 Id. 
90 Santee v. Windsor Court Hotel L.P., No. Civ.A.99-3891, 2000 WL 1610775, at *1 (E.D. La. 
Oct. 26, 2000). 
91 Eatman v. United Parcel Service, 194 F. Supp. 2d at 259 (S.D.N.Y 2002). 
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93 Cloutier v. Costco Wholesale Corp, 390 F.3d 126 (1st Cir. 2004). 
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F. Sexual Orientation 
 

Decisions extending Title VII protection to gay and transgender workers 
have inspired passionate criticism from judges who continue to adhere to the 
notion that “Congress had a narrow view of sex in mind when it passed the 
Civil Rights Act,”95 and that the statute’s protections should not extend to 
sexual minorities, even by way of sex stereotyping doctrine.96 The argument 
is that in 1964, when Title VII was passed, the social climate was very 
adverse to sexual orientation and sexual identify issues.  Congress, reflecting 
those attitudes, would not have intended to include protection in the statute.   

The strict constructionists contend that today’s jurists who are 
protecting sexual orientation through the theory of gender stereotyping are 
imposing their own moral judgments, not construing Title VII in the spirit it 
was written.97  “They argue that it is ludicrous to suggest that a law that 
emerged from this historical context could fairly be read to apply to gay and 
transgender individuals.”98  In agreement, Judge Richard Posner argues that 
Title VII law has completely “gone off the tracks in the matter of ‘sex 
stereotyping,”99 because it has departed from the “traditional concept” of sex 
discrimination, which refers only to practices that evince hostility toward 
men or women as a class.  To suggest that Title VII creates “a federally 
protected right for male workers to wear nail polish and dresses and speak in 
falsetto and mince about in high heels”100 is ridiculous, Posner asserts; and it 
is no less ridiculous to suggest that the law protects gay men--unless they can 
show that the employer who discriminated against them was motivated by 
hostility to men in general.101  Posner claims that to attribute any other 
interpretation of the term sex discrimination “to the authors of Title VII is to 
indulge in a most extravagant legal fiction.”102 

In support of Posner’s argument it is relevant to note that fewer than 
half the states extend protection against employment discrimination based on 
sexual orientation.103  One legal scholar contends that fewer than a quarter of 

                                                 
95 In re Estate of Gardiner, 42 P.3d 120, 136 (Kan. 2002) (quoting Ulane v. E. Airlines, Inc., 
742 F.2d 1081, 1086 (7th Cir. 1984)). 
96 Cary Franklin, Inventing the “Traditional Concept” of Sex Discrimination, 125 HARV. L. 
REV. 1307, 1378 (2012). 
97 Rene v. MGM Grand Hotel, Inc., 305 F.3d 1061, 1078 (9th Cir. 2002) (en banc) (Hug, J., 
dissenting) (quoting Higgins, 194 F.3d at 259 (1st Cir. 1999)). 
98 Franklin, supra note 95, at 1379. 
99 Hamm v. Weyauwega Milk Prods., Inc., 332 F.3d 1058, 1066 (7th Cir. 2003) (Posner, J., 
concurring). 
100 Id. at 1067. 
101 Franklin, supra note 96, at 1379. 
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103 Statewide Employment Laws & Policies, Human Rights Campaign, HUMAN RIGHTS 
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the states have banned job discrimination based on sexual orientation and 
gender identity.104  More importantly Congress has not acted to include 
protection under Title VII.  For  decades, numerous bills (collectively, the 
“civil rights amendment bills”) were proposed in the House and Senate to 
amend the Civil Rights Act to prohibit discrimination on the basis of sexual 
orientation or preference, although none of these bills made it to the House or 
Senate floor for a vote.105  Additionally, in 1994 Senator Edward Kennedy 
and Congressman Gerry Studds introduced ENDA 1994, a freestanding bill 
that prohibited job discrimination based on sexual orientation without 
amending the Civil Rights Act.106  Since then ENDA has been introduced 
into Congress every year, but has failed to pass.107   

Prior to the U. S. Supreme Court decision in Price Waterhouse v. 
Hopkins,108 the federal courts had consistently held that Title VII’s 
prohibition of sex discrimination did not extend to protect sexual 
orientation.109  One case that is frequently cited involved a consolidation of 
three district court sex discrimination claims brought by four gay men and 
two lesbian women.110  They alleged that their employers (and potential 
employer in one case) had discriminated against them because of their sexual 
orientation. The Ninth Circuit held that “Title VII’s prohibition of ‘sex’ 
discrimination applies only to discrimination on the basis of gender and 
should not be judicially extended to include sexual preference such as 
homosexuality.”111  The court reiterated, “Congress has not shown any intent 
other than to restrict the term ‘sex’ to its traditional meaning,” and courts 
should “not expand Title VII’s application in the absence of Congressional 
mandate.”112 

In addition, federal courts have refused to extend Title VII’s prohibition 
of sex discrimination to effeminate men.  For example, a man applied for, 
                                                                                                                   
(last visited July 11, 2011) (listing 21 states that protect against employment discrimination 
based on sexual orientation). 
104 William C. Sung, Taking the Fight Back to Title VII:  A Case for Redefining “Because of 
Sex” to Include Gender Stereotypes, Sexual Orientation, and Gender Identity, 84 S. CAL. L. 
REV. 487, 496 (2011). 
105 Id. at 492. 
106 See H.R. 4636, 103d Cong. (1994); S. 2238, 103d Cong. (1994). 
107 Franklin, supra note 95, at 1310. 
108 520 U.S. 259 (1997). 
109 DeSantis v. Pac. Tel. & Tel. Co., 608 F.2d 327, 329-30 (9th Cir. 1979) (denying Title VII 
relief to homosexual plaintiffs); Smith v. Liberty Mut. Ins. Co., 569 F.2d 325, 326-27 (5th Cir. 
1978) (holding that Title VII does not prohibit discrimination against males who are 
“effeminate”); Parrella v. Lawrence & Mem’l Hosp., No. 3:08-CV-1445 (PCD), 2009 U.S. 
Dist. LEXIS 37892, at *7 (D. Conn. May 5, 2009) (rejecting a bisexual plaintiff's Title VII 
claim).  
110 DeSantis v. Pac. Tel. & Tel. Co., 608 F.2d 327, 329-30 (9th Cir. 1979). 
111 Id. at 329-30. 
112 Id. at 329. 
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and was denied, employment as a mail room clerk for an insurance company 
because his interviewer thought he was effeminate.113  The man brought a 
Title VII action against the company alleging sex discrimination.  The 
district court granted summary judgment in favor of the defendant and on 
appeal the Fifth Circuit affirmed.114  Limiting sex to its plain meaning, the 
Fifth Circuit found that Smith was not claiming that he was discriminated 
against because he was a male, but because “as a male, he was thought to 
have those attributes more generally characteristic of females and epitomized 
in the descriptive ‘effeminate.”’115  Thus, the court argued, Title VII’s 
prohibition on sex discrimination cannot be extended “to situations of 
questionable application without some stronger Congressional mandate,” 
and, therefore, sex discrimination “cannot be strained” to include 
discrimination on the basis of effeminacy. 116 

In a similar case a man was consistently bullied by male co-workers at a 
restaurant because he is effeminate.  He was mocked for “carrying his 
serving tray like a woman” and insulted with profanity laced gender-oriented 
name calling (e.g. Faggot, F***ing female wh***).  The District Court ruled 
in favor of the restaurant, finding no hostile work environment.  The Ninth 
Circuit Court affirmed.117 

 More recently one federal court has been willing to apply the gender 
stereotyping theory to hold employers liable for same sex harassment of 
effeminate men.118  For years, an effeminate man was harassed by his 
coworkers on an almost daily basis. They whistled and blew kisses at him, 
called him “sweetheart” and “muñeca” (“doll” in Spanish), forced him to 
look at pictures of naked men having sex, and touched his body in sexual 
ways.119  The Ninth Circuit found that a person’s “sexual orientation is 
irrelevant for purposes of Title VII,” and whether a “harasser is, or may be, 
motivated by hostility based on sexual orientation is similarly irrelevant.”120  
Therefore, the court concluded: “[W]hat we have in this case is a fairly 
straightforward sexual harassment claim.”121  
 

  

                                                 
113 Smith v. Liberty Mut. Ins. Co., 569 F.2d 325, 326 (5th Cir. 1978). 
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G. Gender Identity 
 

In order to understand the law surrounding gender identification, it is 
important to understand the meaning of “transgendered.” It is a 
comprehensive term “encompassing anyone who is at odds with traditional 
concepts of gender, whether transsexual, transvestite, intersexed, or 
otherwise.”122  Transsexuals are individuals who have been diagnosed with a 
recognized medical condition called gender identity disorder or gender 
dysphoria.123 According to the American Psychiatric Association, 
transsexualism is characterized as a disjunction between an individual's 
sexual organs and sexual identity.124   Gender identity disorder is marked by 
two characteristics:  
 

(1) a strong and persistent cross-gender identification, which is the 
desire to be, or the insistence that one is, of the other sex; and (2) 
persistent discomfort about one’s assigned sex or a sense of 
inappropriateness in the gender role of that sex.125  

 
A transvestite is more commonly thought of as a cross-dresser (a 
heterosexual person who dresses as the opposite sex); an intersexed person is 
someone who has ambiguous genitalia and/or chromosomes (a physical, not 
psychological, condition).126  Unfortunately, but predictably, employers 
continue to be concerned about hiring or retaining employees who do not 
conform to gender norms.  For example, male to female (MTF) transsexuals 
might offend others by the use of female restrooms and other expressions of 
female identity (wearing make-up and jewelry and painting her fingernails). 

In the late seventies and early eighties, transsexuals were consistently 
unsuccessful in their Title VII claims for sex discrimination.  Based on the 
idea that sex refers to anatomy and not to how individuals psychologically 
perceives themselves, circuit courts decided that transsexuals do not fall 
under the protection of Title VII.127   

                                                 
122 Neil Dishman, The Expanding Rights of Transsexuals in the Workplace, 21 LAB. LAW 121, 
123-24 (Fall 2005) (citing AM. PSYCHIATRIC ASS’N, DIAGNOSTIC & STATISTICAL MANUAL OF 

MENTAL DISORDERS 576 (4th ed. 2000)). 
123 Id. at 121. 
124 AMERICAN PSYCHIATRIC ASSOCIATION. AMERICAN PSYCHIATRIC ASSOCIATION, DIAGNOSTIC 

AND STATISTICAL MANUAL OF MENTAL DISORDERS 576-582 (4th ed. 2000). 
125 Dishman, supra note 122, at 123. 
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127 See Holloway v. Arthur Andersen & Co., 566 F.2d 659, 661 (9th. Cir. 1977); Sommers v. 
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Like homosexual and bisexual litigants, transgender plaintiffs in early 
Title VII cases were also denied relief because the circuit courts adopted a 
plain meaning of sex.128  For example, in a 1977 case in the Ninth Circuit, a 
male-to-female transsexual was terminated soon after she informed her 
supervisor that she was preparing for sex reassignment surgery and requested 
that her company records be changed to reflect her feminized first name.129  
When she filed a Title VII sex discrimination complaint alleging that she was 
terminated because she was a transsexual, the district court dismissed the 
case because “transsexualism was not encompassed within the definition of 
‘sex’ as the term appears in Title VII.”130  On appeal, the Ninth Circuit 
affirmed the district court’s judgment, arguing that “Congress has not shown 
any intent other than to restrict the term ‘sex’ to its traditional meaning.”  
The court found that the plaintiff had not claimed to have been treated 
discriminatorily because she is male or female, but rather because she is a 
transsexual who chose to change her sex.  Discrimination based on “[a] 
transsexual individual's decision to undergo sex change surgery,” the Ninth 
Circuit reasoned, “does not bring that individual, nor transsexuals as a class, 
within the scope of Title VII.”131 

Similar to the Ninth Circuit, the Seventh Circuit also precluded recovery 
for a transgender plaintiff by restricting the interpretation of sex in Title VII 
to its plain meaning.  A male-to-female transsexual commercial airline pilot 
underwent sex reassignment surgery after years of seeking psychiatric 
treatment and taking female hormones.132  After the surgery, the airline 
                                                 
128 E.g., Ulane, 742 F.2d at 1085 (“The phrase in Title VII prohibiting discrimination based on 
sex, in its plain meaning,...do[es] not outlaw discrimination against a person who has a sexual 
identity disorder....” (emphasis added)); Sommers v. Budget Mktg., Inc., 667 F.2d 748, 750 
(8th Cir. 1982) (per curiam) (rejecting a male-to-female preoperative transsexual’s sex 
discrimination claim because “for the purposes of Title VII the plain meaning must be 
ascribed to the term ‘sex”’); Holloway v. Arthur Andersen & Co., 566 F.2d 659, 663 (9th Cir. 
1977) (“Congress has not shown any intent other than to restrict the term ‘sex’ to its traditional 
meaning.”); Terry v. EEOC, No. 80-C-408, 1980 U.S. Dist. Lexis 17289, at 8 (E.D. Wis. Dec. 
10, 1980) (denying relief to a preoperative male-to-female transsexual because Title VII “does 
not protect males dressed or acting as females and vice versa”); Powell v. Read's, Inc., 436 F. 
Supp. 369, 371 (D. Md. 1977) (holding that to grant relief to a male-to-female transsexual 
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Ralph K. Davies Med. Ctr., 403 F. Supp. 456, 457 (N.D. Cal. 1975) (finding that Title VII 
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sex or of sexual preference”), aff'd, 570 F.2d 354 (9th Cir. 1978); Grossman v. Bernards Twp. 
Bd. of Educ., No. 74-1904, 1975 U.S. Dist. LEXIS 16261, at *7 (D.N.J. Sept. 10, 1975) (“In 
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other than its plain meaning.”), aff'd, 538 F.2d 319 (3rd Cir. 1976). 
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terminated her, saying that the surgery had “changed [her] from the person 
Eastern ha[d] hired into a different person.”133 When she filed a Title VII 
lawsuit against the airline alleging that she was discriminated against as a 
female and as a transsexual the district court found that there was illegal 
discrimination because she was a transsexual.  The district court determined 
that transsexuals are protected by Title VII because “the term, ‘sex,’ as used 
in any scientific sense and as used in the statute can be and should be 
reasonably interpreted to include among its denotations the question of 
sexual identity.”134  The district court concluded that “there [was] not a 
shadow of a doubt that Congress never intended anything one way or the 
other on the question of whether the term, ‘sex,’ would include transsexuals. 
The matter simply was not thought of.”135  The court, however, continued: “I 
believe that working with the word that the Congress gave us to work with, it 
is my duty to apply it in what I believe to be the most reasonable way.  I 
believe that the term, ‘sex,’ literally applies to transsexuals and that it applies 
scientifically to transsexuals.”136  

However, on appeal, the Seventh Circuit, making a plain meaning 
argument, reversed the district court’s decision.137 It wrote: 
 

The phrase in Title VII prohibiting discrimination based on sex, in 
its plain meaning, implies that it is unlawful to discriminate against 
women because they are women and against men because they are 
men.  The words of Title VII do not outlaw discrimination against a 
person who has a sexual identity disorder . . . ; a prohibition against 
discrimination based on an individual’s sex is not synonymous with 
a prohibition against discrimination based on an individual’s sexual 
identity disorder or discontent with the sex into which they were 
born.138  

 
Rejecting the transsexual’s claim, the circuit court stated that if Eastern 

Airlines did discriminate against her, it was not “because she is female, but 
because [she] is a transsexual--a biological male who takes female hormones, 
cross-dresses, and has surgically altered parts of her body to make it appear 
to be female.”139  

                                                 
133 Ulane v. E. Airlines, Inc., 581 F. Supp. 821, 832 (N.D. Ill. 1983), rev'd, 742 F.2d 1081 (7th 
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In 1989 Price Waterhouse140 gave transsexuals new hope of Title VII 
recovery when the Court expanded the definition of “sex” under Title VII, 
holding that sex stereotyping provides a cause of action under the statute.141  
However, similar to the cases of sexual harassment of effeminate men, the 
theory of sexual stereotyping remained on the road less traveled.  For 
example, in 2007 the Tenth Circuit affirmed the lower’s court dismissal of a 
case brought by a male to female transsexual, a Utah bus driver who was 
fired because the company feared reprisal from the employee’s use of 
women’s restrooms.142  The driver presented two legal theories to support to 
her claim that, in violation of Title VII, she was discriminated against 
because of sex.143  First, she argued that transsexualism is sex discrimination, 
protected under Title VII.  Alternatively, she argued that she was dismissed 
because of gender stereotyping, her failure to conform to the male sex 
stereotype.  In response, the court first reiterated that transsexuals are not a 
protected class under Title VII based on the traditional definition that it is 
“unlawful to discriminate against women because they are women and men 
because they are men.”144   The court recognized only “the two starkly 
defined categories of male and female.145  Second, the court also rejected her 
claim of gender stereotyping, that she was fired because, as a biological 
male, she failed to conform to stereotypical gender norms.  The court 
acknowledged that the plaintiff established a prima facie case of gender 
stereotyping, but found that in defense the employer had articulated a 
legitimate, nondiscriminatory reason for the termination.146  The decision to 
discharge “was based solely on her intent to use women’s public restrooms 
while wearing a UTA uniform, despite the fact she still had male 
genitalia.”147  “However far Price Waterhouse reaches, this court cannot 
conclude it requires employers to allow biological males to use women’s 
restrooms.”148  (Note that neither the court, nor the employer, discussed how 
anyone would know what genitalia was under the uniform.) 

Transgendered plaintiffs, however, have made some progress litigating 
gender identity-based workplace discrimination and harassment under Price 
Waterhouse v. Hopkins’s gender-stereotyping theory of liability149  The Sixth 
Circuit has relied on Price Waterhouse to uphold a transsexual’s claim for 
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protection under Title VII.150  Smith, a biological male, served as a lieutenant 
in the Fire Department for seven years without any negative incidents.151  
After being diagnosed, in accordance with international medical protocols for 
treating gender identity disorder (GID) Smith began “expressing a more 
feminine appearance on a full-time basis.”152  Smith notified his immediate 
supervisor about his GID diagnosis and treatment, also informing him of the 
likelihood that his treatment would eventually include complete physical 
transformation from male to female.  After learning of the GID diagnosis the 
fire chief, along with the mayor and the city law director, determined to use 
Smith’s transsexualism and its manifestations as a basis for terminating his 
employment.  When Smith learned of the city officials’ intention, he retained 
counsel and filed a complaint with the EEOC.  Immediately after receiving 
the EEOC’s right to sue letter, the city fired him in retaliation. 

Implying that his claim was disingenuous, the district court stated that 
Smith merely “invokes the term-of-art created by Price Waterhouse, that is, 
‘sex-stereotyping,’ as an end run around his ‘real claim.”’153  The real claim, 
the court observed, was “based upon his transsexuality”154 and “Title VII 
does not prohibit discrimination based on an individual’s transsexualism.”155  
However, on appeal the Sixth Circuit Court reversed and remanded, holding 
that if transsexuals are fired for not conforming to gender stereotypes, they 
have a claim under Title VII; the fact that they are transsexuals does not 
somehow strip them of Price Waterhouse's protection.156  The circuit court 
explained that just as an employer who discriminates against women for not 
wearing dresses or makeup is engaging in sex discrimination under the 
rationale of Price Waterhouse, “employers who discriminate against men 
because they do wear dresses and makeup, or otherwise act femininely, are 
also engaging in sex discrimination, because the discrimination would not 
occur but for the victim’s sex.”157  

Two district courts have followed the lead of the Sixth Circuit.  In 2007, 
the District of Columbia District Court held that “Title VII is violated when 
an employer discriminates against any employee, transsexual or not, because 
he or she has failed to act or appear sufficiently masculine or feminine 
enough for an employer.”158  Dave Schroer applied for a position as a 
terrorism research analyst with the Congressional Research Service (CRS), 
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presenting himself as a man.  He was offered and accepted the position.  
When he met with a representative of the CRS to discuss the details, he 
explained that he was under a doctor’s care for gender dysphoria and, 
consistent with the recommended treatment, was going to change his name to 
Diane, begin dressing in traditionally feminine attire, and start presenting 
full-time as a woman.159  He showed the representative pictures of himself 
dressed in professional female clothing.  In a phone call the next day the CRS 
representative told Schroer that he “would not be a good fit given the 
circumstance that they spoke of yesterday.”160  In denying the CRS’s motion 
to dismiss the district court stressed: 
 

The point here, however, is that Schroer does not claim that 
disclosure of her gender dysphoria was the singular cause of her 
non-selection.  Instead, informed by the discovery she has taken, 
Schroer now asserts that she was discriminated against because, 
when presenting herself as a woman, she did not conform to 
Preece’s sex stereotypical notions about women’s appearance and 
behavior.161 

 
In the most recent case, the United States District Court for the Southern 

District of Texas determined that Lopez’s transsexuality did not bar her sex 
stereotyping claim.162  The defendant medical clinic offered a position to the 
plaintiff, Izza Lopez, aka Raul Lopez, but the job offer was subsequently 
rescinded when the clinic’s management determined that Lopez had 
“misrepresented” herself as a woman during the interview process.163  Lopez 
asserted that River Oaks impermissibly rescinded its job offer to her because 
she failed to conform with traditional gender stereotypes.164  The court 
concluded that “applying Title VII as written and interpreted by the United 
States Supreme Court .... Lopez has stated a legally viable claim of 
discrimination as a male who failed to conform with traditional male 
stereotypes.”165 
 

  

                                                 
159 Id. at 61. 
160 Id.  
161 Id. 
162 Lopez v. River Oaks Imaging & Diagnostic Group,  542 F. Supp. 2d 653 (S.D. Tex. 2008.) 
163 Id. at 657. 
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III. ANALYSIS 
 

From the discussion in the background sections it is clear that there is a 
significant problem. The employment discrimination decisions lack 
consistency and predictability. There is a “squiggly line” between court 
interpretations of what characteristics should, or should not, be protected.  
Employment discrimination statutes list particular characteristics—race, 
color, national origin, sex, pregnancy, religion, age, and disability—that 
generally may not be considered for purposes of employment decisions, but 
judicial interpretation of the statues creates a lack of predictability.  

  
Certainly, the passions and vicissitudes of politics strongly 
influence what legislation is passed. Nevertheless, the 
antidiscrimination endeavor is motivated by a desire to promote 
fairness and justice. However, what is lacking is a unifying 
conceptual framework that explains the choices we have made 
concerning the scope of the civil rights laws.  In fact, no coherent 
theory can be developed to elucidate why some unalterable traits 
are awarded protected status by federal law and others are not.166   

 
This section of the paper explores and evaluates the basis on which 

federal employment discrimination law protects American workers.  The 
critical question is “whether any unifying principle explains the choices 
American law has made with respect to protected classifications. Can 
employment discrimination law be understood to offer a coherent vision of 
what types of employer choices should be allowed and disallowed?”167  What 
are the appropriate decision rules that employers should use when making 
their choices and the EEOC and federal courts should use when evaluating 
those choices?  Four potential alternative decision rules (unifying principles) 
will be analyzed. 

 
A. Suspect Classifications 

 
In 1938 the U.S. Supreme Court created the protected class idea in the 

constitutional arena when it suggested that “prejudice against discrete and 
insular minorities (emphasis added) may be a special condition” that calls for 
a “more searching judicial inquiry” on behalf of groups that are more likely 
to experience state-sponsored discrimination.168  In 1973 the Court further 
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defined a suspect class by explaining that class is “saddled with such 
disabilities, or subjected to such a history of purposeful unequal treatment 
(emphasis added), or relegated to such a position of political powerlessness 
as to command extraordinary protection from the majoritarian political 
process.”169  Under this decision rule, protected classes will be “discrete and 
insular minorities with a history of discrimination.”170 Obviously this rule has 
limited application for most employment discrimination legislation that 
protects both majority and minority members; both Blacks and Caucasians, 
women and men, Muslims and Christians, are protected under Title VII.  All 
people over 40 are protected by the ADEA.  Although the ADA had 
originally identified the disabled as “a discrete and insular minority who have 
been faced with restrictions and limitations, subjected to a history of 
purposeful unequal treatment, and relegated to a position of political 
powerlessness,”171 the ADAAA omitted this language. 

 
B. Equality/Qualification Considerations 

 
A second potential decision rule to determine appropriate class 

protection has been referred to as the Formal Equality Model.172  This model 
focuses on the qualifications of the individual as they relate to a particular 
employment opportunity and discourages decisions against individuals based 
on irrational prejudices or biases.  It is assumed that race, color, national 
origin, sex, religion, or age have no bearing on a person’s ability to 
successfully perform a job.  When these factors are not permitted to be 
considered for terms, conditions, and privileges of employment, the playing 
field should be level for all groups.  “Academic commentators have long 
contended that Title VII is based on the assumption that race is always 
immaterial to employees’ competence and thus, the law attempted simply to 
level the playing field for minority groups.”173  Generally this 
equality/qualification rule will facilitate the purpose of most employment 
discrimination legislation, but it fails to account for the duty to accommodate 
religion and disability.174  In both instances, employers are required to make 

                                                 
169 San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 128 (1973). 
170 Hoffman, supra note 1, at 1500. 
171 42 U.S.C. § 12101(a)(1) (7) (2000) (amended 2008). 
172 Hoffman, supra note 1, at 1504;  see also Lisa Eichhorn, Hostile Environment Actions, 
Title VII, and the ADA: The Limits of the Copy-and-Paste Function, 77 WASH. L. REV. 575, 
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special arrangements for employees who are essentially qualified for a 
particular position, but must have job modifications in order to be fully 
qualified. The reasonable accommodation provision undermines “. . . the 
persuasiveness of the argument that the employment discrimination laws 
seek merely to ensure that fully qualified employees are treated equally and 
are not subjected to differentiation because of employers' blind ignorance and 
prejudice.”175 
 

C. Immutable Characteristics 
 

Professor Sharona Hoffman postulates that “. . . immutability constitutes 
a unifying principle for all of the traits now covered by the employment 
discrimination laws.”176  If immutability is recognized and selected as the 
most appropriate decision rule, or common theme, in the employment 
discrimination statutes, the next relevant question is to ask why the law 
would opt to protect unalterable traits. “The answer is that the 
antidiscrimination mandates promote the public policy goals of fairness and, 
to a lesser degree, efficiency, and attempt to establish appropriate incentives 
and disincentives for employer and employee conduct.”177 

Hoffman notes that the term immutable “. . . can be defined as (1) “an 
accident of birth”; or (2) a characteristic that is either unchangeable in 
absolute terms or so fundamental to identity or conscience that individuals 
effectively cannot and should not be required to change it,” but argues that 
the most effective definition is a combination of the two.178 She writes: 

 
One might object that the more liberal definition of immutability 
defies the word’s literal meaning and thus should be rejected. This 
Article would argue, however, that although traits such as religion 
or pregnancy, which are captured by this definition, may appear 
objectively mutable to some, they are immutable to others based on 
their world view and identity.179 

 
Hoffman argues that “the notion of “immutable characteristics” explains the 
protected classifications better than any other principle,” but also 
acknowledges that “the concept of immutability does not explain why certain 
unchangeable or self-defining traits, such as sexual orientation and parental 

                                                 
175 Id. at 1507. 
176 Id. at 1483. 
177 Id. at 1519. 
178 Id. at 1514. 
179 Id. at 1513. 
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status, are excluded from the statutory scope.”180  For this reason, using 
immutability as a decision rule has limitations. 
 

D. Abandoning of Employment at Will 
 

Because the composition and identity characteristics of the American 
workforce are dramatically changing, employment discrimination laws based 
on identified protected classes may no longer make sense.  As discussed 
above, currently, class-based protection requires individuals to prove 
immutable or deeply embedded differences to obtain protection from being 
treated differently. In employment discrimination cases, recovery usually 
depends on membership in a constitutionally or statutorily protected category 
that is embraced for its diversity or difference.  But, as revealed in the 
background section, there are no clear lines that divide the protected groups 
from the unprotected.  Also “. . . the protected class approach has not kept 
pace with the demographics and lived experiences of an ever-changing 
workforce.”181  In about 30 years Caucasians will be a racial minority; 
piercings and tattoos will be the appearance norms, and the number of senior 
citizens will have doubled.182  A cause of the inadequacy of the protected 
class approach is explained: 

    
Part of the inadequacy of the protected class approach is that it is 
based on something of a paradox--the paradox of exceptionalism. 
Class-based protection requires individuals to prove immutable or 
deeply embedded differences to obtain protection from being 
treated differently. But the individual differences must be the same 
as those of a discrete and identifiable group. The protected class 
approach thus operates against the backdrop of a default 
assumption of equal treatment; it provides remedies to identifiable 
groups that have been excluded in a wholesale way.183 

 
People will become less different in group-based ways; race and 

national origin will become less clear to identify, but personal appearance 
standards may be incredibly more diverse.  Discrete and insular groups may 
no longer exist.  The categorical box approach to discrimination means that 
some types and lived experiences of discrimination are simply omitted from 
federal and state protection.184 

                                                 
180 Id. at 1514 -15. 
180 Levit, supra note 69, at 497. 
182 Id. at 464. 
183 Id. at 469. 
184 Id. at 473. 



56/Vol. XXIV/Southern Law Journal 
 

 

When, and if, protected groups are no longer relevant, what will be the 
consequences?  Will employers be allowed and encouraged to discriminate 
based on personal preferences whether not the discriminatory characteristics 
are job related?  That is probably true if employment at will is still the 
predominant employment law theory.   

“Employment at will, the doctrine holding that employees have no legal 
remedy for unfair terminations because they hold their jobs at the will of the 
employer, has become mired in incoherence.”185  Courts continue to praise 
the concept, but have “increasingly have riddled the rule with exceptions.”186  
It may be time to reject the rule in its entirety, and require employers to 
follow justifiable practices and use due process when dealing with 
employees.  Professor Moss has reviewed and compared the cases in 
Wisconsin and New York and then concluded that the state courts are 
alternately citing and ignoring employment at will whenever it is convenient 
to reject or accept the claims.187  Moss summarizes: 

 
To recap, employment at will is undergoing a three-stage process 
culminating in doctrinal incoherence:  (1) Employment at will is on 
the decline as a categorical “rule,” with recently established 
common law termination claims arising as significant exceptions.  
(2) Despite its decline, the at-will doctrine is not being replaced by 
a general requirement of “just cause” for all terminations, as some 
have speculated.  (3) State recognition of these common law 
termination claims (the exceptions to employment at will) has been 
haphazard and inconsistent, with courts ambivalent about 
employment at will as manifested by an unwillingness to comply 
with the harsh pure form of the doctrine, unwillingness to reject it 
entirely, and inability to find any consistency as to what exceptions 
to recognize.188 

 
As a consequence of this incoherence, many progressive employment law 
scholars advocate for, and predict, the replacement of employment at will 
with a just cause standard for employment decisions.  Professor Ann 
McGinley made a thoughtful argument that Congress should replace Title 
VII, the ADEA, and variable state employment-at-will exceptions with a 
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federal wrongful discharge law that protects all workers from arbitrary 
discharge.189  

 
IV. MANAGERIAL IMPLICATIONS 

 
Employers (i.e. management) discriminate against employees in almost 

every decision involving people, and almost every decision will involve 
people. The discrimination begins with the hiring process and will continue 
throughout an employee’s work life. The mere choice of who to hire, who to 
fire, who to promote and who receives a raise, means that the employer has 
discriminated against those that were not hired, or fired, etc. Knowing the 
line that exists between legal and illegal actions can mean the difference 
between massive lawsuits and disgruntled employees, and perhaps an 
enhanced work environment.  The line is indeed squiggly. 

Since the passage of the Equal Pay Act in 1963 and the Civil Rights Act 
in 1964 employers have struggled to both comply with the law and maintain 
an efficient and productive workforce. And at times the two goals seemed to 
be in conflict.  As the EEOC and the Courts have revised, upheld and denied 
various regulations, employers and employees began to change perspectives 
on discrimination as society’s attitudes towards many of these issues, such as 
same sex marriages, have simply changed.190 

It has been projected that by the year 2043 whites will be the minority in 
the U. S. with racial and ethnic minorities (primarily due to the doubling of 
Hispanics and Asians) will be the majority.  The number of individuals over 
65 years of age will more than double by 2060 and the elderly will 
outnumber the young (18 and under).191  Additionally, long held stereotypes 
are slowly changing as it becomes more commonplace to work with 
individuals who are gay, tattooed, pierced, or otherwise outside of the 
stereotype.  That, however, does not mean that discrimination or harassment 
has stopped. It may have simply changed.  

For example same gender harassment claims are on the increase, despite 
the total number of harassment claims decreasing.  Between 1997 and 2011 
sexual harassment claims dropped from 15,889 to 11,364, a 28% decrease.  
Yet the percentage of claims filed by men rose to 16.3% from 11.6%.  
Although typically the harassment is female-male, the prevalence of same-
sex sexual harassment and discrimination claims are becoming more 
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common.192  Yet the support for same-sex marriage (and presumably the 
acceptance of the gay and lesbian community) has become broader based and 
opposition more localized to specific groups.193  It would therefore be 
expected that as the workforce changes, so will the types of complaints, even 
if the total numbers diminish. 

 
A. Management and the Bottom Line 

 
Prior to the passage of equal employment opportunity legislation 

employers were free to discriminate in hiring and promotion practices 
without many consequences.  This led to the perception (and reality) that 
white men were the preferred choice and that minorities (including women) 
were summarily dismissed from consideration.  Once Griggs v. Duke Power 
established the theory of disparate impact and gave the EEOC authority to set 
standards, a plethora of laws, rules and regulations have created an ever-
changing minefield for managers.194 Management should of course attempt to 
obey the law, but beyond that it is suggested that management should do 
what is ethically and or morally correct.  

Companies have struggled to know and abide by the laws of 
discrimination, and as society’s views have changed, so have the views of 
management.  For example, initially, it was perceived that compliance with 
the ADA would be costly.  However, time and experience has typically 
shown that the cost of compliance has been slight with little monetary cost to 
the organization.  One survey suggested that 70% of accommodations cost 
less than $500 with only 1% costing more than $5000.  Today, office 
buildings are now designed to accommodate accessibility by individuals with 
disabilities under the Americans with Disabilities Act (ADA) of 1990.195  
Once the building is bought or leased additional accommodations will be 
minor compared to refitting. 

                                                 
192M. Dunning, Discrimination Claims Take New Turn, 46 BUS. INS. 17 (2012) available at 
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The cost of accommodation in monetary terms is generally not going to 
be a consideration, particularly for large organizations with ample resources 
and not-for-profit government agencies.  However, accommodation is not the 
only cost, and the perception that cost may be high can lead to discrimination 
against unprotected individuals.  A hiring manager may reject applicants 
because they are obese believing that their cost of insurance may rise. 
However, according to the Center for Disease Control some 35.7% of adults 
(more than 72 million individuals) are obese with 6.3% of the population is 
morbidly obese.  This would automatically eliminate one third of the 
candidate pool and obesity may soon be considered a disability under 
ADA.196 

Yet, as noted in a Wall Street Journal article published in 2004, there 
can be significantly higher cost if employees smoke, are significantly 
overweight, depressive, or have chronic diseases such as diabetes, heart 
disease, arthritis and cancer.197  Although unknown at this time, the impact of 
the Affordable Care Act, as it is implemented, may help contain insurance 
and medical cost to employees and employers.  Even if this act does mediate 
the cost of insurance and medical care, the cost of lost productivity may 
continue to be perceived as unacceptable to management. 
 

B. Management Response to Changing Laws and Attitudes 
 

One of the most comprehensive surveys of employment practices that 
are designed to address the changing need of today’s employees was 
conducted by the Families and Work Institute in 2012.198  This survey is the 
latest in a continuing effort by the Institute to assess the practices of 
employers concerning flextime, care giving leaves, parental leave and elder 
care. The institute sampled 1,126199 employers with 50 or more employees 
and considered small employers to have 50 to 99 employees and large 
employers over 1,000 employees.200  Results of this survey were compared 
with previous surveys, primarily one conducted in 2005.201 

Results of this wide ranging survey tended to show that from 2005 to 
2012 employers have increased options that allow flextime, flex place, 
choices of managing time, and daily time off.  However, employers have 
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reduced options that allowed employees significant time away from full time 
work such as moving from part time to full time and back and career breaks 
for personal or family responsibilities.202 

Comparison of this 2012 survey and an additional survey conducted in 
2008 seem to indicate that employees working in companies with a more 
flexible workplace tend to have greater engagement with their jobs, higher 
levels of job satisfaction, stronger intensions to remain with the company, 
less negative stressful spillover from job to home and vice versa, and better 
mental health.203  Along with the better mental health and lower perceived 
stress, employees reported being in excellent health, fewer health problems, 
and lower levels of depression and stress.204  

The Family and Medical Leave Act (FMLA) of 1993 was also covered 
by the 2012 survey and the authors found that comparing small and large 
corporations there was no significant difference between those that offer 
(between 67% and 69% of both groups) full FMLA coverage. They 
additionally found that 26% of all employers appear to be out of compliance 
with FMLA 

As it appears that more individuals may be protected in the future, many 
companies have begun preventative and low cost programs to assist 
employees such as employers providing information on services to elder 
family members (up from 29% in 2005 to 41% in 2012). Additional findings 
indicate a dramatic rise in Employee Assistance Programs (from 46% of all 
companies in 2005 to 74% in 2012) to help employees deal with problems 
and pressures, and a similar increase in wellness programs (form 47% in 
2005 to 63% in 2012).205  These measures may be in response to an aging 
population and increasing health cost and are more prevalent in large 
companies and not-for-profit organizations.206 

Even such standard procedures and policies concerning criminal 
background checks have become more complex and confusing.  As in other 
instances with rule changes by the EEOC, the need to demonstrate business 
necessity becomes more important and more difficult.  Yet even with their 
guidelines the EEOC expects the organization to engage in individualized 
assessments.  These assessments are designed to help prevent the automatic 
exclusion of an individual because of past criminal conduct.  Individual 
assessments consider such factors as nature and gravity of the offenses, time 
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passed since conviction or completion of sentence, and relevance to the 
job.207 

 
V. CONCLUSION 

 
The review of the employment law legislation and litigation in the 

background section reveals that there is little certainty and predictability in 
employment discrimination cases.  Some protected groups are formed by 
immutable characteristics while others are formed by individual choices. The 
categorical box approach to discrimination means that some types and lived 
experiences of discrimination are simply omitted from federal and state 
protection.208 “The protected classes themselves--and doctrinal 
interpretations of them--have not kept pace with the demographics of a 
changing population and workforce, the lived experiences of discrimination, 
or the cognitive understandings about how discrimination operates.”209  
Incremental change is inevitable and antidiscrimination law will evolve as a 
patchwork of protections.  

There are four suggested decision rules that could be used to resolve the 
inconsistent, and sometimes incoherent, reasoning in the court decisions.  
Rethinking the process of determining the appropriate protection from 
discrimination for employees could be more standardized by following one 
of the alternatives. Discussed in order from most restrictive to least, the four 
alternatives are: Suspect Classifications, Equality/Qualification 
Considerations, Immutable Characteristics, and the Abandoning of 
Employment at Will.  The first three alternatives would retain the concept of 
protecting certain selected groups.  “Recognizing this reality, suggests that 
holes in antidiscrimination law might be patched by using theories to 
doctrinally expand the boundaries of federal categories and by relying on 
innovative state antidiscrimination provisions to fill gaps in coverage.”210  
Rather than just patching the current group distinctions, the fourth alternative 
suggests abandoning the employment at will doctrine.  Under this solution 
the employment relationship would be based on contract.  Adverse 
employment decisions that were based on irrational bias would be illegal; 
decisions would have to be based on good cause. 

A number of authors have made suggestions to assist management in 
understanding the squiggly line and avoiding the consequences.  Managers 
know that they are going to discriminate throughout the employment process 
but this discrimination needs to be legal, fair and equitable. First an 
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organization should have a well written and contemporary set of policies and 
procedures and might include nondiscrimination statements to include obese 
and overweight employees;211 employees with family responsibilities;212 gay 
employees;213 transgendered employees;214 unemployed workers;215 and those 
with criminal backgrounds.216  These should be carefully scrutinized by the 
HR department and perhaps an expert on labor law.217  These policies should 
not categorically exclude individuals.  Policies that screen applicants or 
employees based on criminal records, tobacco use, tattoos, etc., will probably 
not stand up to rigid scrutiny.  

Beyond just having policies it is important that the organization enforce 
and educate those policies throughout the organization.  Enforcement is 
assisted by education and an understanding of discrimination and 
harassment.  Both employees and managers need to understand what is 
discrimination or harassment, how to stop it, as well as have a method for 
quickly resolving complaints.218  

It is also becoming increasingly important to make sure the stated 
requirements for the job are actually job related.  Careful job analysis and 
descriptions will aid both the employees and managers understanding of the 
true requirements of the job and that those requirements may differ from 
perceptions of what the manager believes are the job requirements.219  Both 
job analysis and the resulting job descriptions have been in use for decades.  
It is now even more imperative that management ensure that these are current 
and not only meet the legal standards, but do not have a disparate impact on 
protected and unprotected workers. 

In today’s environment it becomes increasingly important that the 
organization not only have policies, education, and enforcement; but 
additionally have a well-defined process for handling complaints.  Along 
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with the policies statements a procedures statement should outline the steps 
that both an employee and a manager should follow to resolve any 
harassment complaint.220 
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APPENDIX A221 
 

California 2005 
CA LABOR CODE §§ 96(k) 
(1999) & 98.6 (2005). 

Colorado 1990 
COLO. REV. STAT. § 24-
34-402.5 (1990). 

Connecticut 2003 
CT GEN. STAT. ANN. § 31-
40s (2003). 

District of 
Columbia 

1993 
D.C. CODE ANN. § 7-
1703.3 (1993). 

Illinois 1987 
820 ILL. COMP. STAT. 55/5 
(1987). 

Indiana 2006 
IND. CODE §§ 22-5-4-1 et 
seq. (2006). 

Kentucky 2010 
KY REV. STAT. ANN. § 
344.040 (2010). 

Louisiana 1991 
LA REV. STAT. ANN. § 
23:966 (1991). 

Maine 1991 
ME REV. STAT. ANN. tit. 
26, § 597 (1991). 

Minnesota 1992 
MINN. STAT. § 181.938 
(1992). 

Mississippi 1994 
MISS. CODE ANN. § 71-7-
33 (1994). 

Missouri 1992 
MO. REV. STAT. § 290.145 
(2005). 

Montana 1993 
MONT. CODE ANN. §§ 39-
2-313 & 39-2-314 (1993). 

Nevada 1991 
NEV. REV. STAT. § 
613.333 (1991). 

New 
Hampshire 

1991 
N.H. REV. STAT. ANN. § 
275:37-a (1991). 

                                                 
221 This table is taken from the website of the American Lung Association, and can be found at 
http://www.lungusa2.org/slati/appendixf.php. 
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New Jersey 1991 
N.J. STAT. ANN. §§ 34:6B-
1 et seq. (1991). 

New 
Mexico 

1991 
N.M. STAT. ANN. §§ 50-11-
1 et seq. (1991). 

New York 1992 
N.Y. [LABOR] LAW § 201-
d (1992). 

North 
Carolina 

1991 
N.C. GEN. STAT. § 95-28.2 
(1991). 

North 
Dakota 

1993 
N.D. CENT. CODE §§ 14-
02.4-01 et seq. (1993). 

Oklahoma 1991 
OKLA. STAT. ANN. tit. 40, 
§ 500 (1991). 

Oregon 2005 
OR. REV. STAT. §§ 
659A.315 & 659A.885 
(2005). 

Rhode 
Island 

2005 
R.I. GEN. LAWS § 23-
20.10-14 (2005). 

South 
Carolina 

1991 
S.C. CODE ANN. § 41-1-85 
(1991). 

South 
Dakota 

1991 
S.D. CODIFIED LAWS § 
60-4-11 (1991). 

Tennessee 1990 
TENN. CODE ANN. § 50-1-
304 (1990). 

Virginia 1989 
VA. CODE ANN. § 2.2-2902 
(1989). 

West 
Virginia 

1992 
W. VA. CODE § 21-3-19 
(1992). 

Wisconsin 1991 
WIS. STAT. §§ 111.31 et 
seq. (1991). 

Wyoming 1992 
WYO. STAT. ANN. §§ 27-9-
101 et seq. (1992). 

 

 
  


