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It is not the strongest of the species that survive, 
nor the most intelligent, but the ones most responsive to change.1 

 
 

I. INTRODUCTION 
 

Change is difficult, but necessary and valuable, to progress. The 21st 
Century has brought many changes, including a shift in business philosophy, 
particularly evident with entrepreneurs becoming interested in more than the 
bottom line. Historically, the predominant purpose of business entities and 
the laws that create and regulate them has been long-term growth and 
shareholder profit. However, the view that business organizations should also 
focus on the betterment of society, and consider other factors as well, such as 
employees, community and the environment, is taking hold. To 
accommodate these broader business goals it is necessary to modify the legal 
forms available for business entities. To that end, three new legal structures 
have been developed: the low-income limited liability company (L3C), the 
benefit corporation and the flexible purpose corporation. 

Common forms of business organizations include the sole 
proprietorship, the partnership, the corporation and the limited liability 
company (LLC), each of which is created using the laws of the state where 
the business is organized. State legislatures are beginning to recognize that 
changes in business organization laws are necessary to provide legal forms 

                                                 
*J.D., LL.M., Visiting Assistant Professor of Legal Studies in Business, Spears School of 
Business, Oklahoma State University. The author would like to thank her colleague, Gina L. 
Nerger, Assistant Professor of Legal Writing, The University of Tulsa College of Law, for 
valuable assistance editing this article. 
1 Charles Darwin. This quote is actually believed to be a paraphrase from Darwin’s Origin of 
Species made by Leon C. Megginson, Professor of Management and Marketing at Louisiana 
State University at Baton Rouge, first appearing in ‘Lessons from Europe for American 
Business’, Southwestern Social Science Quarterly (1963) 44(1): 3-13, at p. 4. See Nicholas 
Matzke’s summary of the misquotation at Six things Darwin never said - and one thing he did, 
DARWIN CORRESPONDENCE PROJECT, http://www.darwinproject.ac.uk/six-things-darwin-never-
said (last visited April 4, 2013).  
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that support social enterprise and accommodate the growing interest in, and 
attention to, the triple bottom line (economic, social and environmental 
goals). The L3C offers changes to the LLC format in an effort to create small 
businesses interested in social good, and to increase the amount of non-profit 
dollars that can be invested in business ventures. The benefit corporation and 
flexible purpose corporation offer changes to corporate law in an effort to 
shift the primary purpose of the business venture to permit social and 
environmental objectives and relieve it from primarily shareholder value 
obligations. 

The ideas of sustainability and social benefits as business goals are also 
gaining the attention of the general public, who want to work for companies 
and purchase from brands that match their values. Companies are marketing 
their social and environmental accomplishments to entice consumers to buy 
their products or support their businesses. For example, Procter & Gamble, 
makers of Pantene Nature Fusion Pro-V Shampoo and Conditioner, boast 
their “new plant-based bottles make a healthy choice for the planet.”2 Hitachi 
IT Solutions advertises that they are “improving the environment…for future 
generations,” and explain that they “…manage global infrastructures more 
efficiently and eco-consciously...to make our cities safer, cleaner and more 
sustainable.”3 All companies want to be perceived as concerned with the 
environment and society. However, not all companies and their commitments 
to the triple bottom line are created equal. While only publicity stunts for 
some companies, others take the betterment of society and the stewardship of 
the environment to heart in their business operations. These foster the idea 
that modern business organization structures are necessary to allow socially 
beneficial enterprises to become part of the norm and to parade their 
distinction as such. 

This article introduces the basic concepts of the L3C, the benefit 
corporation and the flexible purpose corporation. It reviews the statutory 
language behind their formation and describes the origins of each. The article 
also includes examples of companies that have formed under these new laws 
and discusses the different types of business ventures that are suited for 
organizing as one of these new structures. The article concludes that these 
new entities reflect a change in business philosophy that is welcome, 
beneficial and good for business. There is enormous potential for having a 
positive impact on society and the environment while making money. 

 
  

                                                 
2 Proctor & Gamble advertisement, PEOPLE MAG., Feb. 6, 2012, at 91. 
3 Hitachi IT advertisement, ECONOMIST, Jan. 21-27, 2012, at 51. 
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II. THE LOW-INCOME LIMITED LIABILITY COMPANY (L3C) 
 

The low-income limited liability company (L3C) is a business structure 
that expands the limited liability company (LLC). The L3C is a structure 
formed primarily to achieve charitable or educational purposes rather than to 
earn a profit, as its name implies. It is designed to attract a combination of 
for-profit and non-profit investors. The L3C statutory language is 
intentionally written to meet Internal Revenue Code (IRC) requirements of 
nonprofit investments into for-profit entities so as to not jeopardize the tax-
exempt status of the investors. 

Vermont was the first state to enact L3C legislation in 2008.4 As of 
January 2013, eight additional states have enacted L3C legislation, including 
Michigan, Wyoming, Utah, Illinois, North Carolina, Louisiana, Maine and 
Rhode Island.5 Two federal jurisdictions (Native American Nations) have 
also enacted L3C legislation: the Oglala Sioux Tribe and the Crow Indian 
Nation of Montana.6 Several more states have legislation pending.7 Rather 
than recreating the wheel, legislation creating the L3C is promulgated as an 
amendment to each state’s current LLC statute. The L3C is a subsection of 
the LLC, allowing newly formed L3Cs to ride on the coat-tails of the LLC 
format, and utilizing the flexibility of the LLC form together with the 
recognized body of law that already applies to their governance.8 

 
A. Statutory Language Behind the L3C 

 
The language used by state statutes requires that in order to qualify as an 

L3C, a company must organize under the state’s Limited Liability Act and 
declare in its articles of organization that it is a low-profit limited liability 
company. The company must also contain the term low-profit limited liability 
company or L3C in its name. An L3C must organize and operate to satisfy a 
business purpose that meets each of the following requirements: 

 
1. The company significantly furthers the accomplishment of one or 

more charitable or educational purposes found within Section 

                                                 
4
 VT. STAT. ANN. tit. 11, § 3001(27) (2010). 

5 See MICH. COMP. LAWS § 450.4102(m) (LexisNexis Supp. 2010); WYO. STAT. ANN. § 17-15-
102 (2010); UTAH CODE ANN. § 48-2c-412 (LexisNexis Supp. 2009); 805 ILL. COMP. STAT. 
ANN. 180/1-26 (West Supp. 2010); N.C. STAT. ANN. § 55D-20 (2009); LA. REV. STAT. ANN. § 
12:1301 (2010); ME. REV. STAT. tit. 31, §§ 1599. 1611 (2010); RIGL § 7-16-76 (2012). 
6 Laws, AMERICANSFORCOMMUNITYDEVELOPMENT.ORG, 
http://www.americansforcommunitydevelopment.org/laws.html (last visited Mar. 11, 2013). 
7 Carter G. Bishop, Fifty State Series: L3C & B Corporation Legislation Table, at 22 (Feb. 15, 
2013), http://ssrn.com/abstract=1561783. 
8 Laws, AMERICANSFORCOMMUNITYDEVELOPMENT.ORG, supra note 6. 
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170(c)(2)(B) of the Internal Revenue Code (IRC) and would not 
have been created were it not for the company’s relationship to the 
accomplishment of such charitable or educational purpose;  

2. The company cannot have as a significant purpose the production of 
income or the appreciation of property, subject to the understanding 
that if an L3C produces significant income or appreciation of 
property, without additional factors, it is not conclusive evidence 
that a significant purpose of the company was the production of 
income or appreciation of property; 

3. The company cannot have as a significant purpose the 
accomplishment of one or more political or legislative purposes 
found within IRC § 170(c)(2)(D).9 

 
Pursuant to the IRC, in order to maintain their tax-exempt standing, 

private foundations are required to spend at least five percent of their assets 
annually.10 They can issue grants which provide no return on their money, or 
they can make program-related investments (PRIs), investing in for-profit 
ventures with the potential for a return on their money and recirculating it for 
charitable purposes. The investment made to the for-profit venture must be in 
furtherance of the foundation’s charitable or educational mission to qualify 
as a PRI.11 Historically, private foundations have limited such funding 
because of the risk that the investment will be determined not to qualify as a 
PRI, jeopardizing the foundation’s tax-exempt status. The L3C is explicitly 
formed to significantly further a charitable or educational purpose, as stated 
in each business’s operating agreement, in an attempt to make an investment 
from a foundation a de facto PRI. The statutory language of the L3C is meant 
to match the requirements for PRIs. Investing in an L3C should make it 
easier for foundations to make PRIs in social ventures while maintaining tax-
exempt standing. Investing in an L3C should provide new opportunities for 
foundations to use their resources to assist with social issues previously 
relegated solely to nonprofit organizations. The potential for investment into 
social enterprise is enormous and invaluable in the pursuit of the betterment 
of society. 

As a caveat, the Internal Revenue Service (IRS) has not yet agreed to 
treat all investments made by private foundations to L3Cs as qualified 

                                                 
9 VT. STAT. ANN. tit. 21, §§ 3001 et. seq. (2010). 
10 I.R.C. § 4942. 
11 I.R.C. § 4944. 
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PRIs.12 Maybe the course of the L3C will track that of the LLC. The LLC is a 
hybrid business organization combining the limited liability and ease of 
transfer of ownership of the corporate structure with the pass-through income 
availability of a partnership. Wyoming was the first state to pass LLC 
legislation in 1977.13 However, it was not until after 1988, when the IRS 
finally issued a revenue ruling allowing for partnership tax treatment of a 
“Wyoming-style LLC,” that they became popular throughout the United 
States.14 Almost all states had passed LLC legislation by 1996.15 In further 
acceptance of the LLC formation, the Uniform Limited Liability Company 
Act (ULLCA) was adopted in 1996 and revised in 2006.16 Vermont, and a 
hand full of other states that have enacted L3C legislation, are on the cutting 
edge of the modernization of business organizations, as Wyoming was with 
the LLC back in the late 1970s. If the IRS accepts and eventually rules that 
investments to L3Cs from foundations will qualify as PRIs, more states will 
pass L3C legislation. Maybe by the time the ULLCA is next revised, it will 
include the language of the L3C. 

 
1. Federal Legislation for the L3C 

 
In an effort to hasten the decision by the IRS to grant favorable tax 

treatment of investments from private foundations to L3Cs, federal 
legislation has also been introduced. The Philanthropic Facilitation Act of 
201117 tries to expedite the process for PRI ruling requests and enlarge the 
application of each ruling.18 The Act hopes to provide that once it has been 
determined that investments to a particular L3C qualify as PRIs, any 
foundation investing in that L3C can rely on the prior ruling.19 

 
B. Origins and Examples of the L3C 

 
The L3C concept was developed by Robert Lang, CEO of the Mary 

Elizabeth & Gordon B. Mannweiler Foundation, together with Marcus 

                                                 
12 J. William Callison & Allan V. Vestal, The L3C Illusion: Why Low-profit Limited Liability 
Companies will not Stimulate Socially Optimal Private Foundation Investment in 
Entrepreneurial Ventures, 35 VT. L. REV. 273-293 (2010). 
13 WY. STAT. ANN §§ 17-29 101, et.seq. (2010). 
14 Rev.Rul. 88-76, 1988-2 C.B. 360. 
15 Larry E. Ribstein, A Critique of the Uniform Limited Liability Company Act, 25 STETSON L. 
REV. 312, 322 (1995). 
16 Limited Liability Company (Revised). Uniform Law Commission. 
17 H.R. 3420 – Philanthropic Facilitation Act, CONGRESS.GOV, 
http://beta.congress.gov/bill/112th-congress/house-bill/3420 (last visited Mar. 11, 2013).  
18 Id. 
19 Id. 
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Owens, a tax attorney with Caplin & Drysdale in Washington, DC.20 The 
Foundation has also funded the creation of Americans for Community 
Development, whose purpose is to promote the L3C form and its adoption by 
all fifty state legislatures.21 In addition, Lang and others formed L3C 
Advisors, L3C, for the purpose of helping social enterprises organize and 
finance L3Cs.22 

As of May 2013, there are “825 social entrepreneurs blazin’ a path” as 
L3Cs.23 Although currently enacted in only nine states, the L3C structure is 
legal in all 50 states, and a company can organize under one state’s laws and 
operate in that state or in another state. For example, L3C Advisors, L3C, as 
mentioned above, organized under the Vermont statute while operating in 
New York. InterSector Partners, L3C, a low-profit consulting firm whose 
mission is “to help nonprofits become more sustainable, for-profits to 
become more socially responsible and government agencies to support both 
in the community,” is also organized under the Vermont statute and was the 
first L3C to do business in Colorado.24 Another well-known L3C that formed 
under the Vermont statute is MOO (Maine’s Own Organic) Milk Company, a 
group of small dairy farmers who process and distribute organic milk from 
Maine.25 

The L3C is a business venture with the achievement of a social benefit 
as its primary purpose, and profit as only a supplementary purpose. The 
rationale behind the structure is to bring together a variety of investment 
sources to improve the economic viability of social enterprise. The new 
business form is necessary because traditional for-profit structures require 
high financial returns unattainable by most social enterprises, and traditional 
non-profit organizations have legal and tax restrictions on pursuing 
significant profit and limited access to capital investors. 

 
  

                                                 
20 Jim Witkin, The L3C: A More Creative Capitalism, TRIPLEPUNDIT.COM (Jan. 15, 2009), 
http://www.triplepundit.com/2009/01/the-l3c-a-more-creative-capitalism/. 
21 L3C Advisors, L3C, Support for L3C State Laws, 
AMERICANSFORCOMMUNITYDEVELOPMENT.ORG, 
http://americansforcommunitydevelopment.org/downloads/supportforl3cstatelaws.pdf (last 
visited Mar. 12, 2013).  
22 Id. 
23 Resources, Latest L3C Tally, INTERSECTORPARTNERS, L3C.COM, 
http://www.intersectorl3c.com/l3c_tally.html (last visited May 6, 2013). 
24 Principles & Values, Our Mission, INTERSECTORPARTNERS, L3C.COM, , 
http://www.intersectorl3c.com/mission.html (last visited Mar. 12, 2013). 
25 Stephanie Strom, A Quest for Hybrid Companies That Profit, but Can Tap Charity, 
NYTIMES.COM (Oct. 12, 2011), http://www.nytimes.com/2011/10/13/business/a-quest-for-
hybrid-companies-part-money-maker-part-nonprofit.html?pagewanted=all. 
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C. Who should organize as an L3C? 
 

The L3C structure is ideal for business ventures that want to emphasize 
a social or environmental benefit rather than profit while enjoying the ease 
and flexibility of the LLC format. These companies do not want to organize 
as a nonprofit because of the cumbersome rules and regulations and because 
they may want to make some profit. A business that forms as an L3C may be 
looking for foundation PRI for capital but does not expect institutional 
investors. While currently the L3C may want to request a private letter ruling 
by the IRS to ensure that foundation investments qualify as PRI, the goal is 
that someday that will change, making it easier for foundations to invest in 
L3C’s. Another benefit to organizing as an L3C is that it brands the company 
as a social enterprise and announces to the world that its business focuses on 
benefit to society and not just profit. 

 
III. THE CORPORATE FORM EXPANDS 

 
The corporation is a common business form in the United States. 

Intrinsic in its structure is the requirement that the corporation must 
maximize profits to shareholders. While this is beneficial to shareholders, it 
is no longer believed to be the only acceptable way to operate a corporation. 
The new view advocates a socially beneficial role for corporations. For 
example, all stakeholders, including employees, the community and the 
environment, in addition to shareholders, should be considered when making 
decisions and measuring success. The existing corporate structure does not 
accommodate these goals and may leave organizations open to shareholder 
liability when making socially beneficial corporate decisions. Companies 
want to be able to consider the triple bottom line (referred to as people, 
planet and profit) and state laws need to be expanded to create business 
organizations that will enhance and legally protect social enterprise. Two 
new corporate structures have been developed and passed into law: the 
benefit corporation and the flexible purpose corporation. 

 
A. The Benefit Corporation 

 
In 2010, Maryland became the first state to enact legislation creating a 

benefit corporation.26 As of January 2013, eleven other states have passed 
laws giving legal effect to the benefit corporation including Vermont, New 
Jersey, Virginia, Hawaii, California, New York, Massachusetts, South 

                                                 
26 MD. CODE ANN. CORPS & ASS’NS §§ 5-6C-01 through 5-6C-08 (2010). 
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Carolina, Illinois, Louisiana and Pennsylvania.27 Several more states have 
benefit corporation legislation pending.28 The benefit corporation is a new 
class of corporation which legally requires companies to provide a general 
benefit to society and consider stakeholders (employees, communities and 
the environment) in business decisions without the risk of shareholder or 
stakeholder lawsuits. It is a for-profit business that aims to create a material 
positive impact on society and the environment. 

 
1. The Statutory Language Behind the Benefit Corporation 

 
The language used by state statutes requires that in order to incorporate 

as a benefit corporation, a company must organize under the state’s 
Corporation’s Act and declare its status as a benefit company. Traditional 
corporations may also reincorporate as a benefit corporation. A benefit 
corporation must include a statement in all of its charters that it is a benefit 
corporation, and each outstanding certificate of stock must clearly indicate 
that description. Under state law, benefit corporations are required to do the 
following: 

 
1. The company must have the purpose of creating general public 

benefit and may also elect to pursue specific public benefits; 
including providing individuals or communities with beneficial 
products or services; promoting economic opportunity for 
individuals or communities beyond the creation of jobs in the 
normal course of business; preserving the environment; improving 
human health; promoting the arts, sciences, or advancement of 
knowledge; increasing the flow of capital to entities with a public 
benefit purpose; or the accomplishment of any other particular 
benefit for society or the environment;29  

2. In deciding what is in the best interests of the benefit corporation, 
the directors shall consider the effects of action or inaction on the 
stockholders, employees and workforce and subsidiaries and 
suppliers; the interests of customers as beneficiaries of the general 
or specific benefit public purposes; community and societal 
considerations; and the local and global environment; and may 

                                                 
27 State by State Legislative Status, BENEFITCORP.NET, http://www.benefitcorp.net/state-by-
state-legislative-status (last visited Mar. 12, 2013). 
28 Id. 
29 MD. CODE ANN. CORPS & ASS’NS § 5-6C-01 (SB 690) (2010). 
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consider any other pertinent factors or the interests of any other 
group deemed appropriate;30 and  

3. The company shall annually deliver to the shareholders a benefit 
report describing the ways in which the benefit corporation pursued 
its general public benefit or specific public benefit during the year; 
any circumstances that have hindered the creation of the public 
benefit; and an assessment of the societal and environmental 
performance prepared in accordance with a third-party standard.31 

 
According to the statutory language, incorporation of a benefit 

corporation has three differences that set it apart from a conventional 
corporation: 1) Purpose: the purpose of creating general public benefit, which 
means having a material, positive impact on society and the environment, in 
addition to a conventional business purpose; 2) Accountability: an increased 
accountability that expands fiduciary duties to require equal consideration of 
the interests of all stakeholders, and not primarily shareholders; and 3) 
Transparency: rigid annual reporting requirements on general and specific 
public benefits and social and environmental assessment against a 
comprehensive, credible, independent and transparent third party standard. 
Benefit corporations will have profit and public benefit goals, and extensive 
reporting responsibilities to ensure that they are trying to achieve their stated 
goals. 

It is important to understand that although the fiduciary duties of the 
directors of a benefit corporation are expanded to benefit a wider range of 
stakeholders, the directors do not have a duty to a person who is a beneficiary 
of the general or specific public benefit purpose based on the status of the 
person as a beneficiary.32 The fiduciary duties of directors are not otherwise 
limited in benefit corporations. Therefore, shareholder liability may arise if 
directors fail to consider the general or specific interests of stakeholders in 
making corporate decisions. The area of liability is very murky because the 
statutes have not yet been tested in court. 

 
2. The Difference Between a Benefit Corporation and a Certified 

Benefit Corporation 
 

The benefit corporation is a deliberate effort to change the nature of 
business by changing corporate law.33 The idea grew from B Lab, a non-

                                                 
30 MD. CODE ANN. CORPS & ASS’NS § 5-6C-07 (SB 690) (2010). 
31 MD. CODE ANN. CORPS & ASS’NS § 5-6C-08 (SB 690) (2010).  
32 MD. CODE ANN. CORPS & ASS’NS § 5-6C-07 (SB 690) (2010). 
33 B Corps: Firms with Benefits: A New Sort of Caring, Sharing Company Gathers 
Momentum, ECONOMIST (Jan. 7, 2012) http://www.economist.com/node/21542432. 
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profit organization based in Berwyn, Pennsylvania, whose mission is to 
utilize “the power of business to solve social and environmental problems.”34 
B Lab began in 2006 by creating a certification system, bestowing the 
Certified B Corporation (B is for Benefit) to companies that apply and 
continuously meet vigorous criteria designed to encourage the engagement in 
and measure the impact of socially and environmentally beneficial 
businesses. B Lab measures five impact areas: accountability, employees, 
consumers, community and the environment. Certified companies can utilize 
the icon B Corporation and can access extensive services and support from B 
Lab. As of March, 2013, there are currently 707521 B Corporations, certified 
by B Lab.35 The purpose of the certification is to identify companies that 
actually strive to do good with their nationally recognized designation. It is B 
Lab, together with the assistance of Certified B Corporations, that has 
worked to introduce and support legislation around the nation to officially 
create the new corporate form.36 Each state’s laws are based on proposals 
from B Lab and they offer model statutory language on their website for 
future statutes.37 

The nomenclature can be confusing. Certified B Corporations are 
companies formed under traditional state corporation statutes who have 
voluntarily requested B Lab to assess their social and environmental 
performance and designate them as Benefit Corporations. In contrast, benefit 
corporations are companies formed under modern benefit corporation 
statutes that have as a stated corporate purpose social and environmental 
betterment. Both may be called B Corps for short. In the process of creating 
certification for companies that want to be known as socially beneficial, B 
Lab developed an independent third-party standard which is one of the 
accepted measures against which statutory benefit corporations can report 
and test their social and environmental performance. 

In addition, since 2011, B Lab has extended the Benefit designation to 
companies that are organized as LLCs. Clean Currents, an independent 
energy company on the East coast that provides wind power to residences 
and businesses, was one of the first companies to become a Benefit LLC.38 

                                                 
34 Powered by B Lab, BENEFITCORP.NET, http://www.benefitcorp.net/about-b-lab (last visited 
Mar. 12, 2013). 
35 Welcome, BENEFITCORP.NET, http://www.bcorporation.net (last visited Mar. 12, 2013). 
36 The Non-Profit Behind B Corps, BCORPORATION.NET, http://www.bcorporation.net/what-
are-b-corps/the-non-profit-behind-b-corps (last visited Mar. 12, 2013). 
37 For Attorneys, Model Legislation, BENEFITCORP.NET, 
http://www.benefitcorp.net/storage/documents/Model_Benefit_Corporation_Legislation.pdf 
(last visited Mar. 12, 2013). 
38 Who We Are, B Corporation, CLEANCURRENTS.COM, 
http://www.cleancurrents.com/index.php/who-we-are/b-corporation (last visited Mar. 13, 
2013). 
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3. Examples of Benefit Corporations 
 

Patagonia, a privately owned outdoor-apparel company located in 
California, was one of the first firms to file the necessary paperwork to 
become a benefit corporation in California.  It was quickly followed by 11 
additional California firms.39 Patagonia’s values reflect those of a business 
formed by climbers, runners and surfers who love wild and beautiful places. 
They donate time, services and a percentage of sales to hundreds of 
grassroots environmental groups all over the world. Their mission statement 
advocates to “build the best product, cause no unnecessary harm, [and] use 
business to inspire and implement solutions to the environmental crisis.”40 

Another popular company that reincorporated as a benefit corporation 
under the Vermont statute is Seventh Generation, a Burlington, Vermont 
manufacturer of green household products.41 Seventh Generation is a 
founding Certified B Corporation and believes “it is critical that there be a 
standard for corporate responsibility in the United States.”42 They have 
created a business where all of their products are made using sustainable 
processes. Many Certified B Corporations, if not all, will eventually organize 
under a benefit corporation statute, or maybe a flexible purpose corporation 
statute, in order to flaunt their social missions and obtain legal protection 
from shareholder lawsuits. 

 
4. Who should organize as a Benefit Corporation? 

 
The benefit corporation form is best suited for profit-seeking companies 

that are interested in the betterment of society, but also intend on proclaiming 
and advancing themselves as a social enterprise. These businesses embrace 
the good company reputation and may seek institutional investors that value 
social benefit. Any corporation previously certified as a Benefit Corporation 
by B Lab may want to reorganize under state statute as a benefit corporation. 
Benefit corporations may provide the best fit for private companies focused 
on sustainability in general that acquire funding from socially responsible 
investors. 

 
  

                                                 
39B Corps: Firms with Benefits. A New Sort of Caring, Sharing Company Gathers Momentum, 
supra note 33. 
40 Company Info, PATAGONIA.COM, 
http://www.patagonia.com/us/patagonia.go?assetid=2047&ln=140 (last visited Mar. 13, 2013). 
41 B Corps: Firms with Benefits. A New Sort of Caring, Sharing Company Gathers 
Momentum, supra note 33  
42 B Corp Community, BCORPORATION.NET, http://www.bcorporation.net /community/seventh-
generation (last visited Apr, 4, 2013). 
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B. The Flexible Purpose Corporation 
 

In January 2012, California became the first state to enact legislation 
creating a third  type of business structure that supports social enterprise and 
called it the Flexible Purpose Corporation.43 Washington followed suit and 
passed legislation in June 2012 allowing for the formation of a similar 
corporate entity called the Social Purpose Corporation.44 The aim of these 
new corporate structures is to permit profit seeking corporations to operate 
with a stated socially beneficial purpose (any charitable purpose or intent to 
promote positive, or minimize negative, effects on stakeholders), together 
with a traditional profit purpose, without the threat of lawsuits from 
shareholders for not maximizing profit with every decision. While these new 
legal forms are similar, this section will focus on the California flexible 
purpose corporation. As indicated by its name, the flexible purpose 
corporation gives the directors flexibility in determining a non-financial 
purpose, called a Special Purpose, for the business venture. 

 
1. The Statutory Language Behind the Flexible Purpose Corporation 

 
Flexible purpose corporations are similar to conventional corporations 

except that they will have a non-financial purpose as well as a financial 
purpose, and will be required to prepare reports on the achievements of the 
non-financial purpose in addition to the already required reports on financial 
purpose. In order to incorporate as a flexible purpose corporation, a company 
must organize under the California Corporate Flexibility Act of 2011, as 
found within the California General Corporation Act; include in their name 
flexible purpose corporation or an abbreviation thereof; and declare in their 
articles of incorporation at least one special purpose in addition to a lawful 
financial purpose.45 A traditional corporation may also convert or merge into 
a flexible purpose corporation. A special purpose, as required, is defined as: 

 
A) Any charitable or public purpose activities that a nonprofit 

corporation is authorized to carry out; or 

B) Promoting positive or minimizing negative short-term or long-
term effects of any of the following: 

i) employees, suppliers, customers, or creditors. 

                                                 
43 California Corporate Flexibility Act of 2011 (SB 201), CA. CORP. CODE §§ 2500 et seq. 
44 Washington SHB 2239 (2012) See also Kim Wyman, Washington Secretary of State, 
CORPORATIONS AND CHARITIES DIVISION, 
http://www.sos.wa.gov/corps/SocialPurposeCorporation.aspx? (Last visited Apr. 4, 2013). 
45 CA. CORP. CODE §§ 2602(a), 2602(b)(1). 
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ii) community and society. 

iii) environment.46 
 
After identifying its special purpose (or purposes), a flexible purpose 

corporation must specify objectives for achieving the special purpose; 
measure the impact of its efforts toward its special purpose; and include a 
detailed account of those efforts in its annual reports to shareholders, as well 
as certain other required public reports.47 

According to the statutory language incorporation of a flexible purpose 
corporation has two unique qualities that set it apart from a conventional 
corporation. Flexible purpose corporations have: 1) Purpose: to engage in 
business for the long and short-term interests of the corporation and its 
stockholders (profit and value focus) and one or more activities of social 
benefit (charitable, social or environmental focus); and 2) Transparency: 
extensive annual reporting requirements concerning the corporation’s special 
purpose or purposes. 

 
2. The Origins and Examples of the Flexible Purpose Corporation 

 
The flexible purpose corporation is the creation of The California 

Working Group for New Corporate Forms, a group of ten corporate attorneys 
with extensive experience from varied corporate backgrounds.48 They wanted 
to develop an organization with enough flexibility to combine a for-profit 
entity with a specific public benefit usually reserved for a non-profit entity. 
The rationale is to allow companies flexibility in determining how to achieve 
profit and special purpose while holding them accountable through required 
transparent reporting. The reports ensure that companies are taking 
measurable efforts towards their special purpose. 

Prometheus Civic Technologies was the first company to file for 
organization under the California flexible purpose corporation statute.49 The 
president of the company, Matt Harrison, chose the flexible purpose 
corporation over the benefit corporation in order to avoid the required third 
party annual assessment, believing that their social mission of “trying to 

                                                 
46 CA. CORP. CODE § 2602(b)(2). 
47 CA. CORP. CODE §§ 3500 et seq. 
48 David Adelman, Just What California Needs: A New Corporate Form, LOS ANGELES 

LAWYER, Apr. 2011, at 68. 
49 James McRitchie, “For Benefit” Corporations Explained,NORCALNACD (Feb. 22, 2012), 
http://corpgov.proxyexchange.org/2012/02/for-benefit-corporations-explained-at-norcalnacd-
event. 
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reduce the burden of government on the people” is not easily quantifiable.50 
As of October 15, 2012, there are approximately 15 companies registered as 
flexible purpose corporations under the new California law.51  

 
3. The Differences between the Benefit Corporation and the 

Flexible Purpose Corporation 
 

In comparison to the benefit corporation, the flexible purpose 
corporation can choose to focus on a specific social benefit rather than being 
obligated to the general betterment of society. In addition, the benefit 
corporation achievements will be measured against a third-party standard 
whereas the flexible purpose corporation will be allowed to create their own 
“best practices.”52 It has been suggested that the flexible purpose corporation 
structure may be susceptible to abuse by companies that want to greenwash 
(give the impression that they are dedicated to environmental or social 
benefit when in reality they are not), because of the lack of standards upon 
which to compare corporate achievements of public good.53 

 
4. Who should organize as a Flexible Purpose Corporation? 

 
Companies that want to mix nonprofit purpose with for-profit form and 

funding should organize as a flexible purpose corporation. This structure is 
ideal for companies of all sizes that seek access to traditional capital markets. 
In addition, Certified B Corporations with a specific social or environmental 
purpose that aim to acquire conventional corporate financing may consider 
the flexible purpose corporation. 

 
IV. CONCLUSION 

 
Business ventures with an environmental and social purpose are 

growing. The idea that business can and should focus on sustainability and 

                                                 
50 Anne Field, Why Prometheus Civic Technologies is a Flexible Purpose Corporation, 
FORBES.COM (Sept. 7, 2012, 1:12PM), http://www.forbes.com/sites/annefield/2012/09/07/why-
prometheus-civic-technologies-is-a-flexible-purpose-corporation/.  
51 Kendall Taggart, Corporations That Claim To Do Good Need More Oversight, Experts Say, 
NBCBAYAREA.COM (Oct. 15, 2012, 8:45AM), 
http://www.nbcbayarea.com/news/local/Corporations_that_claim_to_do_good_need_more_ov
ersight__experts_say-174140111.html.  
52 R. Todd Johnson, Everything You Ever Wanted to Know About the Flexible Purpose 
Corporation (And Then Some) – Part 1 (Feb. 23, 2011), 
http://www.lawforchange.org/NewsBot.asp?MODE=VIEW&ID=4149. 
53 Kendall Taggart, Corporations That Claim To Do Good Need More Oversight, Experts Say, 
supra note 51. 
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social benefit requires states to change their laws on how to organize 
business entities. Three new legal types of business entity have been 
developed to accommodate the shift in business philosophy and enhance 
social enterprise. 

The L3C is a new business structure that is added into already existing 
LLC state legislation. It is an adaption of the LLC to include business 
ventures that are interested in charitable or educational purposes and want to 
attract tax-exempt investors. The benefit corporation and the flexible purpose 
corporation are new business forms found within state corporation statutes. 
The benefit corporation is an entity with a general beneficial purpose that 
also seeks to make money and earn a reputation as a socially conscious 
company. The flexible benefit corporation is a profit driven company with a 
specific social or environmental purpose. They are all founded within 
conventional business structures providing an established framework for 
their formation. Only time can tell how well the new organizations meet the 
needs of the changing business model. 

The American legal system is dynamic and responsive to change. As 
society modifies its values, the legal system must adapt and accommodate 
the new perspectives. As our business models change from the solely 
capitalistic (profit-only) structure to include the social enterprise (also 
interested in society and the environment) format, so must our legal system. 
The creation of three new forms of business organization, designed to 
channel these new ideas and entities, exemplifies the active nature of law and 
its ability to survive. 

 


