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I. GENERAL TAXATION 
 

A. Congressional Power to Tax 
 

Article 1, Section 8 of the United States Constitution provides: “The 
Congress shall have Power To lay and collect Taxes, Duties, Imposts and 
Excises …; but all Duties, Imposts and Excises shall be uniform throughout 
the United States.”1 Due to the words chosen, many early cases challenged 
the constitutionality of Congress’s power to tax.2 To clarify its ability to tax, 
Congress passed the 16th Amendment on July 12, 1909. The 16th 
Amendment states, “The Congress shall have power to lay and collect taxes 
on incomes, from whatever source derived, without apportionment among 
the several States, and without regard to any census or enumeration.”3 
Finally, on October 3, 1913, Congress, acting under the 16th Amendment, 
enacted the Revenue Act of 1913, which imposed a tax on the net income of 
individuals and corporations.4 The Revenue Act of 1913 has been amended 
numerous times and was so comprehensively amended by the Tax Reform 
Act of 1986 that the tax law was renamed the Internal Revenue Code of 
1986.5 Since it has been subsequently amended, most practitioners refer to it 
as the Internal Revenue Code of 1986 (the “Code”).6 

 
B. Filing Statuses 

 
Under the current federal taxation system, to determine an individual’s 

federal income tax liability, his or her taxable income is multiplied by the 
applicable tax rate. Next, tax credits and prepayments are subtracted to find 
the individual’s net tax due or expected refund. The tax rate and tax rate 
schedules applicable to a taxpayer are based upon his or her filing status, of 

                                                 
* J.D., Assistant Professor, Southwestern Oklahoma State University. 
1 U.S. CONST. art I, § 8. 
2 Ephraim P. Smith, Philip J. Harmelink & James R. Hasselback, 2012 CCH FEDERAL 

TAXATION, COMPREHENSIVE TOPICS ¶ 1151 (2011). 
3 Id. 
4 Id. 
5 Id. 
6 Id. 



270/Vol. XXIII/Southern Law Journal 
 

 

which there are five options at the federal level: single, married filing jointly, 
married filing separately, head of household and qualifying widow(er) with 
dependent child. On the top of I.R.S. Form 1040, taxpayers are instructed to 
check only one box for the filing status that applies to them. Each filing 
status has its own tax tables, and some are more favorable than others. 
Generally, married persons who file joint returns, as well as qualifying 
widow(er)s, pay taxes at lower rates than married persons who file 
separately, heads of households and single individuals.7 Additionally, the 
“marriage penalty” has been well documented; whereby if a married couple’s 
incomes are relatively equal, the couple will pay more tax using the married 
filing jointly status than they would have paid if they had each individually 
filed as single individuals.8 

 
1. Married Filing Jointly9 

 
A married couple, defined as one who is married as of the close of the 

taxable year or upon the death of one spouse, may file a joint return which 
includes their combined incomes, even if only one spouse has income.10 
However, a joint return is not allowed if either the husband or wife is a non-
resident alien or if the spouses have different tax years.11 

Marital status is determined at the end of the calendar year if a couple is 
(1) married and living together as husband and wife, (2) living together in a 
common law marriage that is recognized by the state in which it was entered 
into, (3) married and living apart, but not divorced or legally separated, or (4) 
separated under an interlocutory decree of divorce.12 If a joint return is filed, 
the income, deductions and exemptions to which the couple is entitled are 
combined, and both must sign the tax return and be subject to joint and 
several liability.13 

 
2. Married Filing Separately 

 
If a married couple files separate returns, each should report only his or 

her own income and claim only his or her own exemptions and deductions.14 

                                                 
7 Id. at ¶ 3225; see also Stand. Fed. Tax Rep. (CCH) ¶ 2900.785. 
8 Fed. Inc. Tax’n of Indiv. (WGL) ¶ 44.02. 
9 Although not discussed here, if all the requirements are met, qualifying widow(er)s can enjoy 
married filing jointly tax rates in the year of the spouse’s death and for two years thereafter. 
See Smith, supra note 2, at ¶ 3355. 
10 Smith, supra note 2, at ¶ 3301; I.R.C. § 6013(a) (2003). 
11 Smith, supra note 2, at ¶ 3301. 
12 Stand. Fed. Tax Reporter (CCH) ¶ 3320.021. 
13 Smith, supra note 2, at ¶ 3301. 
14 Id. at ¶ 3315. 
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However, the Code does place restrictions on tax items such as deductions 
and credits where married taxpayers file separate returns.15 As an example, 
generally all taxpayers are allowed to take the larger of itemized deductions 
or the standard deduction.16 However, with those taxpayers who file returns 
using the married filing separately status, the Code requires that both spouses 
either itemize or use the standard deduction.17 Where spouses earn 
approximately the same amount of income, the couple will pay 
approximately the same amount of tax if they had filed joint returns, but if 
the couple has disparate income amounts, they will pay more tax separately 
than they would have if they had filed jointly.18 

Most married couples file joint returns for the foregoing reasons, but 
some may choose to file separately, especially in cases where one spouse 
incurs significant medical expenses and/or where one spouse does not agree 
with positions taken on the return by his or her spouse and does not want to 
subject himself or herself to joint and several liability.19 

 
3. Head of Household 

 
Unmarried individuals who maintain a household for dependents qualify 

for use of the head of household rates. The definition of a dependent is 
uniform for purposes of head of household status, as well as for personal 
exemption purposes.20 As far as the determination of who is or is not a 
dependent, the rule is that the dependent must be either a qualifying child or 
a qualifying relative of the taxpayer.21 As an additional requirement for head 
of household status, the taxpayer must provide more than one-half of the cost 
of maintaining the household, and the household must be the principal abode 
for the dependent for more than one-half of the year.22 

 
4. Single 

 
A single individual for tax purposes is an unmarried person who does 

not qualify for head of household status.23 In other words, if a taxpayer is not 
married, nor has any dependents, the only filing status available to that 
person is that of a single individual. As discussed above, the tax rates 

                                                 
15 Id. 
16 Id. at ¶ 3035. 
17 Id. (emphasis added). 
18 Smith, supra note 2, at ¶ 3315. 
19 Id. 
20 Id. at ¶ 3345. 
21 Id. 
22 Id. This rule does not apply to dependent parents. 
23 Id. at ¶ 3325. 
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applicable to single individuals are the most progressive of all the tax rates – 
meaning that a single person generally pays more taxes on the same levels of 
income than any other filing status.24 

 
II. TAXATION OF SAME-SEX COUPLES 

 
A. States That Recognize Same-Sex Marriages, Registered Domestic 

Partnerships and/or Civil Unions 
 

Currently, the District of Columbia and six (6) states, including 
Massachusetts, Connecticut, Iowa, Vermont, New York and New Hampshire 
recognize same-sex marriages.25 Also, Washington has passed a bill allowing 
for same-sex marriages to begin in 2012, but the bill is facing a voter 
referendum.26 In addition, on March 1, 2012, Maryland Governor Martin 
O’Malley signed a bill that would recognize same-sex marriages in that state 
beginning January 1, 2013.27 In these states, same-sex couples are allowed to 
marry and are required to file their state tax returns using either the married 
filing jointly or married filing separately statuses.28 In addition, the District 
of Columbia and four (4) states, including California, New Jersey, Oregon 
and Illinois, recognize registered domestic partnerships and/or civil unions.29 
As with those states that recognize same-sex marriages, these states generally 
allow same-sex couples to file their taxes jointly, using either the married 
filing jointly or married filing separately statuses.30 

 
  

                                                 
24 Id. at ¶ 3225; see also Stand. Fed. Tax Rep. (CCH) ¶ 2900.785. 
25 Democrats Push to Repeal Defense of Marriage Act, FOXNEWS.COM (Nov. 10, 2011), 
http://www.foxnews.com/politics/2011/11/10/democrats-push-to-repeal-defense-marriage-act; 
see also Same-sex marriage in the United States, http://www.en.wikipedia.org/wiki/Same-
sex_marriage_in_the_United_States. 
26 Same-sex marriage in the United States, http://www.en.wikipedia.org/wiki/Same-
sex_marriage_in_the_United_States (last visited Jan. 20, 2011). 
27 Maryland Gov. O’Malley Signs Bill Legalizing Gay Marriage, FOXNEWS.COM (Mar. 1, 
2011), http://www.foxnews.com/politics/2012/03/01/maryland-gov-omalley-signs-bill-
legalizing-gay-marriage. 
28 Tonya Moreno, 10 States Allow Same-Sex Couples to File Joint Returns, 
http://www.taxes.about.com/od/statetaxes/a/Filing-Status-for-Gay-Couples.htm (last visited 
Jan. 20, 2012). 
29 Id. 
30 Id. 
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B. Defense of Marriage Act 
 

The Defense of Marriage Act (“DOMA”) was enacted and signed into 
law by President Bill Clinton in 1996.31 Of import are two of its sections: 
first, section 2(a), entitled “Powers Reserved to the States,” which provides 
as follows: 

 
No state, territory, or possession of the U.S., or Indian tribe, shall 
be required to give effect to any public act, record, or judicial 
proceeding of any other State, territory, possession, or tribe 
respecting a relationship between persons of the same-sex that is 
treated as a marriage under the laws of such other State, territory, 
possession, or tribe, or a right or claim arising from such 
relationship.32 
 
Second, section 3 entitled “Definition of Marriage,” provides as follows: 

 
In determining the meaning of any Act of Congress, or of any 
ruling, regulation, or interpretation of the various administrative 
bureaus and agencies of the U.S., the word ‘marriage’ means only a 
legal union between one man and one woman as husband and wife, 
and the word ‘spouse’ refers only to a person of the opposite sex 
who is a husband or wife.33 
 
In addition, thirty-seven (37) states have enacted statutory defense of 

marriage acts, and of those thirty-seven (37), three (3) had them prior to 
enactment of DOMA at the federal level.34 

DOMA has been under fire in the last few years. As fully explained 
below, President Obama has instructed the Justice Department to no longer 
defend section 3 of DOMA in circuits where a standard of scrutiny has not 
been set relating to alleged equal protection violations.35 Further, upon public 
criticism of DOMA, the Senate Judiciary Committee repealed it on 
November 10, 2011; however, it appears as though the repeal will go no 
further and was only symbolic in nature.36 Indeed, U.S. Senator Dianne 
Feinstein, the bill’s chief sponsor, has acknowledged that the bill does not 
                                                 
31 Democrats Push to Repeal Defense of Marriage Act, supra note 25. 
32 Pub. L. No. 104-199 § 2(a), 110 Stat. 2419 (1996) (codified as amended at 28 U.S.C. § 
1738C (2006)). 
33 Id. at § 3(a). 
34 Democrats Push to Repeal Defense of Marriage Act, supra note 25 (emphasis added). 
35 Letter from Eric H. Holder, Jr., Att’y Gen., U.S. Dep’t of Justice, to the Hon. John A. 
Boehner, Speaker, U.S. House of Representatives (Feb. 23, 2011) (on file with author). 
36 Democrats Push to Repeal Defense of Marriage Act, supra note 25. 
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have the required number of votes for passage in the Senate or in the House 
of Representatives.37 

 
C. IRS Interpretation of DOMA to Same-Sex Couples 

 
1. Filing Status 

 
On September 22, 2011, the Internal Revenue Service (the “Service”) 

issued a frequently answered question (“FAQ”) statement regarding the 
federal taxation of registered domestic partners and same-sex married 
couples.38 In the FAQs, the Service reiterated that registered domestic 
partners and same-sex couples married under state law cannot file their 
federal income tax returns using either the married filing jointly or married 
filing separately statuses.39 

In the pronouncement, the Service explained that registered domestic 
partners and same-sex married couples are not spouses as defined by DOMA, 
which, as stated above, defines spouses as persons of the opposite sex.40 Such 
a pronouncement means that the only filing statuses available to registered 
domestic partners and same-sex couples at the federal tax level are those of a 
head of household (if all the requirements are met)41 or as a single 
individual.42 

Practically speaking, such a determination requires same-sex married 
couples and registered domestic partners to file one combined return at the 
state level, using the state’s married filing jointly status, and two separate 
returns at the federal level, using either the single or head of household 
status. Contrast the foregoing to the returns required to be filed by a 
heterosexual married couple – one each at the state and federal levels, using 
the married filing jointly status for both. 

                                                 
37 Id. 
38 Fed. Tax Weekly (CCH) (Sept. 29, 2011). 
39 Id. (citing I.R.S. Questions and Answers for Registered Domestic Partners and Same-Sex 
Spouses in Community Property States. (Sept. 22, 2011)) (emphasis added). 
40 Id. 
41 I.R.S. Questions and Answers for Registered Domestic Partners and Same-Sex Spouses in 
Community Property States. (Sept. 22, 2011) (“If registered domestic partners pay all the costs 
of maintaining the household from community funds, each partner is considered to have 
incurred half the cost and neither can qualify as head of household. However, if one of the 
partners pays more than half by contributing separate funds, that partner may qualify as head-
of-household.”) 
42 Further, since they are not considered “spouses” under federal law, but single individuals or 
heads of household, each partner may choose to either itemize or use the standard deduction 
on their own facts. As discussed, for those individuals who use the married filing separately 
status at the federal level, the choice is not so given; instead, if one spouse itemizes, the other 
must and vice versa. See Smith, supra note 2, at ¶ 3035. 
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2. Attribution of Income in Community Property States 
 

a. Community Property, in General 
 

In community property states, including Arizona, California, Idaho, 
Louisiana, Nevada, New Mexico, Texas, Washington and Wisconsin, any 
property acquired by a husband and wife during their marriage is said to be 
owned by them together, and each owns an undivided interest in the whole 
property.43 As far as the federal taxation of community property income, the 
Tax Court has ruled that the rights of property are determined according to 
state law, but federal taxation of those rights is a matter of federal law.44 

With some exceptions, the general rule is that salaries, wages and other 
compensation for the services of either spouse are community income found 
to be equally contributed by the spouses.45 For example, if one spouse has a 
salary of $100,000 and the other spouse has none, in community property 
states, that $100,000 is community property and half ($50,000) is attributed 
to the earner spouse and the other half ($50,000) is attributed to the non-
earner spouse. If the spouses choose to file their federal tax return using the 
married filing jointly status, they will show a combined $100,000 of income. 
However, if the spouses choose to file their federal tax return using the 
married filing separate status, each will show income of $50,000, regardless 
of who actually earned the income due to the rules previously discussed. 

 
b. Community Property Rules, as Applied to Registered Domestic Partners 

and Same-Sex Married Couples by the Service 
 

On September 19, 2011, seventy-four (74) members of the House of 
Representatives asked the Service to take administrative action to clarify the 
filing process for registered domestic partners, and asked them to look 
specifically at registered domestic partners who reside in community 
property states.46 In response, the Service set forth IRS Publication 555, 
which reiterated its previous advice from Chief Counsel Advice 
201021050.47 In these pronouncements, the Service extended recognition of 
community property laws specifically to registered domestic partners 
residing in Nevada, Washington or California, as well as same-sex married 

                                                 
43 2012 U.S. MASTER TAX GUIDE ¶ 710 (CCH Editorial Staff, 2011); I.R.S. Pub. 555 (Rev. 
Dec. 2010). 
44 Stand. Fed. Tax Rep. (CCH) ¶ 2350.01 (citing Poe v. Seaborn, 2 USTC ¶ 611, 282 US 101, 
51 S.Ct. 58 (1930)). 
45 2012 U.S. MASTER TAX GUIDE, supra note 43, at ¶ 710. 
46 Fed. Tax Weekly, supra note 38. 
47 2012 U.S. MASTER TAX GUIDE, supra note 43, at ¶ 710. 
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couples who reside in California.48 An Internal Revenue Service spokesman 
noted that the change was due to a 2007 change in state law, which dealt with 
the way California calculates income for purposes of taxation.49 Therefore, 
each partner must, by law, report one-half of the combined community 
income on their individual federal income tax returns.50 

 
c. Analysis 

 
The ruling, like most, has both its opponents and its proponents. 

According to a Wall Street Journal article, some of the ruling’s advocates 
“say it is the first time the agency (the IRS) has acknowledged gay couples as 
a unit for tax purposes.”51 However, David Herzig, an expert on tax law at 
Valparaiso University, thinks that the ruling does not square with DOMA.52 
Specifically, he said that the Service should not recognize these unions, even 
if state law directs otherwise.53 

On its face, the attribution of community property income to same-sex 
married couples and registered domestic partners on federal income tax 
returns, coupled with the non-availability of the favorable married filing 
jointly or married filing separately statuses, seems blatantly unfair. On one 
hand, regarding property rights, the Service applies state law at the federal 
level, while on the other hand, regarding marital status, the Service does not. 

The foregoing seems even more unfair when looking at the Service’s 
history of recognizing the marital status of common law married couples (see 
below) at the federal level. As discussed further below, the difference is 
DOMA. DOMA appears to force the Service to ignore prior precedent in the 
administration of tax laws. However, some view the ruling from another 
perspective, noting that by attributing community property income to same-
sex married couples and registered domestic partners, the Service is trying to 
help rectify some of the inherent problems caused by DOMA.54 

 
  

                                                 
48 Id. (It is important to note that the attribution of income from one partner to another in a 
community property state for income tax purposes does not result in a transfer of property for 
federal gift tax purposes.)  
49 Laura Meckler, Gay Couples Get Equal Tax Treatment (June 5, 2010), 
http://online.wsj.com/article/SB10001424052748704080104575286931017169308.html; see 
also Chief Couns. Advice 2010-21-050.(May 28, 2010). 
50 2012 U.S. MASTER TAX GUIDE, supra note 43, at ¶ 710. 
51 Meckler, supra note 49.  
52 Id. 
53 Id. 
54 Marisa Nelson, The IRS Moves Toward Income Tax Equality for Same-Sex Couples Despite 
DOMA, 45 U.S.F.L. REV. 1145, 1171 (2011). 
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D. Recent Case Developments 
 

1. Mueller v. Comm’r 
 

During the last ten years, the United States Tax Court and a few circuit 
courts have had the opportunity to review some notable cases brought by gay 
taxpayers, the first of which was Mueller v. Comm’r. In Mueller, the 
taxpayer, Robert Mueller, did not file federal income tax returns from 1986 
to 1995.55 During that time frame, he did not make any estimated payments, 
but some amounts were withheld for federal taxes from his wages.56 Also, 
during this time, Mueller was engaged in a homosexual relationship with 
another man whom he described as “his roommate and partner.”57 The 
Service realized that Mueller had not filed returns for the years in question 
and issued a Notice of Deficiency.58 In the Notice of Deficiency, the Service 
declared that he was single and prepared substitute returns on his behalf.59 
Mueller subsequently argued that he and his partner should have been able to 
file their returns using the married filing jointly status, and their inability to 
do so violated equal protection principles represented in the Fifth 
Amendment.60 

The Tax Court reviewed the Code’s distinctions between married 
taxpayers and unmarried economic partners, and when determining if such a 
distinction violated equal protection, they applied the rational basis 
standard.61  The Tax Court dismissed Mueller’s claims that the inability to 
file joint returns impeded his right to marry and the rights of a suspect class 
involving taxpayers who share assets and income with someone who is not 
his or her spouse.62 Mueller did not assert that homosexuals were a suspect 
class in his pro se arguments.63 The Tax Court then applied the rational basis 
test, where a challenged classification is valid if “rationally related to a 
legitimate governmental interest,” and found against Mueller.64 However, the 
Court did opine that “[w]hether policy considerations warrant narrowing the 
gap between the tax treatment of married taxpayers and homosexuals and 

                                                 
55 Mueller v. Comm’r, TC Memo. 2000-132 (2000). 
56 Id. at *1. 
57 Id. 
58 Id. 
59 Id. 
60 Id.  
61 Id. at *2. 
62 Id. 
63 Id. 
64 Id. (citing City of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 440 (1985) and City 
of New Orleans v. Dukes, 427 U.S. 297, 303 (1976)). 
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other nonmarried economic partners is for Congress to determine in light of 
all the relevant legislation considerations.”65 

 
2. Merrill v. Comm’r 

 
As with the Mueller case years earlier, the taxpayer in Merrill v. 

Comm’r, represented himself in the case against him by the Service.66 In 
Merrill, the taxpayer was Charles Merrill, who is a very prominent man in 
his own right.67 Not only is Merrill the cousin of the founder of Merrill 
Lynch, he was also married to and widowed by Evangeline Johnson Merrill, 
an “heiress” to the Johnson & Johnson Company.68 After his wife’s death, 
Merrill began a relationship with Kevin Boyle, and, at the time this case was 
heard, he had been in this relationship for eighteen years.69 Merrill and Boyle 
lived together in North Carolina in 2004 and 2005, and although they had 
participated in a commitment ceremony in 2004, North Carolina did not 
recognize same-sex marriages.70 Thereafter, in 2008, the couple moved to 
California and were legally married in that state.71 

After a review of their records, the Service determined that Merrill had 
not filed federal income tax returns for 2004 or 2005 and, upon an inquiry, 
Merrill wrote that he was not “evading taxes, but refused to pay taxes as an 
act of civil disobedience advocating same-sex marriage equality.”72 As in 
Mueller, the Service prepared substitute returns on Merrill’s behalf for 2004 
and 2005 using single status.73 

The Tax Court’s imperative in the case was to determine whether or not 
Merrill was entitled to married filing jointly status on his returns for the years 
in question.74 The Tax Court found that Merrill was not married under the 
laws of his state of residence at the time, North Carolina, or any other state.75 
Further, in order to qualify for married filing jointly status, a taxpayer must 
file a joint return with his or her spouse, and it must be signed by both, even 
with delinquent returns. Further, citing Millsap v. Comm’r, the Tax Court 
noted, “where a taxpayer did not file a return and a substitute return was 
prepared using single filing status, the taxpayer may claim married filing 

                                                 
65 Id. at *3 (citing Druker v. Comm’r, 697 F.2d at 51). 
66 Merrill v. Comm’r, T.C. Memo. 2009-166 (2009). 
67 Id. at *1. 
68 Id. 
69 Id. 
70 Id. 
71 Id. 
72 Id. 
73 Id. 
74 Id. at *2. 
75 Id. 
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joint status only by subsequently filing a return.”76 Since Merrill never filed 
such a return and was not married, the Tax Court found that he was not 
eligible for married filing jointly status for 2004 or 2005.77 Lastly, while 
Merrill raised the issue of discrimination by the Code against same-sex 
couples, the Tax Court did not address it, but noted in footnote 3 that “similar 
constitutional challenges brought by same-sex couples, married persons and 
single persons have been consistently denied.”78 

 
3. Gill v. Office of Pers. Mgmt 

 
Perhaps the most recent and relevant case to be discussed herein is Gill 

v. Office of Pers. Mgmt. In Gill, the plaintiffs were seven (7) same-sex 
couples and three (3) survivors of same-sex spouses, all of whom were 
married in Massachusetts.79 Plaintiffs claimed that section 3 of DOMA 
denied them federal marriage-based benefits in violation of the equal 
protection principles embodied in the Fifth Amendment’s Due Process 
Clause.80 Initially, the Court looked at DOMA and provided that “[a]lthough 
DOMA drastically amended the eligibility criteria for a vast number of 
federal benefits, rights and privileges that depend upon marital status, the 
relevant committees did not engage in a meaningful examination of the scope 
or effect of the law.”81 Similarly, the Court noted that according to a January 
1997 GAO report, DOMA implicated at least 1,049 federal laws, including 
several involving taxation.82 

The Plaintiffs in this action challenged several federal programs and 
their associated benefits, including the Federal Employees Health Benefits 
Program, the Federal Employees Dental and Vision Insurance Program, the 
Federal Flexible Spending Arrangement Program, Social Security Benefits, 
including retirement and survivor benefits, and, most importantly to this 
paper, filing status under the Code.83 According to the last argument, several 
of the Plaintiffs sought the ability to file federal income taxes jointly with 
their spouses.84 

In Gill, the Plaintiffs set forth three arguments as to why the Court 
should apply strict scrutiny in reviewing section 3 of DOMA and its potential 

                                                 
76 Id. 
77 Id. 
78 Id. at FN 3. 
79 Gill v. Office of Pers. Mgmt, 699 F. Supp.2d 374, 376 (D. Mass. 2010). 
80 Id. at 376-77. 
81 Id. at 379. 
82 Id. 
83 Id. at 379-83. 
84 Id. at 383. 
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violation of equal protection principles.85 The Court provided that it “need 
not address these arguments, however, because DOMA fails to pass 
constitutional muster even under the highly deferential rational basis test.”86 

In applying the rational basis test, the Court explained that a challenged 
law can survive only if it is “narrow enough in scope and grounded in a 
sufficient factual context for [the court] to ascertain some relation between 
the classification and the purpose it serves.”87 In reviewing Congress’s 
interests in passing DOMA, the Court summarily dismissed them, especially 
since, in this case, “the government has disavowed Congress’s stated 
justifications.”88 Those proffered interests were (1) “encouraging responsible 
procreation and child-bearing,” (2) “defending and nurturing the institution 
of traditional heterosexual marriage,” (3) “defending traditional notions of 
morality,” and (4) “preserving scarce resources.”89 

In this case, the government argued that Congress enacted DOMA to 
“preserve the status quo” during a contentious time when each state decided 
whether or not to approve same-sex marriage, and to “ensure consistency in 
the distribution of federal marriage-based benefits.”90 In its rational basis 
analysis, the Court reviewed the federal government’s treatment of state 
marital status decisions and found that, while many states have defined 
marriage differently, “the federal government has fully embraced these 
variations and inconsistencies in state marriage laws by recognizing as valid 
for federal purposes any heterosexual marriage which has been declared 
valid pursuant to state law.”91 The Court concluded that “the states alone 
have the authority to set forth eligibility requirements as to familial 
relationships and the federal government cannot, therefore, have a legitimate 
interest in disregarding those family status determinations properly made by 
the states.”92 

As to the consistency argument, the Court found that, even if it did 
create consistency, its impact on more than one thousand federal laws went 
too far.93 In conclusion, the Court found that DOMA failed the rational basis 
test because “Congress undertook this classification (between heterosexual 
and homosexual married couples) for the one purpose that lies entirely 
outside of legislative bounds, to disadvantage a group of which it 
disapproves. And such a classification the Constitution clearly will not 

                                                 
85 Id. at 387. 
86 Id. 
87 Id. (citing Romer v. Evans, 517 U.S. 620, 633, 116 S.Ct. 1620 (1996)). 
88 Id. at 388. 
89 Id. (citing House Report at 12-18). 
90 Id. at 390. 
91 Id. at 391. 
92 Id. at 393. 
93 Id. at 395. 
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permit.”94 As a result, same-sex married couples can file their federal income 
tax returns using the married filed jointly status and can receive the other 
federal benefits discussed in the case.95 

 
4. Analysis 

 
Gill is currently on appeal to the First Circuit Court of Appeals, and 

additional challenges to DOMA have been mounted in New York and 
Connecticut, where any outcome would be on appeal to the Second Circuit 
Court of Appeals.96 The Gill decision, as to equal protection principles, was 
followed by the Northern District of California in Dragovich v. U.S. Dep’t of 
the Treasury, where California statutes exclude same-sex spouses and 
registered domestic partners from the list of eligible relatives in a state-
sponsored health plan.97 Appeal in the Dragovich case would lie with the 
Ninth Circuit. As with any other area, should there be conflicting circuit 
court opinions on this issue , the Supreme Court is more likely to grant 
certiorari and eventually hear the case. The Supreme Court, as the ultimate 
arbiter, would make the final determination as to which level of scrutiny 
would apply in determining if DOMA violated the equal protection 
principles found in the Fifth Amendment’s Due Process Clause (as found in 
the Fourteenth Amendment’s Equal Protection Clause). 

 
E. Same-Sex Marriages v. Common Law Marriages 

 
1. Common Law Marriages, in General 

 
A common law marriage is defined as “a non-ceremonial or informal 

marriage by agreement, entered into by a man and woman having capacity to 
marry, ordinarily without compliance with such statutory formalities as those 
pertaining to marriage licenses.”98 Several states still recognize common law 
marriages, although the requirements in each differ slightly. However, most 
require (1) the parties have capacity to marry; (2) a mutual agreement 

                                                 
94 Id. at 396. 
95 Court Rules That Same-Sex Married Couples May File Jointly, 85 PRAC. TAX STRATEGIES 
49, 2010 WL 3611467 (2010). 
96 1 Sexual Orientation and the Law § 4.7. 
97 Dragovich v. U.S. Dep’t of the Treasury, 764 F.Supp.2d 1178 (N.D.Cal. 2011) (where 
public employees challenged the California Public Employees’ Retirement System which they 
claimed interfered with their ability to obtain long-term care insurance coverage for their 
same-sex spouses) and Dragovich v. U.S. Dep’t of the Treasury, 2012 U.S. Dist. LEXIS 9197 
(N.D.Cal. 2012) (same, but regarding registered domestic partners). 
98 52 Am.Jur.2d Marriage § 38 (citing In re Zemmicks Estate, 49 Ohio L. Abs. 353, 76 N.E.2d 
902 (Ohio Ct. App. 1946)); see also BLACK’S LAW DICTIONARY 277 (6th ed. 1990).  
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between the parties to be married; (3) the parties live together; and (4) the 
parties hold themselves out to the world as a married couple.99 The states that 
recognize common law marriage in some form include Alabama, Colorado, 
Iowa, Kansas, Montana, Oklahoma, Pennsylvania, Rhode Island, South 
Carolina, Texas, Utah and the District of Columbia.100 Other states, including 
Georgia, Idaho, New Hampshire and Ohio, also will recognize some forms of 
common law marriage if all the requirements are met.101 These fifteen (15) 
states and the District of Columbia have changed their definition of marital 
status to include and recognize common law marriages. The fact remains that 
the other thirty-five (35) states do not themselves recognize common law 
marriages, but under the U.S. Constitution’s Full Faith and Credit Clause, 
they must recognize these common law marriages entered into in other 
states.102 

 
2. Federal Filing Status of Common Law Marriages 

 
According to Rev. Rul. 58-66: 
 
[T]he marital status of individuals as determined under state law is 
recognized in the administration of the Federal income tax laws. 
Therefore, if applicable state law recognizes common law 
marriages, the status of individuals living in such a relationship that 
the state would treat them as husband and wife is, for Federal 
income tax purposes, that of husband and wife.103 
 
In other words, the state’s determination of marital status controls for 

purposes of federal income taxation and therefore, common law married 
couples can file federal returns using the married filing jointly or married 
filing separately filing statuses at both the state and federal levels. 

 
3. Analysis 

 
a. Filing Status 

 
Upon an initial review, the Service’s stance on disallowing joint returns 

for same-sex married couples and allowing it for common law married 
                                                 
99 Jan H. Brown and Priscilla Suntoso, The Uncommon Remedy – Common Law Marriage, 02-
11 Immigr. Briefings (2002). 
100 Id. 
101 Susan Price, States That Recognize Common Law Marriage, (Feb. 17, 2010), 
http://wwcga.ct.gov/2010/rpt/2010-R-0103.htm. 
102 U.S. CONST., art. IV, § 1. 
103 Rev. Rul. 58-66, 1958-1 C.B. 60. 
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couples seems inconsistent. Specifically, if the Service found that the marital 
status at the state level controls for common law married couples, then that 
same rule should apply for same-sex married couples, since these couples are 
in fact married at their particular state level. 

However, the difference between these situations is DOMA. As noted 
above, section 3 of DOMA states that federal agencies must interpret the 
word “marriage” to include only legal unions between one man and one 
woman and the word “spouse” to apply only to persons of the opposite 
sex.104 With DOMA in place, the Service and other administrative agencies 
cannot recognize same-sex marriages, which leads to potentially inequitable 
tax treatment of same-sex couples. Common law married couples are able to 
use the more favorable married tax rates, but same-sex married couples are 
not. Both of these types of marriage are recognized only in certain states and 
are both outside the traditional definition of a marriage, but they lead to 
dramatically different tax results. 

 
b. Full Faith and Credit 

 
The disparate treatment of same-sex married couples and common law 

married couples does not end with different filing statuses between the two 
groups. Under the Full Faith and Credit Clause of the United States 
Constitution, a marriage valid in one state must be recognized by the courts 
of another state, even a state that does not recognize that particular type of 
marriage.105 Along that vein, most non-common law marriage states 
recognize other states’ common law marriages.106 In a handful of non-
common law marriage states, recognition or non-recognition of other states’ 
common law marriages have not yet been heard by the courts.107 But, as a 
general rule, common law married couples’ marriages will be respected in 
other jurisdictions. 

The same is not true for same-sex married couples, again due to DOMA. 
Under section 2(a) of DOMA: 

 
[N]o state … shall be required to give effect to any public act, 
record, or judicial proceeding of any other State…. respecting a 
relationship between persons of the same-sex that is treated as a 
marriage under the laws of such other State…or a right or claim 
arising from such relationship.108 

                                                 
104 Pub. L. No. 104-199 § 3, supra note 32. 
105 Brown, supra note 100 (citing U.S. CONST. art IV, § 1). 
106 Id. at FN 53. 
107 Id. (Georgia, Hawaii, Maine and Nevada, as well as the Commonwealth of Puerto Rico). 
108 Pub. L. No. 104-199 § 2(a), supra note 32. 



284/Vol. XXIII/Southern Law Journal 
 

 

In essence, DOMA is attempting to nullify the Full Faith and Credit 
Clause, whereby it does not force non-same-sex marriage states to give full 
faith and credit to other states’ marriages. Whether the Full Faith and Credit 
Clause can be nullified is not discussed here, but will likely prove to be a 
major issue in this area in the future.109 

 
III. PRESIDENT OBAMA’S INSTRUCTIONS TO THE JUSTICE 

DEPARTMENT TO NO LONGER DEFEND DOMA 
 

A. Letter from Attorney General Eric Holder 
 

On February 23, 2011, U.S. Attorney General Eric Holder addressed a 
letter to Congress on litigation involving DOMA.110 The introduction 
provides “… the President of the United States has made the determination 
that Section 3 of the Defense of Marriage Act (“DOMA”), 1 U.S.C. Section 
7, as applied to same-sex couples who are legally married under state law, 
violates the equal protection component of the Fifth Amendment.”111 The 
letter was written and pointed specifically at two (2) cases that were pending 
at the time – Windsor v. United States and Pederson v. OPM.112 The letter 
explains how Windsor and Pederson differ from cases in which the 
Department of Justice previously defended DOMA.113 In the previous cases, 
the “Administration has defended Section 3 (of DOMA) in jurisdictions 
where circuit courts have already held that classifications based on sexual 
orientation are subject to rational basis review,” as opposed to Windsor and 
Pederson where the courts “require the Department to take an affirmative 
position on the level of scrutiny that should be applied to DOMA Section 3 
in a circuit without binding precedent on the issue.”114 

President Obama and Attorney General Holder believe that 
“classifications based on sexual orientation warrant heightened scrutiny” and 
that, when “reviewing a legislative classification under heightened scrutiny, 
the government must establish that the classification is ‘substantially related 
to an important government objective.’”115 Further, when applying 
heightened scrutiny, “the United States cannot defend Section 3 by 
advancing hypothetical rationales, independent of the legislative 
record…Instead, the United States can defend Section 3 only by invoking 

                                                 
109 See 1 Mass. Prac., Family Law and Practice § 13.14 (3d ed). 
110 Letter from Eric H. Holder, Jr., supra note 35. 
111 Id. 
112 Id. 
113 Id. 
114 Id. (emphasis added). 
115 Id. (citing Clark v. Jeter, 486 U.S. 456, 461 (1988)). 
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Congress’s actual justifications for the law.”116 Upon review of the legislative 
record, Holder’s letter provides that it “contains numerous expressions 
reflecting moral disapproval of gays and lesbians and their intimate and 
family relationships – precisely the kind of stereotype-based thinking and 
animus the Equal Protection Clause is designed to guard against.”117 

 
B. Discussion and Analysis 

 
The first question to be addressed here is whether or not a President can 

make a decision not to defend a federal statute based on constitutional 
grounds.118 In his law review article, Professor Carlos Ball points out that 
“every recent administration”119 has done so and that such a pronouncement 
should be judged using four (4) factors: first, “whether there are binding 
judicial precedents on the relevant constitutional issues”; second, “whether 
those issues raise significant normative and policy questions”; third, 
“whether Congress considered the constitutional issues during the enactment 
process”; and fourth, “whether it is likely that the President’s decision will 
preclude judicial review.”120 In his paper, Professor Ball concludes that “on 
rare occasions, however, it is appropriate for the Executive Branch to refuse 
to defend a law that the President believes is unconstitutional.”121 

It is noteworthy that Professor Ball makes a clarification between a 
President’s decision not to enforce a law and not to defend a law.122 
Specifically, when a President decides not to enforce a law, he or she may 
preclude the courts from hearing such a case because “no individual may 
have standing to challenge a law that the government is not enforcing.”123 On 
the other hand, where a President, such as President Obama, decides not to 
defend a law, an individual can still have standing to challenge the law, but it 
raises the question of who will be there to defend the law on the other side.124 
In Holder’s letter, he invites Congress to defend DOMA and according to 
Professor Ball, the United States House of Representatives’ Republication 
leadership has hired former Solicitor General Paul Clement to do so.125 

                                                 
116Id. 
117 Id. 
118 Carlos A. Ball, When May a President Refuse to Defend a Statute? The Obama 
Administration and DOMA, 106 NW. U. L. REV. COLLOQUY 77 (2011). 
119 Id. at FN 1. 
120 Id. at 78-79. 
121 Id. at 80. 
122 Id. at 84. 
123 Id. 
124 Id. at 84-85. 
125 Id. at 94. 
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By making such a determination, President Obama and his 
administration may be trying to force the United States Supreme Court to 
grant certiorari more quickly on a case regarding DOMA and its alleged 
equal protection violations and to make a decision that all courts must obey. 
Should the United States Supreme Court find that DOMA is unconstitutional, 
then it should open the door and allow the Service to follow its prior 
precedent and grant married filing jointly status and married filing separately 
status at the federal level to those individuals considered married at the state 
level, including both common-law married couples and same-sex married 
couples. However, such a determination will also create more questions, such 
as whether registered domestic partners and those in civil unions, or the like, 
can take advantage of such filing statuses at the federal level. While the 
foregoing is not fully discussed here, it may also prove to be an issue that the 
states and the federal government will need to examine and clarify in the 
future. 

 
IV. CONCLUSION 

 
Same-sex married couples, whose marriages are recognized at the state 

level, are generally allowed to file their state income taxes using the married 
filing jointly status. However, DOMA does not allow the same result at the 
federal level; instead, same-sex married couples are not considered married 
and must use either single or head-of-household status, both of which 
generally result in the payment of more tax by the same-sex married couple. 
The foregoing seems inconsistent, especially when contrasted with the ability 
of common law married couples to use the married filing jointly status on 
their federal income tax returns. Further, in community property states, same-
sex married couples and registered domestic partners are required to claim 
one-half of the couple’s community property income on their federal tax 
returns, regardless of who earned it. Depending on the couple, this may 
increase or decrease the amount of tax that must ultimately be paid. While 
some argue that this is a step in the right direction, e.g. the viewing of a 
same-sex couple as an economic unit, others contend that this does not 
square with DOMA. 

Since its passage, DOMA has been attacked for several reasons, one of 
which is its potentially unfair and unintended federal tax consequences for 
same-sex married couples. President Obama and his administration have 
joined the fight against DOMA and have asserted that the Justice Department 
will not argue which level of scrutiny applies in equal protection cases 
relating to DOMA in circuits where precedent does not exist. Although 
uncertainty abounds with regards to the treatment of same-sex couples, one 
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thing is certain, and that is that their tax treatment and the constitutionality of 
DOMA will be further examined in the years to come. 

  


