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I. INTRODUCTION 
 

This article examines various deceptive practices found on job 
applications, resumes, and during employment interviews, and explores the 
issues of fraud, misrepresentation, silent fraud, promissory fraud, and the 
after-acquired evidence rule.  Specifically, the article describes combinations 
of deceptive circumstances and behaviors in the employment context that 
courts consider to be illegal.  Behavior such as lying about previous work 
experience, degrees held, and previous criminal history may not necessarily 
be illegal misrepresentation or fraud.  Recent cases reveal a trend by courts to 
place a substantial burden upon the employer to discover the false 
information provided by the employee through pre-employment screening, 
and by asking specific questions during the interview process.  Our analysis 
demonstrates that many legal cases confuse the various theories of fraud, and 
either fail to produce the evidence needed to win the case, or fail to argue the 
correct legal theory necessary for success.  The article notes that courts tend 
to be more sympathetic to a lying employee than to a person who lies in the 
commercial context, and argues that courts should not relax standards merely 
because an employee, rather than a seller of goods, lied, and instead should 
adopt the commercial standard of fraud in employment law cases. 

 
II. COMMERCIAL FRAUD 

 
Smith was an owner of a vehicle.  In negotiations to sell the vehicle to 

Jones, Smith told Jones that the vehicle was in good mechanical condition 
and never gave him any problems.  In reality, Smith knew that the engine in 
his vehicle was leaking oil and had recently received an estimate from his 
mechanic stating that the vehicle needed $2,500 in necessary repairs.  Jones, 
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relying upon Smith’s statement, purchased the vehicle for $8,500.  This 
would have been the value of the vehicle if it had been in the condition as 
stated by Smith, but because of the engine's condition, the vehicle was not 
worth more than $6,000. When Jones discovered this, he sued Smith for 
fraud and recovered $2,500. 

This illustration exemplifies a fraud in a commercial setting. One person 
is attempting to persuade another party to act in a certain manner, while 
withholding material facts to that party’s detriment. In the commercial 
context, there are typically three kinds of tortious fraud: (1) traditional 
common-law fraud, (2) innocent misrepresentations, and (3) silent fraud.1 
There is also a concept called promissory fraud; however, it is a disfavored 
claim that is not well understood and rarely used.2 

Traditional common-law fraud requires that the seller: (1) make a 
material false representation which, he knows to be false at the time the 
statement was made, (2) that the seller intend for the buyer to rely upon this 
statement, (3) that the statement was made in order to induce the buyer to act, 
and (4) that the false representation resulted in damages to the buyer.3  This 
type of fraud is demonstrated in the example above.  The seller knew his 
engine was failing, yet the seller lied to the buyer for the sole purpose of 
persuading the buyer to purchase the vehicle.  The seller was aware, that if 
the buyer knew the engine was failing he would not pay $8,500 for the 
vehicle and may not buy it at all. 

Conversely, innocent misrepresentation eliminates the need for the 
buyer to prove the seller had a fraudulent purpose or intended that the buyer 
act upon the misrepresentation.4  Rather, a simple mistake by the seller could 
result in innocent misrepresentation.  Thus, failing to disclose that a luxury 
model car has a standard engine would be innocent fraud where the seller 
simply did not realize that fact. 

Silent Fraud arises from the suppression of the truth as opposed to the 
assertion of a falsehood. However, in order for the suppression of 
information to constitute silent fraud, there must be a legal or equitable duty 
to disclose the information between the parties.  Moreover, mere silence is 
not enough for the wronged buyer to prevail.  Rather, the buyer must show 
that the seller had a duty to disclose certain information, and that the seller 
intentionally suppressed this information in order to create a false impression 
to the buyer.5  The most common situation in which a legal duty to disclose 
arises occurs when the buyer makes inquiries of the seller and the seller 

                                                 
1 Fruitman v. Rubinstein, 2010 WL 143478 (Mich. Ct. App. Jan. 14, 2010). 
2 Lord, Richard A., WILLISTON ON CONTRACTS, §69:11 (4th ed. 2010). 
3 Fruitman, 2010 WL 143478. 
4 Sayo, Inc. v. CTM Group, Inc., 2003WL 21246657 (Mich. Ct. App. May 29, 2003). 
5 Fruitman, 2010 WL 143478. 
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makes incomplete truthful replies by purposely omitting significant 
information.6  Consider a case where a church sued a pipe organ builder 
under the theory of silent fraud.  The church did not inquire into the builder’s 
financial condition, or its past or pending performance on other contracts, 
and the builder did not have a duty to disclose its financial and business 
condition to the buyers.7  Therefore, the court found that the builder did not 
commit silent fraud by failing to disclose to the church its cash-flow 
problems before entering into a contract to build the church an organ.8 

Finally, an action for promissory fraud is one where: (1) the seller made 
an intentional misrepresentation with respect to a material fact, (2) the 
representation was made with knowledge that it was false, (3) the 
representation embodied a promise of future action without the present 
intention to carry out the promise, and (4) the buyer suffered damages due to 
the sellers misrepresentation.9  This cause of action is disfavored because 
allegations of fraud are easy to state, but difficult to prove.10  Thus, in a case 
where a business owner sued an insurance agent for intentionally 
misrepresenting that a business executive disability income policy would pay 
benefits if disability prevented the insured from operating their business.  
The court held that even if the agent knew the representations were false 
when he made them, he had only lied twice, did not engage in other acts of 
trickery, and more than seven years had lapsed between the promise and the 
breach. Thus, no liability was found due to the insurance agents lie.11  Hence, 
even with considerable evidence of fraud, the courts are reluctant to find 
liability under promissory fraud. 

In the commercial fraud context, courts have routinely determined the 
rights and responsibilities of the affected parties and cleanly applied the law 
cited above.  However, for reasons unclear to the authors, when fraud claims 
are applied to the actions of an employee, courts seem reluctant to follow the 
precedent found in commercial law. Instead, courts appear to place a 
substantial burden on the employer to prevent the fraud and seemingly allow 
tremendous latitude to a deceitful employee.  This manuscript examines legal 
cases where employees have sued their employer under a variety of legal 
theories and, most often, during the discovery phase of the litigation, the 
employer discovers that the employee has lied about a significant factor on 
their employment application or resume.  These latent lies are considered 
after acquired evidence and depending on the type of case before the court, 
                                                 
6 Sneyd v. Int’l Paper Co., 142 F.Supp.2d 819 (E.D. Mich., 2001). 
7 First Presbyterian Church of Ypsilanti v. H.A. Howell Pipe Organs, Inc., 2010 WL 419972 
(E.D. Mich. Feb. 1, 2010). 
8 Id.  
9 Hudson v. Insteel Indus., Inc., 5 Fed.Appx. 378, 2001 WL 210586 (6th Cir. Feb. 23, 2001). 
10 LeDonne v. AXA Equitable Life Ins. Co., 411 F.Supp.2d 957 (N.D. Ill., 2006). 
11 Id.  
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the employer may move to dismiss the lawsuit outright due to the employees’ 
fraud or will use the fraud to mitigate damages claimed by the employee.  
Thirty legal cases were analyzed by the authors and complete findings are 
summarized in the Appendix.  This manuscript will analyze key cases by 
claim type, specifically, administrative law; contract theory; and civil rights 
cases. 

 
III. FRAUD IN THE EMPLOYMENT CONTEXT 

 
It is not uncommon to see in the news that a high level individual has 

been caught lying about their background, experience, criminal history, or 
academic credentials. Some of the more notable examples of this behavior 
would include Marilee Jones, a highly acclaimed Dean of Admissions at 
MIT. It was discovered in 2007, through a tipster, that Jones did not have any 
of the degrees she claimed to have from Albany Medical College, Rensellaer 
Polytechnic Institute and Union College.  Ms. Jones was asked to resign from 
her position amid embarrassing news coverage of her fraud.12  In 2000, the 
Houston Chronicle reported that Metropolitan Transit Authority President 
Shirley DeLibero did not hold the two associate degrees listed on her resume.  
Ms. DeLibero had signed a $210,000 contract with the Metro that ended in 
2003.  Upon discovery of her fraud, the employer did not ask her to step 
down from her position.  The leadership of the transit authority did not 
believe her fraud was significant given her years of exemplary work and her 
reputation.13 In 2001, newly hired Notre Dame football coach, George 
O’Leary, was terminated just days after his employment began, after 
falsifications of his academic credentials came to light.  O’Leary claimed to 
have a master’s degree from NYU-Stony Brook University, however this 
school does not exist and he was accused to have exaggerated his football 
experience as well.  O’Leary did take two classes at NYU but he never 
completed his degree.14  Despite his very public termination, O’Leary has 
gone on to have success being the head coach at the University of Central 
Florida.  In February of 2010, Chris Bushnell, political advisor to Seattle 
Mayor Mike McGinn, resigned his $110,000 position after it was discovered 
that he had inflated his academic credentials. Bushnell had referred to 
himself on business cards and in power point presentations as having a Ph.D. 
                                                 
12 Zak Sos & Richard Davis, MIT dean resigns in lying scandal, CNN, 
http://www.cnn.com/2007world/americas/04/27/mit.dean/index.html (last visited Apr. 27, 
2007). 
13 Mary Flood, Metro Chief Caught Lying on her Resume, 
http://www.chron.com/cs/CDA/story.hts/topstory2/730757 (last visited Aug. 27, 2010). 
14 Sports Illustrated, Short Tenure. O’Leary out at Notre Dame after one week, 
http://sportsillustrated.cnn.com/football/college/news/2001/12/14/oleary_notredame/ (last 
visited Aug. 27, 2010). 
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in Economics from the University of Washington.  However, Bushnell only 
had a Bachelor’s of Arts degree in Economics from the University of 
Washington.15  In 2006, CEO of RadioShack, Dave Edmondson, resigned his 
position when he was caught lying about his academic credentials. 
Edmondson joined RadioShack in 1994 and had been a senior executive 
since 1998.  His 2004 salary was $1.53 million.  Edmondson claimed degrees 
in theology and psychology from Pacific Coast Baptist College.  The school, 
now called Heartland Baptist Bible College, had no record of Edmondson 
completing any degrees. Edmondson admitted lying and accepted a 
severance package of $1.03 million.16 In 1999, the Wall Street Journal 
discovered that Jeff Papows, CEO of Lotus Corp. had lied about a variety of 
factors concerning his personal and academic background, including that 
Papows did not have a Ph.D. from Pepperdine University as he had claimed.  
Papows resigned from his position in early 2000.17  Interestingly, it does 
appear that Papows has a M.A. in Human Resource Management from 
Pepperdine University and a Ph.D. in Business Administration from Costal 
Carolina University.18  In 2002, it was discovered that Kenneth Lonchar, 
CFO of Veritas software had lied about holding an accounting degree from 
Arizona State University and an MBA from Stanford.  Rather, Lonchar had 
an undergraduate degree from Idaho State University.  Lonchar resigned his 
position at Veritas.19 

Although these examples highlight the high profile executives that have 
lied on their resume, this manuscript will examine common examples of 
fraud committed by lower level employees and discuss the often surprising 
decisions rendered by the courts. 
 

A. Cases Involving Claims for Benefits Under Administrative Law 
 

In the area of Administrative Law, employees are seeking a variety of 
benefits or are utilizing the administrative process to stop a pending 
termination. As will be revealed, employers often have a difficult time 
terminating an employee even if the employee has lied about his background, 
                                                 
15 Erica C. Barnett, McGinn Advisor Misrepresented his Educational Background, 
http://www.publicola.net/2010/02/03/mcginn-advisor-misrepresented-his-educational-back 
(last visited Aug. 27, 2010). 
16 MSNBC, Departing RadioShack CEO to get $1million, 
http://www.msnbc.msn.com/id/11465251/ (last visited Aug. 29, 2010). 
17 John Lettice, Lotus chief’s combat record savaged by WSJ, 
http://www.theregister.com.uk/1999/04/30/lotus_chiefs_combat_record_savaged/ (last visited 
Aug. 29, 2010). 
18 Jeff Papows, BUSINESS ADVISORY SERVICES, http://www.jpphelp.com/about.asp (last visited 
Aug. 29, 2010). 
19 Daniel Gross, School Lies. Why do so many executives lie about their education?, 
http://www.slate.com/id/2072961 (last visited Aug. 29, 2010). 
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particularly if there are any requirements or policies the employer was 
required to follow and failed to do so.  In most of the cases discussed, the 
evidence of wrongdoing by the employee was not found by the employer 
until after the employee has sued the employer.  Thus, the evidence of lying 
is considered after acquired evidence and may serve to dismiss the 
employee’s lawsuit or mitigate damages.  The after acquired evidence rule 
was set forth in McKennon v. Nashville Banner Publishing Co.,20 and stands 
for the proposition that evidence an employee lied to an employer will not 
serve as a complete bar to the employees’ case if the case sounds in civil 
rights.  Thus in a civil rights case, an employer may not argue, but for the lies 
of the employee they would not have been hired, therefore it is appropriate to 
dismiss the employees’ lawsuit.  Nevertheless, if the case sounds in contract 
or administrative law, the court may dismiss the lawsuit of a lying employee.  
As will be shown, however, often the court strains to excuse the lying 
employee and hold the employer accountable. 

In Bond v. Department of Rehabilitation and Corrections,21 a man was 
hired to be the business administrator at Mansfield Correctional Institution in 
1992.  He had significant job responsibilities including handling all the 
financial accounts of the institution.  On his application he claimed that he 
had an MBA from Ashland College. Many years later authorities at the 
institution received information that some employees had falsified their 
credentials. Thus, the institution requested that all college degreed employees 
provide proof of their education.  Bond was unable to provide such proof and 
was fired. During his administrative discharge hearing, Bond claimed that his 
secretary typed his application and she had failed to type “anticipated” MBA 
on the application and he had failed to properly review the application before 
verifying it.  Despite the fact the court did not find Bond’s explanation 
persuasive, it ultimately granted his appeal on the grounds that the institution 
had an internal policy requiring it to verify all educational backgrounds.  In 
addition, there was an administrative rule that said an employer may not 
bring disciplinary action against an employee more than two years after the 
employer knew or should have known of the occurrence giving rise to the 
discipline.  Since Bond had been hired on false pretenses more than two 
years earlier, and since the institution had failed to verify his educational 
information, the court ruled that the employee could not be disciplined for 
the false statements on his application.  Thus Bond, who had committed 
fraud in a commercial sense, was ordered to be reinstated.  Significantly, the 
employer lost this case because they did not follow their own internal rules 
regarding verifying academic credentials, they did not discover the lie in a 
timely fashion, and they violated the administrative rule regarding delayed 

                                                 
20 McKennon v. Nashville Banner Publ’g Co., 513 U.S. 352 (1995). 
21 Bond v. Dep’t of Rehab. and Corr., 2000 WL 1604 (Ohio Ct. App. Dec. 21, 1999). 
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discipline.  It should be noted that the court cited no concern over reinstating 
an employee, who was a proven liar, back into a position where he would be 
handling the financial accounts for the entire institution.  Rather, the court 
punished the employer for failing to follow its own policies.   This result is a 
recurring theme in the cases cited herein. 

In Denberg v. Loretto Heights College,22 a college faculty member 
sought review of an order denying him unemployment benefits based on 
gross misconduct when it was discovered by his employer that he had 
misrepresented his academic credentials. Denberg had stated on his 
employment application that he had a Ph.D. from N.Y.U., an M.A. from the 
University of New Mexico, and a B.A. from Hunter College.  However, he 
had no degrees at all.  Again, these lies would be considered fraud under 
commercial law.  The evidence was clear that Denberg would not have been 
hired as a professor if the college knew of his misrepresentations at the time 
of hiring.  Nevertheless, the evidence also showed that Denberg’s job 
performance was deemed “satisfactory” in all of his performance appraisals.  
Significantly, the fabricated resume came to light after Denberg admitted to 
his supervisor that he had lied on his resume about his credentials.  Despite 
being given this information, the supervisor waited four months before she 
reported it to the Assistant Dean. The Assistant Dean immediately 
investigated the claim and then fired the professor once it was clear he had 
misrepresented his credentials.  During Denberg’s lawsuit for unemployment 
benefits, he argued that benefits should be paid to him because the college 
had waived its right to discharge him when it waited four months to 
investigate the claim and fire him. The court found that the college did not 
waive its right to terminate the employee by waiting four months and further 
found that the fraudulent credentials were a material misrepresentation and a 
reasonable basis for termination. Therefore, the denial of unemployment 
benefits was proper. 

Significantly, in this case the employer prevailed despite waiting four 
months to terminate the employee only because the court found that the 
supervisor Denberg had confided in had no hiring or firing authority, thus her 
delay was not imputed to the Assistant Dean, who was the individual charged 
with hiring and firing.  Hence, although the employer ultimately won this 
case, it is significant that the court relied heavily on the fact that the 
supervisor could not act as an agent of the college in this matter.  If she had 
been an agent of the college, then Denberg’s termination would have been 
deemed involuntary and he would have been entitled to unemployment 
benefits.  Thus, employers should ensure that job descriptions of supervisors 
in their organizations clearly state whether the employee has the authority to 
hire/fire on behalf of the organization.  Supervisors with this authority should 
                                                 
22 Denberg v. Loretto Heights Coll., 694 P.2d 375 (Colo. App. 1984). 
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be made aware that if they obtain knowledge of fraud and do not act upon it, 
this lack of action can be imputed to the employer and be deemed a waiver of 
the employer’s rights. 

In Genier v. Department of Employment Security,23 a former employee 
filed for unemployment benefits after her employer terminated her position 
as secretary-receptionist. In defense of their objection to unemployment 
benefits, the employer argued that the employee committed 
misrepresentation when she failed to disclose to the employer that each prior 
position she mentioned during her employment interview was only on a 
temporary basis, and that she failed to inform the employer that her most 
recent position was terminated for cause.  The court found that the employee 
had in fact misrepresented to the employer the facts surrounding her previous 
work experience. However, the court also found that the employer 
interviewed the employee without a written application form being used, 
never asked the prospective employee to give a resume outlining her 
background and experience, and they never conducted a background check 
on the prospective employee.  Therefore, the employee was under no duty to 
disclose more information than she was asked, and the information she gave 
was technically accurate.   

Genier is an excellent example of silent fraud.  If the employer does not 
ask the prospective employee specific questions regarding their background 
and experience, the employee is under no obligation to fill in these gaps.  
Thus, if an employer desires to know if an employee has been terminated in 
the past, the employer must ask that question directly.  If instead the 
employer only asks the prospective employee to list their former employers, 
the prospective employee is under no obligation to volunteer the information 
that she was terminated by one or more previous employers.  Hence, when 
the employer later discovers that the employee has a history of being 
terminated by their employers, the current employer will not be able to 
successfully argue that the employee committed silent fraud since the 
employee was under no obligation to answer questions not asked during the 
employment interview. This case is significant for employers when 
developing their pre-employment questionnaires. If an employer believes 
certain information is important to its hiring process, it must ask specific 
questions during the pre-employment interview intended to draw out the 
information they seek. 

In Seegert v. Monson Trucking, Inc.,24 the employee had a long, 
although undisclosed, battle with drug and alcohol addiction.  As early as 
1995, Seegert had a dependence on alcohol and drugs.  In 2001, Seegert was 
arrested and charged with possession of methamphetamines. Seegert received 

                                                 
23 Genier v. Dep’t of Emp’t Sec., 438 A.2d 1116 (Vt. 1981). 
24 Seegert v. Monson Trucking, Inc., 2010 WL 2132883 (D. Minn. May 27, 2010). 
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treatment for his drug addiction in 2004.  In 2005, Seegert violated his 
probation for repeated failures of drug testing.  In July of 2007, the subject 
employer hired Seegert as a truck driver.  During the employment process, 
Seegert was required to complete a DOT certification.  During the 
certification, Seegert lied on the application where it asked if he had any 
frequent use of drugs or alcohol.  In July 2008, Seegert voluntarily left his 
employment without informing the employer of his substance abuse.  In 
September of 2008, Seegert was rehired by the subject employer as a truck 
driver. Again, Seegert failed to disclose his drug addiction problems.  Shortly 
after his rehire, Seegert overdosed on methamphetamines and was 
hospitalized.  At that time, Seegert admitted his drug addiction for the first 
time.  In January of 2009, Seegert notified the employer that he was checking 
into a treatment facility for a twenty-eight day detox and wished to use 
FMLA leave (Family Medical Leave Act).  The employer informed the 
employee that he would not be terminated due to his absence.  The next day, 
however, the employer informed the employee that he was not eligible for 
FMLA leave and would be terminated because “he was not available for 
work”. 

Seegert sued the employer for violating his rights under FMLA, along 
with other theories.  The employer argued that Seegert’s misrepresentation 
should serve as a complete bar to recovery under FMLA.  However, the court 
refused to allow Seegert's misconduct to bar his recovery; rather, at best it 
would only limit the damages recovered.  Moreover, the court specifically 
found that the employer had interfered with Seegerts FMLA rights by 
terminating his employment, thus ending his health insurance and 
terminating his drug rehabilitation early.  The employer attempted to argue 
that Seegert had no FMLA rights because he was unable to perform the 
essential functions of the position.  However the court noted that Seegert had 
successfully completed alcohol rehabilitation before and the only reason he 
did not complete rehabilitation this time was due to the inference of the 
employer.  This case is an excellent example of an employer failing to utilize 
a pre-employment drug and alcohol screening.  The employer was hiring the 
employee as a truck driver and as such the employee had to complete a DOT 
certificate.  However, this did not keep the employee, who had an extensive 
drug history, from simply checking the box “no” next to the question 
regarding prior drug history which allowed him to be hired.  Had the 
employer done a criminal history check it would have known the prospective 
employee had drug problems due to his previous drug arrests.  In addition, 
had the employer required a simple drug test, it would have known the 
employee was currently using methamphetamines.  Quite simply, this case 
would have been averted had the employer engaged in a basic pre-screening 
of the candidate. Significantly, despite the fact that the employee engaged in 
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significant fraud, the court was not inclined to dismiss his action against the 
employer. 
 

B. Cases Involving Breach of Contract Theory 
 

The after-acquired evidence rule, articulated above, can have very harsh 
results in many areas of employment law, except in the area of breach of 
contract.  If the case against the employer lies in breach of contract, the 
employer may use after-acquired evidence as a complete bar to recovery by 
the employee as long as the employer can demonstrate that it would have 
fired the employee had it known of the misconduct.25  This is the one area of 
law where the courts seem inclined to treat the employment case much as it 
would in the commercial law context. 

In Crawford Rehabilitation Services,26 a former employee brought a 
breach of implied contract and wrongful discharge claim against the 
employer after she was fired for insubordination when she took a personal 
day that had been previously been refused to her.  The employee sued the 
employer based on the theory that the employer must follow the termination 
procedures set forth in the employee manual and its failure to do so 
constituted wrongful discharge.  During the course of discovery, it was found 
that the employee had made misrepresentations on her application for 
employment, mainly failing to disclose she had been terminated by one 
employer and falsely expanded the amount of time she had worked for a 
different employer.  The employee had signed a statement on the application 
that all her statements were true and she understood that providing false 
information could result in her discharge if she were ultimately hired.  The 
employer argued that had it known about these falsifications, it would have 
fired the employee for said falsifications, or not hired her in the first place. 

The Supreme Court of Colorado held that the after-acquired evidence 
rule, which does not allow the employer a complete defense against a lying 
employee, did not apply in this case.  Specifically, the Court held that a 
breach of contract claim did not have the same public policy considerations, 
protecting employees from discrimination, that a civil rights claim had.  
Thus, this case sets forth a very important rule that breach of contract cases 
lack the same policy considerations that civil rights cases have, therefore, the 
court ruled after-acquired evidence could be used as a complete bar for 
recovery.  The court explained that since a breach of contract claim is a 
dispute between parties and concerns promises between an employer and 
employee, it did not raise the same concerns that society has in ensuring the 
integrity of the employment process against abuses due to discrimination.  

                                                 
25 Teter v. Republic Parking Sys., Inc., 181 S.W.3d 330 (Tenn. 2005). 
26 Crawford Rehabilitation Servs. v. Weissman, 938 P.2d 540 (Colo. 1997). 
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Hence, the Supreme Court of Colorado carved out an important exception to 
the after-acquired evidence rule.  In cases where there are no significant 
public policy concerns, evidence of fraud discovered after termination of an 
employee may be used to dismiss the employees claim.  This case will assist 
employers who fail to diligently pre-screen their employees and find 
themselves being sued by former employees who would not be hired had the 
employer engaged in proper due diligence. 

In the Moos v. Square D Co.,27 the employee was hired as an accountant 
in 1971.  When he applied for the job he claimed he had a college degree and 
provided an altered transcript where he inflated his grades on seven 
accounting classes and fraudulently stated that he had graduated from said 
college as an accounting major.  Moos worked for the company for twenty 
one years.  In 1991, the company adopted a “Change of Control Separation 
Plan for Salaried Employees” which was governed by ERISA.  Under the 
plan, an employee would receive benefits if he lost his job within two years 
of a change in management unless one of five exceptions applied.  One of the 
exceptions was termination for “good cause”.  Later in 1991 the control of 
the company did change and the new management ordered all employees to 
review their files for accuracy.  Moos applied for a new position with the 
company and again supplied the same altered transcript he had supplied 
twenty-one years before.  This time the new management verified the 
information and found it was false.  Moos was subsequently terminated and 
filed for benefits under the provision governed by ERISA, which was denied 
since he was fired for “good cause”.  In Moos’ appeal, the court required the 
employer to prove Moos’ behavior was “gross misconduct” which was 
“materially injurious” to the company.  The employer argued that twenty-one 
years of lies was injurious to the company and that Moos held a supervisory 
position, thus the expectation of such a person would be above acts of 
dishonesty.  The court held that the after-acquired evidence of deceit on the 
part of the employee was sufficient justification for termination and 
dismissed the employee’s lawsuit. 

Of interest in this case was the courts conclusion that the termination 
was permissible only because Moos had recently submitted the altered 
transcript when he applied for the new position with the new management.  
The court seemed to indicate that had the new management uncovered the 
fraud on its own, without a new submittal by Moos, the court may have 
agreed with the employee that his conduct was not gross misconduct 
materially injurious to the company.  The court noted that the employee had 
worked for the company for twenty-one years and had received numerous 
merit raises and promotions during that time.  Thus, the court had some 
difficulty finding that the employee’s fraud from twenty-one years prior was 
                                                 
27 Moos v. Square D Co., 72 F.3d 39 (6th Cir. 1995). 
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gross misconduct under those circumstances.  Significantly, the court was not 
bothered by the fact that the employee was serving as an accountant for the 
company despite having inflated his grades for his accounting class and 
having lied about having an accounting degree.  The court seemed satisfied 
that the employee had performed well for twenty-one years, thus, the fraud 
was not a major concern to the court.  The court only took issue with the fact 
that Moos lied recently, not that he lied to begin with.  Compare this scenario 
to the commercial context wherein a seller tells a buyer that a car has a six 
cylinder engine when in fact it has a four cylinder engine.  The car will most 
certainly operate as a car, albeit with less horsepower, nevertheless a court 
would find this transaction to be fraud regardless of the fact that the vehicle 
still runs well and will order the buyer to be made whole.  Comparing that 
scenario to the Moos case one must question why the court is so willing to 
overlook a material fact such as a college degree and rule that since the 
employee performed well for twenty-one years, thus the fraud is not material.  
Rather, what was material to the court was the timing of the fraud.  If the 
courts persist in adopting rules that treat employment cases differently from 
commercial cases, employers must be wary of these situations and be sure to 
do proper back ground checks on its prospective employees or pay the 
consequences, quite literally. 

In the Miller v. Lanzo Holding Co.,28 Miller was hired by the employer 
as Chief Financial Officer.  When Miller was hired, the employer explained 
it needed someone who could handle the financial needs of their company 
and fix the tax problems they were having. Miller assured them he “was their 
man”.  After the employee was terminated for incompetence, he sued the 
employer for breach of contract.  The employer defended on the theories of 
fraud and silent fraud.  Specifically, they argued that Miller failed to disclose 
that he had been asked to leave prior positions and did not adequately explain 
why he left other positions.  In addition, the employer claimed that Miller 
committed fraud when he promised he could perform the duties as described 
during the job interview.  This case is a good example of arguing the wrong 
legal theory.  The employer argued fraud in regards to a promise to perform 
in the future.  The court, rightfully, found in favor of Miller on the fraud 
claim because, under the law of fraud, a statement regarding future 
performance cannot be the basis of fraud since the promise to do something 
in the future cannot be a material present fact.  Rather, the employer should 
have argued promissory fraud.  In this case, Miller knew he did not have the 
experience or expertise to fulfill the job requirements, yet he promised the 
employer that “he was their man” and could perform all the job duties as 
described.  Miller specifically made promises to perform in the future 
knowing at the time he made those promises he would not be able to perform 
                                                 
28 Miller v. Lanzo Holding Co., 2005 WL 1030345 (E.D. Mich. Apr. 29, 2005). 
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because he knew he lacked the requisite experience.  Had the employer 
argued promissory fraud, the court would likely have found in its favor.  In 
addition, the court found that the employer failed to prove its claim on silent 
fraud.  The court ruled that the employer failed to show it ever asked Miller 
why he had left the other positions, nor did it ask Miller to more fully explain 
the answers he did provide.  Thus, the court concluded the mere fact Miller 
left the other positions due to poor performance did not mean his failure to 
note on his resume that he had been previously terminated, was tantamount 
to falsifying his application for employment.  Further, Miller was under no 
duty to answer questions the employer did not ask.  Miller was awarded over 
$267,000 in this case. 

Significantly the employer in the Miller case failed to state the 
appropriate claim of fraud against the employee.  Rather than claiming that 
Miller had committed traditional fraud the employer should have claimed 
promissory fraud.  As stated at the beginning of this manuscript, promissory 
fraud is not a well known legal theory and rarely used.29  Nevertheless, this 
case seemed ripe for a promissory fraud argument.  There appears to be 
enough facts to argue, based on the employees prior work history, that the 
employee knew he did not have the skills necessary to perform the job 
effectively.  Regardless, arguing traditional fraud was a losing claim to begin 
with as explained above and illustrates the fact that fraud claims are 
frequently misunderstood by legal counsel.  In addition, the employer makes 
a very common error when attempting to argue silent fraud.  It is not enough 
to argue that the employee didn’t tell the employer they had been terminated 
in the past.  Rather, the employer had to prove it asked specific questions 
about the employees’ background and experience and that the employee lied 
in response to those questions.  In the instant case, the employer was unable 
to prevail on its silent fraud claim because, as is so often the case, the 
employer presented no evidence to prove that specific questions regarding 
the employees background had been asked and the employee has no duty or 
legal obligation to, on his own, offer up such information. 

In Wartsila NSD North America, Inc. v. Hill International, Inc.,30 
Wartsila hired LeFebvre as an independent contractor from Hill, a 
construction consulting firm, to provide assistance with construction and 
claims management on certain construction projects.  Based on LeFebvre’s 
opinions, Wartsila decided to pursue an arbitration claim against its client 
BVI.  Due to his involvement in the case, LeFebvre became a key witness in 
the arbitration.  During the arbitration hearing it became known that 
LeFebvre had lied to Hill about his academic and professional credentials 

                                                 
29 See WILLISTON ON CONTRACTS, §69:11 (4th ed. 2010). 
30 Wartsila NSD N. Am., Inc. v. Hill Int’l, Inc. v. Clegg et al., 342 F.Supp.2d 267 (D.NJ. 
2004). 
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listed on his resume.  He had stated on his original resume that he had a 
business degree from Duquesne and had taken business law classes at North 
Florida.  Later LeFebvre presented a new resume during the hearing this time 
with no reference to the business degree or business law classes.  On cross 
examination LeFebvre insisted that the corrected resume he submitted was 
completely accurate.  Nevertheless, attorneys for Wartsila quickly discovered 
that LeFebvre did not have an engineering degree from Penn State nor had he 
attended any of the schools listed on his resume.  In addition, there was no 
proof that he had ever been licensed as a professional engineer in any of the 
states he listed such a license. 

In light of this evidence, Wartsila was forced to withdraw its claims 
against BVI and instead was ordered to pay BVI $4.65 million dollars.  
Wartsila then sued Hill, pursuant to its contract, for negligent hiring of 
LeFebvre and providing him as a possible consultant for Wartsila to use in 
the BVI project. Hill ultimately admitted it did not follow its own procedures 
with regard to checking LeFebvre’s resume.  However, Hill argued that once 
Wartsila hired LeFebvre their duty ceased to exist and Wartsila was 
responsible for LeFebvre from that point onward. The court found that Hill 
did owe a duty of care to Wartsila to properly hire its employees and check 
their resumes for accuracy.  The court further found that Wartsila properly 
relied upon Hill to do such a check on the employees they provided since 
Hill was a consulting firm and in the industry it is common for clients to rely 
upon the consulting firms’ representations.  It is important to note that Hill 
admitted it had violated their own company policy that required it to verify 
resumes for accuracy.  This case is an excellent example of a company not 
following its own policies regarding background checks and thus having the 
court find it liable under breach of contract.  Also, the court in this case used 
standard trade practices to determine liability.  Significantly, this employee 
committed fraud during the pre-employment process and ultimately cost the 
employer over $4 million dollars in liability.  Had the employer simply 
ordered the transcripts of the prospective employee it would have avoided 
this liability. 
  

C. Cases Involving Civil Rights Claims 
 

When a lawsuit by the employee claims a civil rights violation, the fact 
that the employee lied in order to obtain the job in the first place or lied after 
he obtained the position will not be enough to dismiss the employees’ 
lawsuit.  In effect, the employer will be required to defend itself against a 
lawsuit by a lying employee solely because the employer failed to discover 
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the lies before it hired the employee or before the employee filed a lawsuit 
against them.31 

In Kristufek v. Hussmann Foodservice Co.,32 an executive secretary and 
the personnel manager were fired by the employer. The secretary claimed 
age discrimination and the personnel manager claimed retaliation due to his 
protests regarding the termination of the secretary. During the course of 
discovery for the retaliation claim it was discovered that the personnel 
manager had committed fraud when he lied on his resume about a business 
degree he claimed to have from Drake University and graduate level courses 
he claimed to have taken at Northwestern University.  The employer stated 
that had it known about this fraud at the time of his firing, they would have 
constituted separate grounds for termination. Nevertheless, the court ruled 
that after-acquired evidence could not bar the employee’s claim for 
retaliation since it was related to a civil rights claim under the ADEA.  In fact 
the court stated: 

 
It cannot be seen from the present record that a degree in business 
administration and additional related graduate courses, though 
likely desirable, were job prerequisites.  Those qualifications were 
not so critical as to cancel out the statutory penalty for a 
discriminatory firing. Kristufek functioned well without those 
degrees. He received merit increases and bonuses in the years he 
worked for Hussmann.33 

 
Therefore, the case was remanded for further proceedings on the age 
discrimination and retaliation claims. 

The significance of this case is not that it ruled against the employer on 
after acquired evidence as that ruling would be expected in a civil rights 
case. Rather, this case was chosen because of the court’s statements in its 
opinion that the employee’s lack of academic credentials was not troubling to 
the court. The court specifically found that the employee had performed well 
in his position despite not having the required degrees, therefore, lying about 
the degrees would not overcome the strong public policy of guarding against 
discrimination. This position is seen repeatedly in employment law cases and 
is a cautionary tale to employers. The courts are not adopting the commercial 
standard of fraud in employment cases. Rather, the court is looking at the 
evidence more deeply than in commercial cases, and determining that certain 
facts, such as college degrees or grades on a transcript, are not material facts 

                                                 
31McKennon v. Nashville Banner Publ’g Co., 513 U.S. 352 (1995).  
32 Kristufek, et al. v. Hussmann Foodservice Co., Toastmaster Div., 985 F.2d 364 (7th Cir. 1993). 
33 Id. at 364. 
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to the case because the employee was able to perform without said 
background. 

The after-acquired evidence rule has also been applied to claims under 
the ADA. In Norwood v. Litwin Engineers & Constructors, Inc.,34 the 
employee filed a claim under the Texas Human Rights Act for discrimination 
due to his diabetes. Fifteen days after Norwood had a diabetic episode at 
work, the employer terminated him using the excuse of workforce reduction.  
Norwood sued the employer alleging that he had been terminated due to his 
diabetes in violation of the ADA.  During the course of the litigation it was 
discovered that the employee did not have an associates of science degree as 
he had previously claimed. The employer attempted to use the fraud to 
dismiss the ADA claim.  However the court held that the claim would not be 
dismissed, rather the employee’s damages would be allowed up to the date 
that the employer learned of the lie and the employee would not be entitled to 
reinstatement.  Thus, although an employer will not be forced to continue the 
employment of a lying employee, it will be forced to pay damages for a lying 
employee up until the date that the lie is discovered.  Therefore it is critical 
that the employer discover the fraud of its employees as quickly as feasible. 

Significantly, when the employer terminates the employee because it 
has discovered fraud, the after-acquired evidence rule does not apply.  Such 
a termination can be upheld as long as the employer has evidence to support 
the reason for the termination.  In Williams v. Boorstin,35 the court dismissed 
the employee’s civil rights case when it found that the employer terminated 
the employee for lying about having a law degree, which was required for the 
position at the Library of Congress.  In this case, the employee initially lied 
about being a law student, then later lied about sitting for the bar exam, and 
ultimately lied about obtaining his law license.  The employee’s lies persisted 
over many years.  After his lies were uncovered and he was fired, the former 
employee sued the Library of Congress for racial discrimination (because he 
was black) and for retaliation (since he had worked with the union during his 
employment).  Significantly, since the lies were uncovered before the 
employee was fired, the court found that the employer had a valid reason for 
termination and dismissed the employee’s claims of discrimination and 
retaliation.  The court specifically found that the lies of the employer were 
the sole reason for his termination.  Interestingly, the trial court had found in 
the employee’s favor.  This case is a good example of timing being very 
critical to the outcome for the employer.  Had the employer discovered the 
lies after the employee had brought a suit for racial discrimination, it is very 
likely the evidence of fraud would have been limited to mere mitigation of 
damages instead of resolving the issues of liability. 

                                                 
34 Norwood v. Litwin Eng’rs & Constructors, Inc., 962 S.W.2d 220 (Tex. App. 1998). 
35 Williams v. Boorstin, 663 F.2d 109 (D.C. Cir. 1980). 
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Likewise, in Rizzo v. Sheahan,36 the employee had begun complaining 
about sexual harassment in the workplace but had not yet filed any formal 
complaint.  Shortly thereafter, the Sheriff’s Department where Rizzo worked 
launched an investigation into various employees that were suspected of 
having lied about their educational backgrounds.  Rizzo was selected for this 
investigation.  During the investigation it was found that Rizzo violated the 
rule requiring a high school diploma or GED in order to qualify to be a 
sheriff’s deputy.  Rizzo had committed fraud on her employment application 
when she claimed she had a GED that she did not have.  Rizzo was then 
terminated for cause.  In Rizzo’s subsequent lawsuit for sexual harassment 
and retaliation, the employer argued that her case should be dismissed 
because her termination was initiated prior to her filing a claim of sexual 
harassment and because she was terminated for cause and not in retaliation.  
When the court ordered her case dismissed it did not find Rizzo’s argument 
persuasive that she was selected for the investigation because she had made 
allegations of sexual harassment.  The court found it significant that the 
department had begun the investigation prior to her filing any claim of sexual 
harassment.  As with the Williams case, the employer was successful, even 
when the employee was suing for a violation of her civil rights, because the 
employer endeavored to discover the fraud before the employee brought suit 
against the employer. 

 
IV. CONCLUSION 

 
Based on a review of the Appendix, it is clear that fraud, 

misrepresentation, silent fraud and promissory fraud are occurring in the 
employment process. Employers must protect their organizations by 
performing appropriate background checks.  Failure to do so can be very 
costly to the organization.  However, as seen in the cases cited herein, many 
employers are not conducting appropriate pre-screening of job candidates.  
This manuscript describes what can be expected when a lying employee files 
a claim against an employer sounding in administrative law, contract law, 
and civil rights.  Significantly, this manuscript uncovers a distinct trend in 
the court system to overlook significant fraud perpetrated by an employee.  
The courts seem more willing to allow the lying employee to recover 
damages in the employment law context than to allow a fraudulent seller to 
avoid damages in a commercial fraud case.  Further research is required in 
order to explain this phenomenon in employment law.  Nevertheless, the 
authors question the courts apparent tolerance for an employee’s fraudulent 

                                                 
36 Rizzo v. Sheahan, 2000 WL 679982 (N.D. Ill. May 22, 2000). 
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behavior and advocates that the courts adopt the commercial standard of 
fraud in employment cases. 

  



Fall 2011/Ficht & Levashina/307 
 

 

 
  

A
p

p
en

d
ix

: 
T

yp
e 

of
 E

m
p

lo
ym

en
t 

C
as

e,
 F

ak
in

g 
B

eh
av

io
r,

 a
n

d 
F

ra
u

d
 a

n
d

 C
as

e 
O

u
tc

om
e 


