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I. INTRODUCTION 
 

Penn Central Transportation Co. v. New York City1 is the pivotal case in 
the history of regulatory takings.  A regulatory taking normally occurs when 
a governmental entity enacts an ordinance, frequently a zoning ordinance, 
intending it to be a legitimate non-compensable exercise of the state’s police 
power.  However, if the ordinance places too great a burden on the affected 
property owner, it may be deemed a compensable taking. These compensable 
regulatory takings are frequently referred to as “inverse condemnations.” In 
Agins v. City of Tiburon,2 the U.S. Supreme Court distinguished between 
eminent domain and regulatory takings through inverse condemnation.  
Under eminent domain, the government begins a judicially-supervised 
condemnation proceeding against the property owner with the intent of 
taking the subject property and, if successful, pays the owner a court-
determined amount prior to taking the property.  In inverse condemnation, no 
condemnation proceeding is begun by the government prior to the taking.  
Rather, the property owner must bring an action against the government to 
establish that a taking did occur.3 

Ostensibly the Penn Central line of cases protects these property 
owners’ interests by asking the question:  Did the relevant government 
agency overreach in enacting the regulation and thus create a compensable 
Fifth Amendment taking?  However of equal importance, this line of cases 
sets up an instructional blueprint for how government agencies with limited 
funding can obtain their desired social goal using a constitutionally valid 
uncompensated regulation. 

In Penn Central,4 New York City designated Grand Central Station, 
owned by the Penn Central Transportation Company, an historic landmark.  

                                                 
*J.D., Associate Professor of Legal Studies in Business, Spears School of Business, Oklahoma 
State University.  The author would like to thank his colleague, Professor Laurie Lucas, for 
valuable assistance in preparing this article. 
1 Penn Cent. Transp. Co. v. New York City, 438 U.S. 104 (1978). 
2 Agins v. City of Tiburon, 447 U.S. 255 (1980). 
3 Id. at 258 n.2. 
4 Penn Cent., 438 U.S. at 115-16. 
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The classification as a landmark prevented the owners from making any 
external modifications to the building without obtaining prior approval of a 
landmark preservation commission.5 

At a later date, Penn Central proposed to build a 55-story office building 
above the original eight-story structure. The commission denied two different 
proposals for construction of the office building but recognized Penn 
Central’s right to transfer certain development rights, otherwise not available 
to it, to other buildings it owned in the area.  Penn Central decided neither to 
make other potentially acceptable proposals for development of the station 
nor to exercise its transferable development rights, but rather instituted an 
inverse condemnation proceeding against the City.  It based its action on the 
theory that the City’s Landmarks Preservation Law created a regulatory 
taking of its property, that is, its right to build.6 

The U.S. Supreme Court ultimately held that the City’s Landmarks Law 
did not constitute a taking.7  However, Penn Central’s importance is that it 
sets up a balancing test to determine whether the regulated property owner 
has been unfairly burdened and is therefore entitled to compensation.  
Unfortunately, the case tells very little about exactly what factors go into the 
test or how they are to be weighed.  Nevertheless, Penn Central did give two 
points of guidance.  The first was that the analysis is primarily case specific.  
The second was that the analysis is based upon a combination of the 
equitable factors of economic impact on the owner’s “investment-backed 
expectations” and whether the regulation created an unfair burden on the 
individual owner or merely created a “public program adjusting the benefits 
and burdens of economic life to promote the common good.”8  In addition, 
the Court explained that the character of the government’s action must also 
be taken into account.9  The Court also hinted that a number of issues were 
fertile for consideration, but the Court either did not address those issues 
because it found no taking or the Court noted but did not fully explore them.  
These issues are analyzed in five separate discussions set out in sections II 
through VI of the article. 

In Section II, the factors that define the term “character of the 
government action”10 and the importance given to them are examined.  
Section II also discusses the exactions11 and nuisance12 exceptions and how 
they prevent a taking from being a taking. 

                                                 
5 Id. at 110. 
6 Id. at 116. 
7 Id. at 138. 
8 Id. at 124. 
9 Id.  
10 Id. 
11 See infra notes 37-40 and accompanying text. 
12 Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 125-26 (1978). 
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Section III discusses two questions of ripeness.  One is Penn Central’s 
failure to explore different and potentially more acceptable development 
plans.13  The other is Penn Central’s failure to apply to use the transferable 
development rights it had available to it,14 and whether the transferable 
development rights could constitute just compensable for the loss of property 
rights15 and not merely be a factor in determining whether a taking has 
occurred.16 

Section IV considers whether a regulatory action that was not a taking at 
the time the regulation was enacted could become a taking sometime 
thereafter17 and the related issue of what are the rights of a post-regulation 
purchaser. 

Section V answers the question of what constitutes a temporary taking 
and how a temporary taking should be compensated.18  Finally, Section VI 
deals with the “denominator question,”19 that is, the measurement of the 
extent of the estate claimed to be taken.20 

 
II. CHARACTER OF THE GOVERNMENT'S ACTION 

 
In Penn Central it appeared that the character of the government action, 

specifically a physical invasion, was to be only one of several factors used in 
the Penn Central balancing test to determine whether a taking had 
occurred.21  However, in Lingle v. Chevron22 the Court subsequently 
identified three types of government actions that might constitute a taking.  
Lingle refers to them as Penn Central, Loretto, and Lucas23 “inquiries.”  As 
stated above, Penn Central is based upon an ad hoc balancing of economic 
interests to determine whether it is fair to require the individual property 
owner to bear the economic impact of the regulation alone or whether justice 
should require the public as a whole to shoulder the impact by providing just 
compensation to the property owner for his loss.24  On the other hand, both 
Loretto25 and Lucas26 are per se rules.  If the special conditions set out in 
                                                 
13 Id. at 137. 
14 Id. at 121-22. 
15 Id. 
16 Id. at 137. 
17 Id. at 138 n.36. 
18 Id. at 137. 
19 Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg’l Planning Agency, 535 U.S. 302, 331(2002). 
20 Penn Cent., 438 U.S. at 130-31. 
21 Id. at 124. 
22 544 U.S. 528 (2005). 
23 Id. at 539. 
24 Penn Cent., 438 U.S. at 104. 
25 Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982). 
26 Lucas v. S. C. Coastal Council, 505 U.S. 1003 (1992). 
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these cases are met, an automatic taking occurs and the property owner is 
entitled to compensation.27  However, there is an exception to each of these 
two rules.28  See Figure 1 for a summary of the following discussion. 

 
Figure 1. 

 
 
PHYSICAL INVASIONS:  In 1968, Teleprompter Manhattan CATV, a 

cable TV company, signed a five-year installation agreement with Loretto’s 
predecessor in interest to attach certain cable TV transmission equipment to 
the roof, eves, and walls of Loretto’s apartment building. In 1970, equipment 
consisting of two 4" × 4" × 4" metal boxes and approximately 36 feet of 
cable was installed.  Sometime later, two additional somewhat larger boxes 
were added.29  In 1971, Loretto purchased the building.  Beginning January 
1, 1973, a New York State law became effective that mandated that a 
landlord could not “interfere with the installation of cable television facilities 
upon his [residential] property or premises.”30  Later in 1973, a tenant in 
                                                 
27 Lingle, 544 U.S. 528. 
28 Id. at 538, 546-47. 
29 Loretto, 458 U.S. at 422, 443. 
30 Id. at 424 n.3. 
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Loretto’s building first received cable TV service.  It was at this time that 
Loretto became aware of the equipment attached to the building.  In 1976, 
the New York State Commission on Cable Televisions established that the 
standard fee due to property owners as nominal damages for the installation 
of equipment was to be a one-time $1 flat fee subject to the right to try to 
prove greater damages.  Prior to the passage of the 1973 law, the standard 
payment by the cable company to landlords had been five percent of the 
gross revenue generated by the cable services provided to their buildings.  In 
1976, Loretto bought suit for the five percent of revenue pre-1973 
compensation as damages for her property invaded by installation of the 
boxes.31 

Initially Loretto’s case was decided in the New York State Courts.  New 
York decided Loretto’s case based upon Penn Central as though it were a 
claim for a regulatory taking.  New York decided that based upon Penn 
Central’s investment-backed expectation test, Loretto suffered no significant 
harm and might have even increased the value of her property by the ready 
availability of cable television access to her tenants. Since Loretto had 
suffered no economic harm, New York decided no taking had occurred.  In 
addition, the trial court found that even if a taking did occur, the $1 plus the 
right to prove greater damages was adequate due process compensation.32 

The major point in Loretto, as decided on appeal to the U.S. Supreme 
Court, was that Penn Central clearly overstated its position regarding its 
reliance in the loss of investment-backed expectation test it had set out.  In 
Loretto, the Court took the opportunity to correct itself.  Loretto determined 
that when a permanent physical invasion of the owner’s property occurs, it is 
not necessary to consider the degree of interference with the owner’s 
economic interest and balance whether the owner alone should bear the loss 
or whether the loss should be shouldered by society as a whole.33  Rather it 
seemed to set up a bright line rule that in the case of any permanent physical 
invasion, a taking has occurred. 

In subsequent case law,34 the Court removed any possible remaining 
ambiguity about this rule and stated that Loretto set aside the ad hoc 
investment-backed expectation test for regulatory takings when a regulation 
creates a permanent physical invasion.  In its place, the Court set up 
“permanent physical invasion” as a per se category of inverse condemnation 
to which the ad hoc balancing test does not apply.  In support, the Court 
recognized that a mere regulation leaves property, including the right to 
exclude others, in the possession of the owner., whereas a physical invasion 

                                                 
31 Id. at 443-44. 
32 Id. at 425. 
33 Loretto, 458 U.S. at 426-36. 
34 Lingle v. Chevron, 544 U.S. 528, 539 (2005). 
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transfers substantial control to the invader and destroys the owner’s right to 
exclude.  This idea takes on major importance in exactions cases such as 
Nollan v. California Coastal Commission 35 and Dolan v. City of Tigard.36  

EXACTIONS:  An exaction occurs when the government requires a 
dedication of property by the property owner in exchange for the granting of 
a development permit.37 The dedicated property is frequently an easement.  
The primary question with exactions is whether the exaction is 
constitutionally permissible without compensation, that is, an exception to 
Loretto, or whether it is a constitutionally invalid taking of property unless 
compensation is paid by the government.  Nollan and Dolan are the two 
major cases in this area.  The fact that these two important cases are stated in 
the negative, that is, they state what the California Coastal Commission and 
the City of Tigard did wrong and why there was liability, obscures the fact 
that they are exceptions to Loretto.  Nevertheless, if the directions set out by 
the Court in Nollan and Dolan are followed, it becomes clear that the 
government may invade property without liability for compensation in spite 
of the per se rule in Loretto. 

In Nollan, the Nollans sought a permit to build a beach-front home on a 
lot that previously held only a 504 square-foot shack.  The California Coastal 
Commission granted the building permit but conditioned it on the Nollans’ 
granting the state an easement allowing the public to pass along a strip of 
beach with a maximum width of ten feet located between the base of the 
Nollans’ eight-foot high seawall and the mean high tide line, i.e., the upper 
limit of the state’s property boundary.  The Nollans contested the exaction of 
this easement as an unconstitutional taking of property without 
compensation.38 

The Court recognized that if not granting the building permit would 
substantially advance a legitimate state purpose, e.g., allowing viewing of the 
beach, then the failure to grant the permit would not constitute a taking so 
long as the property owner was not deprived of all reasonable use of his 
property.  In addition, the Court found that if the permit could be denied, then 
it also could be granted subject to conditions that substantially advanced the 
same purpose that would have justified a denial, e.g., in this case a width 
restriction on the house, a ban on fences, etc.39  Furthermore, the Court went 
so far as to state that even a permanent physical intrusion, e.g., a viewing 
station on the Nollans’ property, could be tolerated constitutionally as a 

                                                 
35 483 U.S. 825 (1987). 
36 512 U.S. 374 (1994). 
37 Lingle, 544 U.S. at 547.  
38 Id. at 827-28. 
39 Nollan, 483 U.S. at 834-837; see also Lingle v. Chevron, 544 U.S. 528, 547 (2005) 
(reaffirming and emphasizing of this point). 
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lesser intrusion than an outright ban on construction, if it substantially 
achieved the same ends as the ban on construction.40  Thus, in the case of 
easements and other exactions, Nollan created a substantial exception to the 
absolute rule requiring compensation for permanent physical invasions set 
out in Loretto. 

However, in Nollan,41 the Commission’s justification for denying the 
building permit was that in conjunction with other beach front homes, the 
Nollans’ house would totally block the view of the beach and prevent the 
public from realizing that a nearby public beach existed.  The Commission’s 
rational for the easement was that if the easement existed, the public could 
see more people using the beach and realize that a nearby public beach must 
exist.  However, the Court found no nexus between the Commission’s stated 
problem, i.e., the blockage of the view of the beach by the house, and the 
stated cure, i.e., having more people walking on the beach.  After all, if the 
public cannot see the beach because of the house, the public still cannot see 
the beach because of the house whether there is one person or a thousand 
using the beach.  Since there is no substantial connection between the 
legitimate problem – blocking the view of the beach – and the proposed cure, 
the proposed cure is not a legitimate exercise of the state police power and 
any loss of property interest must be compensated as a taking.42 

As clarified in Lingle,43 the important point in determining whether the 
easement, i.e., exaction, can be taken without compensation is not whether 
the easement substantially advances a legitimate state interest, but whether 
the exaction of the easement “substantially advanced the same interests that 
land-use authorities asserted would allow them to deny the permit 
altogether.”44  This holding is important to land use planning agencies 
because the land use authority’s right to deny the building permit is subject to 
a much lower level of judicial scrutiny under substantive due process 
analysis than is a taking through a governmental action that physically 
invades land.45  In Lingle,46 it is not absolutely clear whether this 
“substantially advances the same interest” as a valid reason for denial of a 
building permit is a finding of no taking in spite of the physical invasion by 
the public in such exaction situations; or whether the exaction is a taking, but 
the granting of the deniable permit is just compensation for the taking. The 
Court’s “roughly proportional … both in nature and extent to the impact of 

                                                 
40 Nollan, 483 U.S. at 836-37. 
41 Id. at 862. 
42 Id. at 837. 
43 Lingle, 544 U.S. 528, 547-48 (2005). 
44 Id. 
45 Id. at 547. 
46 Id. at 547-48. 
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the proposed development”47 language suggests it may be a taking with a 
quid pro quo type exchange. 

A refinement of the Nollan nexus was set out in Dolan.48  The question 
in Dolan was:  once the Nollan nexus has been established, what is the 
required degree of connection between the harm caused by the property 
owner’s potential action without the regulation and the harm prevented by 
the regulation’s limitations? 

Dolan owned a 1.67 acre parcel of land on which she operated a 9,700 
square foot plumbing supply store.  Part of the property bordered on a creek 
and contained a 100-year floodplain.  The creek frequently overflowed and 
made the floodplain unusable for any type of commercial development.  In 
addition, the floodplain had been previously restricted from development by 
an unquestionably valid zoning ordinance.  The combined effect of these 
actions caused the floodplain portion of Dolan’s property to have no 
functional economic use or value.49 

Dolan applied for a building permit to double the size of her store, add a 
paved thirty-nine-space parking lot and a substantial bicycle parking area, 
and construct a complimentary business all on the non-floodplain portion of 
her lot. All of these projects conformed to the applicable zoning ordinances.50 

The city granted the permit subject to two conditions.  First, the 
petitioner was to grant the city an easement to the floodplain, allowing the 
city to use the floodplain as a public greenway.  The alleged purposes of this 
greenway were to reduce the effects of flooding caused by the increase in 
impervious surfaces resulting from the building projects and to increase 
public recreational space.  Second, the petitioner was to grant a fifteen-foot-
wide easement along the edge of the floodplain/greenway to be used as a 
public bicycle path.  The purpose of the bicycle path was to help alleviate the 
additional traffic congestion expected to be caused by the increased sales 
volume of the enlarged store.  The city found evidence supporting its bicycle 
path as an alternative transportation theory based on the fact that the plans for 
the new store included the substantial bicycle parking area.51 

The Court agreed that the essential Nollan nexus existed between 
establishing a greenway and the goal of preventing flooding.  Therefore, if 
the land had been left undevelopable but in the owner’s possession rather 
than taken for public use through a physical invasion by the citizenry, 
essentially turning the greenway into a public park, it probably would not 
have been a taking.  However, because there was no reasonable relationship 

                                                 
47 Id. at 547. 
48 512 U.S. 374 (1994). 
49 Id. at 378. 
50 Id. at 379. 
51 Id. at 379-82. 
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between requiring the public intrusion and the prevention of flooding, there 
is probably no way that the city could have prevented the easement for public 
use from creating a taking.52  This part of the Dolan decision appears to rest 
on the Penn Central statement that a “use restriction may constitute a 
‘taking’ if not reasonably necessary to the effectuation of a substantial 
government purpose.”53  However, after Lingle, although the ultimate 
conclusion would be the same, the rationale would have to be that the 
easement for public use did not advance the same interest, prevention of 
flooding, as the public authority asserted would allow them to deny the 
permit in the first place.54  It is interesting to observe that as in a number of 
the leading takings cases, due to the fact that the greenway had no 
economically beneficial use, the compensatory damages for a taking in this 
case might well approach the $1 amount suggested in Loretto.55 

With regard to the required easement for the bicycle path, the Dolan 
Court found that a nexus between the bike path and the goal of reducing 
traffic congestion had been established.  However the Court established 
another condition in addition to those set out in Nollan for establishing the 
Nollan/Dolan nexus.  It is that in order to establish a sustainable nexus, more 
than mere generalized assertions by the regulating authority are required.  
Although no exact mathematical equivalent between the harm caused by 
granting the permit and the harm prevented by the conditions placed upon 
granting the permit must be shown, the regulating authority must at least 
make an individualized determination of rough proportionality with regard to 
both the nature and extent of the impact of the project compared to the 
negative impact alleviated by the required dedication exacted from the 
owner.56  That is, to avoid a compensable taking, the city needed to produce 
evidence that the anticipated amount of increased automobile traffic created 
by the increased business of the expanded store somewhat approximated the 
anticipated decreased volume of automobile traffic attributed to increased 
bicycle traffic on the bike path.  This would apparently create a showing of 
rough proportionality and comply with the viewing platform situation used as 
an example in Nolan.57  That is, the cure (easement) advanced the same 
purpose, to about the same degree, as would have been achieved by a 
justified denial of the building permit. 

In City of Monterey v. Del Monte Dunes,58 the Court set out a significant 
limitation on the Dolan rough proportionality test.  The Dolan test only 
                                                 
52 Id. at 394-95. 
53 Penn Cent. Transp. Co., v. New York City, 438 U.S. 104, 127 (1978). 
54 See Lingle v. Chevron, 544 U.S. 528, 547 (2005). 
55 Loretto v. Teleprompter Manhattan CATV, 458 U.S. 419, 437 n.15& 441 (1982). 
56 Dolan v. City of Tigard, 512 U.S. 374, 391(1994). 
57 See Nollan v. Cal. Coastal Comm’n, 483 U.S. 825, 836 (1987). 
58 526 U.S. 687 (1998). 
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applies to situations in which a permit is granted in exchange for the exacted 
property.  That is, the permit must be granted.  In Del Monte Dunes, the 
permit was never granted.  Therefore Dolan is irrelevant to the case. 

The application of Nollan and Dolan was questioned again in the dissent 
denying a writ of certiorari in Lambert v. City and County of San 
Francisco.59  In Lambert, the city denied a permit to convert twenty-four 
hotel residential units into tourist units.  The dissent presumed that the permit 
denial was based upon the Lamberts’ refusal to pay $600,000 for alternative 
residential replacement units.  The dissent viewed the $600,000 as a demand 
for an exaction that must satisfy the Dolan rough proportionality test.60  

The counterargument to the dissent’s position is that the point in Nollan 
and Dolan was that it was the exaction of the easements, i.e., the Loretto-
style physical invasion by the public, that created the taking.  The granting or 
denying of the building permits was never the critical issue. On the other 
hand, in Lambert, there was no exaction, for example, Loretto-style invasion, 
either past or anticipated, just a Penn Central-style limitation on use that 
even after the denial of the permit left a substantial return on investment to 
the owner.  In such Penn Central-style cases, a taking is seldom if ever 
found. 

TOTAL DEPRIVATION OF VALUE:  The second type of governmental 
action61 creating a per se taking was set out in Lucas v. South Carolina 
Coastal Council.62  David Lucas, a contractor and part owner of the Wild 
Dunes residential development on the Isle of Palms, purchased two 
undeveloped lots in the Wild Dunes development in 1986.  The Isle of Palms 
was a coastal barrier island subject to flooding and erosion.  It had been 
under regulation to prevent coastal erosion and other problems since 1977.  
At the time Lucas purchased the two lots, the then-existing regulations did 
not prevent his intended purpose of building residential housings on them.  
However, shortly after the purchase was made, new legislation was passed by 
the State of South Carolina that prevented all new construction.  This caused 
the lots, for which Lucas had paid $975,000, to become instantaneously 
valueless.  Lucas filed suit claiming a regulatory taking.63 

The South Carolina Supreme Court held that no compensation was due 
because the statute prohibiting building was designed to prevent harmful and 
noxious uses and, under traditional rules of jurisprudence, was entitled to a 

                                                 
59 529 U.S. 1045 (2000). 
60 Id. at 1048. 
61 Whether a total deprivation of value should be considered a type of governmental action or 
a special case of balancing investment backed economic expectations is not totally clear.  
However, it probably does not matter as in either case it results in a per se compensable 
taking. See Lingle v. Chevron, 544 U.S. 528, 538-39 (2005). 
62 505 U.S. 1003 (1992). 
63 Id. at 1006-07, 1037-39. 
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presumption of constitutionality that the court found had been met.64  The 
U.S. Supreme Court reversed. 

In reversing, the Court began with a discussion of the difficulty in 
distinguishing between a statute that prevents harm verses one that confers a 
benefit.  In the instant case it noted the difficulty in distinguishing between a 
statute that prevented harm by preventing beach erosion verses one that 
created the benefit of an ecological preserve.65  It concluded that the 
“harmful and noxious” language of its previous decisions that suggested 
government could regulate such activities without compensation was really 
only one part of the reasonable nexus test set out in Nollan.66  That is, it is a 
major component of the legitimate state interest objective that could, at the 
time, be achieved by reasonable regulation.67  

After Lingle, the Court’s rational for abandoning the “harmful and 
noxious” language in finding that a legitimate state interest existed is 
probably irrelevant.  Note that validating a statute by finding it fulfills a 
legitimate interest is unimportant in the proper situations.  For example, in 
the Nollan viewing stand situation discussed above, it is easier to validate a 
statute for substantive due process purposes and then substitute an action that 
achieves the same objective but that would otherwise constitute a taking than 
it is to validate the taking action if taken as the original step.68  However 
Lucas obviates the need for any analysis of either type by finding a per se 
taking when “all (emphasis added) economically beneficial use of the land”69 
has been eliminated. 

THE NUISANCE EXCEPTION:  Once it has been determined that the 
regulation has caused a total taking of the property’s value, the only question 
to be ask regarding the taking’s issue is whether the alleged property right 
eliminated by the regulation ever existed in the property owner.  The Lucas 
Court held that if the regulating body can show that the effect of the 
regulation is only to prevent the owner from engaging in an activity he never 
had a right to engage in, e.g., nuisance, trespass, etc., then no taking has 
occurred because the owner has been deprived of no right.  The regulation 
merely explicitly asserts a right in the state that it had always held — the 
right to prevent the nuisance.70 

                                                 
64 Id. at 1010, 1039. 
65 Id. at 1024. 
66 Nollan v. Cal. Coastal Comm’n., 483 U.S. 825, 834-35 (1987). 
67 Lucas v. S.C. Coastal Council, 505 U.S.  1003, 1022-23 (1992). 
68 See supra notes 43-45 and accompanying text. 
69 Lucas, 505 U.S. at 1015. 
70 Id. at 1029-30. 
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The Lucas Court then went on to review the elements of nuisance71 and 
found that they were unlikely to exist in this case as Lucas merely wished to 
build houses on two lots already surrounded by other similar structures and 
therefore appeared to be engaging in an activity appropriate for the locality.72  
However, the case was remanded back to the state court to make this 
determination. 

 
III. RIPENESS 

 
The question of ripeness was also an issue put forward in Penn 

Central.73  The basic question regarding ripeness is whether we know what 
actions the relevant regulatory agency will take to soften the facial harshness 
of the impact of the regulation on the property owner.  If we do know, then 
the case is ripe for adjudication.  If we do not know, then the as-applied-by-
the regulatory agency impact of the regulation must be determined before the 
courts may hear the case.  This seems to be little more than an application of 
the old adage that a petitioner must exhaust his administrative remedies 
before applying to the courts.  Nevertheless, it is an issue that the Court has 
found necessary to consider with unexpected frequency.  The most important 
of these cases are Agins v. City of Tiburon,74 Williamson County Regional 
Planning Commission v. Hamilton Bank,75 and Suitum v. Tahoe Regional 
Planning Agency.76 

In Agins, the petitioner owned five acres of land that the city zoned for 
single family dwelling units with a maximum of five homes potentially 
allowable on Agins’s five-acre plot.  Agins, without making any applications 
to develop the land, immediately sued to have the regulation declared facially 
unconstitutional as depriving him of all economically beneficial use of the 
land without compensation.  Without referring to the issue of ripeness by 
name,77 the Court held that Agins could not prevail because he was free to 
seek approval of a development plan for the five acres that might provide 

                                                 
71 See id. at 1030-31.  The factors included:  (a) the degree of harm to public lands or 
resources, or to adjacent private property, (b) the social value of the claimant’s activity, (c) the 
suitability of the activity to the locality in question, and (d) are others in the neighborhood 
allowed to engage in similar activities.  Id. 
72 Id. 
73 Penn Cent. Transp. Co., v. New York City, 438 U.S. 104, 127 (1978). 
74 Agins v. City of Tiburon, 447 U.S. 255 (1980).  A significant part of the language in Agins 
was overturned by Lingle v. Chevron, 544 U.S. 528 (2005).  However that reversal does not 
affect the current discussion. 
75 Williamson Cnty Reg’l Planning Comm’n v. Hamilton Bank, 473 U.S. 172 (1985). 
76 Suitum v. Tahoe Reg’l Planning Agency, 520 U.S. 725 (1997). 
77 The Suitum court recognized that Agins is a ripeness case.  See Suitum, 520 U.S. at 735-36. 
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him with significant economic benefit.78  Since he had not sought approval 
for development, he therefore could not know whether he had been deprived 
of all economic value. 

In Williamson, the petitioner began developing a residential subdivision 
in 1973.  The Planning Commission approved the original subdivision plan.  
In 1977, a change in the county zoning ordinance reduced the density 
allowed for the subdivision.  Initially, the Planning Commission allowed the 
development to continue under the 1973 approval; but in 1979, it reversed its 
position and required the developer to comply with the new, lower density 
requirements.  Although a variance to proceed under the 1973 plan was 
potentially available to the petitioner, the petitioner did not apply for one.  
Nor did the petitioner submit a revised plan complying with the 1977 
ordinance.  Instead, the petitioner filed suit in federal court for damages 
caused by deprivation of all economic value due to the Planning Commission 
disallowing continued development under the 1973 plan. 

The Williamson Court79 held that an affected property owner must 
obtain a final decision from the governmental body empowered to administer 
the regulation.  As it was in this case, it is often within the power of the 
administrative agency, through the granting of variances or the approval of 
an alternative plan, to apply the regulation to the affected property in such a 
way as to ameliorate the negative effects of the regulation.  Until a final 
decision on the application of the regulation has been rendered, it cannot be 
determined whether the regulation affects a taking, and therefore the 
petitioner’s cause of action is not yet ripe for determination. 

The third case that dealt with the issue of ripeness was Suitum.80  
Whereas Williamson determined that a final agency decision was necessary 
for petitioners’ claims to be ripe, Suitum dealt with the issue of what 
constitutes a planning agency’s final decision. 

In 1972, Suitum purchased a lot that later came under the jurisdiction of 
the Tahoe Regional Planning Agency.  In 1987, the agency adopted a plan 
that classified Suitum’s lot as part of a “Stream Environmental Zone” (SEZ).  
No construction of any type was allowed in an SEZ.  There were no 
exceptions or variances of any type allowed to this no-construction rule.  
However, to ameliorate her loss, Suitum was granted certain transferable 
development rights (TDRs) that Suitum, in theory, was allowed to sell to a 
large population of potential buyers.  These TDRs were appraised at $30,000 
to $35,000.  Suitum disputed these values as being too high but offered no 
alternative valuation of her own, in part because there was no established 
market for the TDRs.  She also made no attempt to sell the TDRs, in part 

                                                 
78 Agins, 447 U.S. at 262-63. 
79 Williamson, 473 U.S. at 188, 199-200. 
80Suitum, 520 U.S. 725 (1997). 
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because there were no apparent buyers for them.  Instead, she brought suit in 
federal court claiming that she had suffered a regulatory taking.81 

The Planning Agency argued that Suitum’s claim was not ripe because 
she had neither applied for a permit to build nor tried to sell her TDRs.  With 
regard to Suitum’s failure to propose a potentially acceptable building plan, 
the Court found that she was not required to perform a pointless act.  Unlike 
the more normal situation, as exemplified by Agins82 and Williamson,83 
where the regulatory agency has significant discretion in lessening the facial 
impact of the regulation, in Suitum, the agency had no discretionary powers 
and thus the facial impact of the regulation was identical with the “as 
applied” impact of the regulation.  Therefore, the mere classification of 
Suitum’s plot as SEZ land not suitable to be built upon was a final decision. 

With regard to the valuation of the TDRs, the Court found that their 
valuation was no different from the countless other property valuation 
problems that trial courts handle on a daily basis without access to arms 
length sales data.  Therefore, Suitum need not seek to sell her property, i.e., 
TDRs, before bringing her action.84 

This position was reaffirmed in the case of Palazzolo v. Rhode Island.85  
In 1959, Palazzolo and a group of associates formed Shore Gardens, Inc. to 
purchase a tract of ocean-front property consisting of eighteen acres of tidal 
salt marsh and approximately two acres of developable upland property. The 
latter had an estimated value of $200,000 for residential purposes. Between 
1959 and 1966, Shore Gardens made numerous applications to fill the wet 
land area and develop it. All of these applications were rejected by various 
state agencies.  In 1971, the state created the Rhode Island Coastal Resources 
Management Council to protect coastal areas. Regulations created by the 
Council prohibited filling of salt marshes except under very limited 
exceptions that, among other things, had to serve a “compelling public 
purpose.” In 1978, Shore Gardens’ charter was revoked for failure to pay 
corporate income taxes and the salt marsh property passed under operation of 
state law to Palazzolo, who by this time was the corporation’s sole share 
holder. Beginning in 1983, Palazzolo, renewed his efforts to develop the 
marsh land. All such efforts were rejected on the basis that they did not serve 
a “compelling public purpose.” Palazzolo appealed through the state court 
system, alleging an unconstitutional regulatory taking without 
compensation.86  The Supreme Court of Rhode Island found that Palazzolo 
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lacked standing to sue based upon two grounds:  1) his claim of taking was 
not yet ripe, and 2) his acquisition of the property postdated the regulation of 
which he complained.87 

With regard to the ripeness issue, the U.S. Supreme Court re-
emphasized that under Williamson, the regulatory agency charged with 
implementing a regulation is given broad leeway in interpreting the 
regulation. Therefore, an individual wishing to challenge the constitutionality 
of a regulation purporting to limit development must obtain a final decision 
from the regulatory authority as to the permitted scope of development (or 
conversely, the degree of restriction on legitimate investment back 
expectations) under the regulation.88  The Rhode Island Supreme Court had 
found that although Palazzolo’s application to have eleven of eighteen 
wetland acres filled had been rejected, a scheme to fill a lesser amount of the 
marsh might be approved; therefore, Palazzolo had not exhausted his 
administrative procedures and his claim was not ripe for adjudication.89 

The U.S. Supreme Court, although confirming the general statement of 
the law as set out by the Rhode Island Supreme Court, found that it was not 
sufficiently complete to apply to the facts of Palazzolo.90  In Palazzolo, the 
Rhode Island Coastal Resources Management Council had made it clear that 
it had very little, if any, latitude in interpreting the relevant regulation and 
that in any case, Palazzolo could not propose a development plan that would 
meet its “compelling public purpose” exception no matter how limited 
Palazzolo’s proposed filling might be.91  Therefore, Palazzolo fell under the 
Suitum, not the Williamson, line of ripeness cases discussed above, i.e., 
Palazzolo need not make further futile applications to further define the 
already known limits, no fill allowed, of the regulation.  Palazzolo had 
fulfilled his obligation to allow the administering agency to interpret its 
regulation, and his case was ripe for determination.92     

 
IV. PURCHASER 

 
The second issue raised in Palazzolo93 was the purchaser after the 

regulation question.  In a normal eminent domain situation, a purchaser of 
the property after the taking has occurred has no right to a claim of damages 
due to the taking.  The owner at the time of taking has the sole right to 
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88 Id. at 618-20. 
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91 Id. at 621. 
92 Id. at 618-20. 
93 The facts of Palazzolo are discussed above, see supra notes 85-92 and accompanying text. 
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demand compensation.94  This question normally arises in the situation where 
the government physically invades a limited portion of a larger plot either 
with or without filing a condemnation suit.  In such cases, the extent of the 
taking is known at the time of the invasion, the case is ripe, and any 
compensation due can be claimed by the owner at the time of the invasion.95 

However, most regulatory takings are quite a different situation.  In the 
normal regulatory taking, the regulation must not only be enacted, but the 
relevant regulatory agency must have a chance to interpret the regulation and 
determine how much or how little the regulation impacts the affected 
property.  This requires that a proposal for development be submitted to the 
appropriate agency; the agency be permitted to respond by approving, 
suggesting revisions, or denying the proposal; the applicant respond with a 
revision or new proposal; and so on.  This procedure may continue for years 
following the actual enactment of the regulation before the final decision that 
determines how the regulation affects a particular piece of property occurs, 
that is, until the extent of the taking is known and the issue is ripe for 
adjudication.  During this time, if the owner at the time of regulation sells the 
property or dies, no one might be in a position to claim compensation if the 
successor in interest were not permitted to do so.96  Therefore, it is the owner 
at the time the applied extent of the regulation is determined who has 
standing to sue. 

Although the Palazzolo Court did not discuss it as such, this appears to 
be a classic example of the assignee stepping into the shoes of the assignor.  
In the typical eminent domain case, the assignor (prior owner) no longer has 
the interest to pass to the assignee because it was taken at the time of 
invasion.  In the regulatory takings situation, the taking does not happen at 
least until the final decision has been made by the relevant regulatory 
agency,97 that is, until after the property interest may have passed to the 
successor in interest. 

 
V. TEMPORARY TAKINGS 

 
The initial post-Penn Central temporary takings case was First English 

Evangelical Lutheran Church v. County of Los Angeles.98  In 1977, a forest 
fire denuded the slopes of the watershed in which the church had operated a 
camp for mentally retarded children for twenty years.  The following winter, 

                                                 
94 Palazzolo, 533 U.S. 606, at 628. 
95 Id.  Although the Palazzolo Court does not refer to Loretto by name, it does cite the physical 
invasion without bringing suit situation occurring in Loretto. 
96 Id. at 627-29. 
97 Id. at 621. 
98 482 U.S. 304 (1987). 
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a flash flood resulting from the fire-scarred slopes destroyed the camp.  A 
year later, in order to preserve the public health and safety, the county 
enacted an interim ordinance preventing the building of any structure within 
the boundaries of the flood protection area in which First English’s camp was 
located.99  The church immediately filed a complaint, alleging, among other 
things, that the ordinance deprived them of all beneficial use of the property 
and thus constituted an inverse condemnation that entitled it to 
compensation.100 

An important point to remember in understanding the precedential 
impact of this case is that neither the California state courts nor the U.S. 
Supreme Court ever reached the issue of whether the ordinance in question 
actually affected a taking.  The reason that the California courts did not was 
because they relied upon a prior California Supreme Court case holding that 
between the time of its enactment and subsequence invalidation, an 
ordinance could not give rise to a claim for damages based on inverse 
condemnation even if the ordinance did in fact affect a taking.  Since no 
damages could be claimed, it was irrelevant whether a taking had occurred.  
Therefore, when the case reached the U.S. Supreme Court, the Court merely 
accepted for the sake of argument that the ordinance had effected a taking 
and decided the case only on the basis that if a taking had occurred, even 
though a regulatory taking, and even though of only a temporary nature, the 
U.S. Constitution requires the application of inverse condemnation rules.101  
Furthermore, with regard to compensation, these inverse condemnation rules 
are no different from the rules of the more normal standard eminent domain 
rules.  That is, they require compensation for temporary as well as permanent 
takings.102 

However, the Court emphasized that they were not holding that an 
ordinance that caused delay or loss of value to a property owner for a 
reasonable period of time created a taking,103 but only that if a taking 
occurred, the owner was entitled to compensation.  In fact, upon remand, it 
was determined that no taking had occurred in this case.104 

Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning 
Agency105 is a more recent case dealing with temporary takings.  In Tahoe, 
California and Nevada imposed a two-year moratorium on all development 
in certain environmentally sensitive areas in order to study the effects of 
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developmentally created pollution on the clarity of Lake Tahoe and to 
develop a plan to control further degradation of the lake’s quality due to 
development. A subsequent eight-month moratorium was imposed to allow 
for completion of the plan. Petitioners, an ongoing association of affected 
property owners, objected claiming that the moratorium on their ability to 
develop their property created a per se taking of their property and entitled 
them to compensation under the Fifth Amendment of the U.S. Constitution. 
The importance of finding that a per se taking rule applied to their situation is 
that it would eliminate the need for a balancing of factors under the Penn 
Central balancing test. 

The Tahoe Court had a fairly easy time finding that the petitioner’s 
requested per se rule requiring compensation for every delay caused by the 
government’s need to make considered planning decisions was unreasonable, 
unworkable, and out of step with historical notions of the government’s right 
to exercise “normal delays in obtaining building permits, changes in zoning 
ordinances, variances, and the like.”106  Therefore, the Court held that a 
temporary delay to allow proper consideration was only one of numerous 
Penn Central balancing factors in determining whether a taking has 
occurred.107  

Given that under the Penn Central balancing test takings are seldom 
found, use restrictions that from their beginning are intended to be temporary 
will seldom create a taking.  Tahoe and First English are both examples of 
this proposition.  The most frequent example of a government action found to 
actually create a temporary taking is probably the Lucas-type situation where 
the initial intent of the regulation is to be both total and permanent, but the 
rule is subsequently either rescinded or modified so as to terminate the 
taking.  In these situations, Lucas makes it clear that the property owner is 
entitled to damages from the time of the initial deprivation of use to the time 
of the recession or modification of the regulation.108 

The other situation in which damages for a temporary taking may apply 
is illustrated in Del Monte Dunes.109  In that case, development was delayed 
for five years through the denial of 19 consecutive development plans while 
the government sought funds to purchase the property.110  Each of the 
government’s actions ostensibly created only a temporary delay, but the 
cumulative effect of the government’s actions was a permanent taking of 

                                                 
106 Id. at 334-37 (quoting First English Evangelical Lutheran Church v. County of Los 
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value.111  This total taking was then terminated by the state’s purchase of the 
property during the course of the taking’s litigation.112  Thus damages were 
due only for the period ending with the purchase. 

 
VI. DENOMINATOR QUESTION 

 
A question that the Palazzolo113 Court noted but specifically did not rule 

on because it had not been raised below, was whether Palazzolo’s property 
could be split into two separate tracts, the developable upland tract and the 
nondevelopable salt marsh tract, and then have each tract analyzed separately 
for purposes of a deprivation of all investment-backed economic expectation.  
However, the opinion of the Court left the definite impression that it would 
not have responded favorably to this approach if it had been required to act 
on it.114 

The Tahoe Court did address the question as to what is the proper 
denominator in determining whether a taking has occurred.  The 
“denominator question”115 can come into play in two separate situations.  The 
first is whether the entire estate has been taken and therefore a per se rule of 
compensation is required under Lucas.  The Tahoe Court held that “[a]n 
interest in real property is defined by the metes and bounds that describe its 
geographic dimensions and the term of years that describes the temporal 
aspect of the owner’s interest.”116  With regard to the geographic dimensions 
issue, the Court found that if any portion of the subject property’s geographic 
extent is not taken, the Lucas rule does not apply.  For example, the Tahoe 
Court117 cited a prior case that approved a regulation without compensation 
that required coal miners to leave pillars to support the roof of the mine.  The 
subject property here was the mine as a whole, not just the required pillars.  
Since removal was allowed in that portion of the mine not required for 
support, there was no total taking and no per se rule requiring compensation 
for the coal left in place. 

With regard to the temporal duration issue, if any part of the temporal 
aspect of the estate is not taken, no per se rule of compensation is 
appropriate.  Thus, whereas in Tahoe the estate is a fee, the regulation must 
be permanent.  Otherwise some value would be left to the owner of the fee in 
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the remainder continuing after termination of the regulation and no 
categorical requirement to compensate the owner would exist.118 

Del Monte Dunes119 injects a note of confusion into the temporal aspect 
of the total takings issue.  The Court specifically found that Del Monte was 
both a temporary takings case120 and a case in which the trier of fact could 
find a per se taking based upon a total deprivation of value.121  This apparent 
inconsistency arises because the cumulative regulatory process initially 
caused Del Monte a permanent loss of all economic use of the property122 
(the total taking) but later the State of California purchased the property,123 
which terminated the regulatory taking, i.e., converted it into a temporary 
taking.  It is this two-step process, first the total taking through the regulatory 
process and then the termination through purchase, that resolves the apparent 
inconsistency between Del Monte and Tahoe. 

Although not dealing with real property, the Tahoe Court also took note 
of Andrus v. Allard124 in regard to the denominator question.  Andrus 
examined the question of whether a prohibition on commercial transactions 
in eagle feathers created a per se taking.  The answer was no because other 
uses of the feathers were not prohibited nor was there a physical invasion or 
restraint on them.  The conclusion is that unless there is a total obliteration of 
all the geographic and temporal extent of the property, plus an elimination of 
all use of the property, a Lucas per se rule of compensation does not apply. 

The second inquiry involving the denominator occurs after the finding 
that no total taking has occurred.  This is when the Penn Central balancing 
test comes into play.  One of the important factors under Penn Central is the 
extent to which the subject property has been regulated.  Again, it is the 
effect of the regulation on the whole property being regulated and not just the 
effect of the regulation on the regulated portion of the property that must be 
examined.  For example, in Palazzolo,125development on the uplands portion 
of a parcel, which contained both wetlands and uplands, was permitted.  
Therefore, the Court denied the owner’s claim of a total taking.  This 
subjected the owner’s claim to the Penn Central balancing test.  Under Penn 
Central, the value remaining after the regulation has to be measured against 
the pre-taking value of the property as a whole, wetlands plus uplands, to 

                                                 
118 Id. at 337. 
119 526 U.S. 687 (1998). 
120 Id. at 720-22. 
121 Id. at 720. 
122 See supra text accompanying note 109 for a fuller explanation of the Del Monte facts. 
123 Del Monte, 526 U.S. at 700. 
124 444 U.S. 51 (1979). 
125 Palazzolo v. Rhode Island, 533 U.S. 606 (2001). 



Fall 2011/McCubbins/197 
 

determine whether the owner’s rights have been so substantially impaired to 
constitute a taking.126  In Palazzola, they were not. 

Similarly, in Tahoe, although the entire geographic extent of the 
property was regulated, it was only regulated for 32 months.  This left 
substantial value in the unregulated portion of the fee interest that remained 
after the regulation terminated. Again, it is the value of this unregulated 
portion remaining after the termination of the regulation that must be 
weighed against the pre-regulation value of the property under the Penn 
Central test.127 

 
VII. CONCLUSION 

 
The real importance of Tahoe and to some extent Lingle is their 

clarification of other significant cases and the discussion of how they fit 
together.  One issue of significance is the distinction between a taking 
through physical occupation and a regulatory taking.  If the government 
physically takes another’s property, no matter how small the geographic 
dimensions128 or how brief the duration129 it has a “categorical duty to 
compensate the former owner”.130  In such situations, there is a per se duty to 
pay damages even if the physical invasion is only so great as to cause a 
single dollar’s worth of damages as it was in Loretto. 

The Court justifies this per se rule of damages in part based upon the 
language of the U.S. Constitution (although it does not cite the specific 
wording upon which it is relying) and in part on the belief that when the 
government deposes the prior owner and takes actual physical possession for 
itself, even if of only a small part of the estate, this constitutes such an affront 
to the owner’s right to exclude others that a rule acknowledging a categorical 
taking is justified.131  On the other hand, if the owner is left in possession of 
the property, that is, the owner has maintained the sole right to use the 
property and to exclude others from the property, and the government has 
merely regulated or limited the uses to which the owner can put the property, 
even though these limitations may be extremely severe, there is generally no 
justification for a categorical rule requiring damages.132  In almost all cases, 
it is the single question of who is in possession that determines whether a 
categorical rule requiring damages is justified. 
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If the owner is left in possession, the only time a per se rule requiring 
damages goes into effect is when, as in Lucas, the state deprives the owner of 
all beneficial use for all times.  It is this permanent deprivation of any and all 
investment-backed economic expectation that creates the “extraordinary”133 
situation that creates the per se requirement on the part of the government to 
pay damages to the property owner.134  If any investment-backed economic 
expectation is left to the property owner either with regard to some, even 
very small, part of the geographic extent or use of the property or to some 
future interest in the property, then no Lucas-style per se damage rule is 
appropriate.135  

From 1980136 until 2005,137 it was believed that a third class of per se 
taking existed.  It was when a statute or ordinance regulating the property did 
not advance a legitimate state interest.138  However in Lingle,139 the Court re-
examined this issue and determined the legitimate state interest test was 
appropriately applied only to due process and not to takings considerations.  
Therefore, in the future, no consideration should be given to whether the 
regulating ordinance serves a legitimate interest in determining whether a 
taking has occurred.  However, this does not conclude the issue. 

The legitimate state interest test does remain valid for determining 
whether a governmental entity can validly deny a development permit.  If the 
development permit can be denied, then the governmental entity (regulatory 
agency) can exact a price, e.g., an easement, from the developer for issuing 
the permit so long as the exaction would serve exactly the same purpose as 
the denial of the permit.  In such situations, no compensable taking occurs.  
However, if the exaction does not advance exactly the same interest that the 
“land use authorities asserted would allow them to deny the permit 
altogether[,]”140 then the errant exaction reverts back to a Loretto-style per se 
taking. 
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If the situation does not meet the requirements for a per se taking, then a 
Penn Central balancing test must be applied to determine whether the 
regulation is merely a “public program adjusting the benefits and burdens of 
economic life to promote the common good”141 and thus creating a 
“reciprocity of advantage”142 with no right to compensatory damages, or 
whether the government has gone too far and damages to the property owner 
are required.  The U.S. Supreme Court seems reticent to find actual situations 
in which the property owner is entitled to damages under the Penn Central 
balancing test. 
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