
 
 

PRE-DISPUTE MANDATORY ARBITRATION AGREEMENTS 
AND EMPLOYMENT CONTRACTS: 

EXAMINING THE IMPLICATIONS FOR STATUTORY 
DISCRIMINATION CLAIMS 

 
RAPHAEL O’HARA BOYD* 
ALLEN J. RUBENFIELD** 

 
 

I. INTRODUCTION 
 

“[T]he right of trial by jury shall be preserved …” 
  

    Amendment VII of the Bill of Rights 
    United States Constitution  
 

These few words, although simple in purpose, were articulated with the 
most fervent and impassioned of ideals. They voiced a concern and a 
requirement of the founding fathers that justice through a jury trial system 
become and remain a mainstay of the American judicial system. 
Furthermore, it could be implied and prudently reasoned that the founders 
intended that a jury trial system be the most ardent tribunal for the resolution 
of legal disputes.  However, it appears that the jury trial system may have 
been replaced with an alternative dispute resolution process when pertaining 
to certain employment issues, and that this other process appears to be 
strongly entrenched in today’s current business legal fabric.  This alternative 
involves the use of pre-dispute mandatory arbitration provisions in 
employment contracts requiring employment issues to be resolved by binding 
arbitration. 

A growing number of businesses have surfaced using pre-dispute 
mandatory arbitration provisions affecting statutory discrimination claims as 
a compulsory component of employment contracts over the past couple of 
decades.1 In fact, this has been achieved with the support and possible urging 
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1 See Jean R. Sternlight, Creeping Mandatory Arbitration: Is It Just?, 57 STAN. L. REV. 1631, 
1631–33 (2005).  Although binding arbitration has been in existence for many years as a 
means to resolve disputes, the manner in which it has been utilized in the current business 
setting is different, and this difference has caused considerable anxiety.  See id. at 1631-32. 
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of the U.S. Supreme Court.2 These types of provisions in employment 
contracts preclude aggrieved employees from pursuing discrimination 
disputes in traditional legal venues and require employees to settle potential 
upcoming legal issues utilizing binding arbitration.3  However, these binding 
mandatory arbitration provisions in contracts and their effect have caused 
considerable concern.4  In particular, it is the mandatory component of the 
provisions that appear to have garnered the lion’s share of the attention.5 

In earlier times, arbitration agreements were entered into freely and 
purposefully by commercial entities.6  However, this prior type of arbitration 
was very different from today’s current practice.7  In its present application, 
these types of pre-dispute mandatory binding arbitration provisions in 
employment contracts have sparked widespread discussions and are viewed 
as necessary by some and unwanted by others.8  For those with concerns 
about these types of provisions, the focus has been on the perceived 
“unfairness” as a result of the arbitration proceedings as well as the alleged 
diminished or forfeited standard employee “procedural and substantive” 
safeguards usually observed in a traditional legal forum.9  On the other hand, 
those supporting the use of mandatory arbitration provisions have focused on 
the perceived gains in cost savings as well as the purportedly more accessible 

                                                 
2 See id. at 1631.  
3 See id. at 1631-33.  At an ever-escalating rate, businesses utilize documents such as 
preprinted forms mandating binding arbitration of potential upcoming disputes.  See id at 
1631. 
4 Knepp v. Credit Acceptance Corp. (In re Knepp), 229 B.R. 821, 827 (Bankr. N.D. Ala. 
1999).  A most interesting perspective against the use of mandatory arbitration was noted in a 
colorful phrase, in addition to other descriptive terms applied to this concept, stating that 
mandatory arbitration “rises as a putrid odor which is overwhelming to the body politic.”  Id.; 
see, e.g., Carrie Menkel-Meadow, Do the “Haves” Come Out Ahead in Alternative Judicial 
Systems?: Repeat Players in ADR, 15 OHIO ST. J. ON DISP. RESOL. 19, 39 (1999); David S. 
Schwartz, Enforcing Small Print to Protect Big Business: Employee and Consumer Rights 
Claims in an Age of Compelled Arbitration, 1997 WIS. L. REV. 33. 
5 See Sternlight, supra note 1, at 1632.  One critic compared mandatory arbitration provisions 
to “shantytowns” that do not provide coverage for those who require it.  Paul D. Carrington & 
Paul H. Haagen, Contract and Jurisdiction, 1996 SUP. CT. REV. 331, 401.   
6 See Sternlight, supra note 1, at 1631.   
7 Id. at 1631-32.  It is noted that “arbitration clauses exist in only 6.1 percent of business-to-
business contracts” and businesses necessitate 76.9 percent of such wording in employment 
agreements.  See Bradley Dillon-Coffman, Revising the Revision: Procedural Alternatives to 
the Arbitration Fairness Act, 57 UCLA L. REV. 1096, 1096-97 (2010) (noting the differences 
in the percentage of arbitration clauses used by businesses in commercial and employment 
agreements). 
8 See Sternlight, supra note 1, at 1631–32.  
9 See J. Maria Glover, Beyond Unconscionability: Class Action Waivers and Mandatory 
Arbitration Agreements, 59 VAND. L. REV. 1735, 1743 (2006) (commenting on various aspects 
of mandatory arbitration clauses in employment contracts). 
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dispute resolution venue experienced through arbitration.10 It is further 
proposed that these benefits would be better for employees and consumers 
than the venue provided by traditional litigation.11 These arguments 
notwithstanding, it appears those supporting these two disparate venues have 
unique and well-entrenched reasons for their positions.12  It will be quite 
interesting to note the differences.13   

Part II of this article will discuss the history of pre-dispute arbitration 
agreements.  Part III will explore the use of pre-dispute mandatory arbitration 
agreements in employment contracts from Gilmer to the present.  Part IV will 
examine the opposing positions on both sides of the arbitration argument.  
Part V will investigate suggested recommendations to balance out some of 
the perceived harsh effects of pre-dispute mandatory arbitration agreements 
in its current practice as well as integrate some of the better attributes of 
arbitration.  Part VI will discuss the conclusion.  

 
II. HISTORY OF PRE-DISPUTE MANDATORY ARBITRATION 

AGREEMENTS 
 

A. The Early Use of Arbitration 
 
The civil litigation system in the United States has received its share of 

attacks since the beginning of the twentieth century.14 From either side of the 
opposing legal spectrum, which includes the judiciary, lawyers, and legal 
academicians; the concerns have been noted as costly and lengthy.15 As a 
result of these direct concerns with the civil litigation process, many 
individuals have explored other avenues in an attempt to address these 
concerns and affect the process.16 Certain types of alternative dispute 
resolutions have been discussed and utilized as a possible response to these 
concerns.17 One type, private arbitration, is viewed as a viable substitute to 
the current litigation process.18 It is viewed by some as an economical and 

                                                 
10 See id. at 1745. 
11 See id. at 1744.  
12 Id. at 1743-44. 
13 See generally id.  
14 See, e.g., Sec. Indus. Ass’n v. Connolly, 883 F.2d 1114, 1118-19 (1st Cir. 1989) 
(commenting that a number of opponents of the current civil litigation status have a positive 
view of arbitration as a viable substitute); C. Evan Stewart, Securities Arbitration Appeal: An 
Oxymoron No Longer?, 70 KY. L.J. 347, 347 n.3 (1991) (noting the negative aspects of 
arbitration). 
15 See Sec. Indus. Ass’n, 883 F.2d at 1118-9; Stewart, supra note 14, at 347 n.3. 
16 See Glover, supra note 9, at 1738-39.  
17 Id. at 1739.  
18 Id. 



154/Vol. XXI/Southern Law Journal 
 

proficient option to the traditional litigation system.19 Compared to the 
current civil litigation process, arbitration is noted by some to have a number 
of benefits.20  In examining one such proposed benefit, the use of adjustable 
processes, arbitration has been touted by some to proceed more rapidly than 
tradition civil litigation disputes. 21 

Arbitration provisions were initially used in agreements involving 
commercial parties as well as among commercial management and unions.22  
In keeping with this application, arbitration agreements were not normally 
utilized by American businesses in stronger negotiating positions to compel 
parties in lesser negotiating positions, such as employees, to settle certain 
issues.23  In addition to other aspects applicable to this type of alternative 
dispute resolution method, this efficiency attribute was widely touted.24  
Additionally, there were those that felt private arbitration was a viable option 
because a knowledgeable arbitrator could be utilized and a process could be 
devised that addressed the requirements of both parties.25  Consequently, for 
some, private arbitration appeared to be a preferable and viable option to 
traditional litigation.26 

However, this position initially did not receive a ringing endorsement 
from all corners.27  The early federal courts expressed much concern over the 
early use of arbitration.28  This anxiety was reflected in the decisions of the 
judiciary.29  

 
  

                                                 
19 Id. 
20 Id.  
21 Glover, supra note 9, at 1739. 
22 Id at 1740. 
23 See IAN R. MACNEIL, AMERICAN ARBITRATION LAW: REFORMATION, NATIONALIZATION, 
INTERNATIONALIZATION 7, 19 (1992).  Concerns were expressed by the former chair of the 
American Bar Association at the Federal Arbitration Act hearing stating that he could not 
support any position of this nature and he further noted that arbitration provisions should only 
apply to merchants.  Sales and Contracts to Sell in Interstate Commerce and Foreign 
Commerce, and Federal Commercial Arbitration: Hearing on S. 4213 and S. 4214 Before the 
Subcomm. of the S. Comm. on the Judiciary, 67th Cong. 10 (1923).   
24 See Glover, supra note 9, at 1739. 
25 Id. 
26 Id. 
27 Kulukundis Shipping Co. v. Amtorg Trading Corp., 126 F.2d 978, 981–84 (2d Cir. 1942); 
U.S. Asphalt Ref. Co. v. Trindad Lake Petroleum Co., 222 F. 1006, 1008 (S.D.N.Y. 1915).   
28 Kulukundis, 126 F.2d at 981–84; U.S. Asphalt, 222 F. at 1008; see, e.g., THOMAS E. 
CARBONNEAU, THE LAW AND PRACTICE OF ARBITRATION 77 (2d ed. 2007) (noting the reaction 
of the early Supreme Court to arbitration).   
29 See generally Kulukundis, 126 F.2d at 981–84; U.S. Asphalt, 222 F. at 1008; CARBONNEAU, 
supra note 28, at 77.  
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B. The Enactment of the Federal Arbitration Act 
 
The U. S. Congress enacted the Federal Arbitration Act (FAA) in 

1925.30  The FAA was enacted, undoubtedly with a definite purpose, to allow 
arbitration provisions to be on a more even footing with the rather well-
established contractual tenets rooted and utilized in a traditional judicial 
venue.31  This enactment reflected an effort by Congress to counter the 
judiciary's deeply-rooted opposition to support arbitration agreements.32   

As discussed earlier, there was much concern involving the use of 
arbitration agreements in contracts and this concern was expressed quite 
significantly.33  During a legislative discussion, apprehension and anxiety 
were conveyed by a senator about the possibility of arbitration agreements 
being presented to employees in a nonnegotiable manner.34  However, not 
surprising to anyone who follows the currents of politics, the bill sponsors 
allayed fears to the concerned parties that the FAA was not meant to be 
utilized in that fashion.35  Interestingly enough, initial Supreme Court 
decisions appeared to support these initial congressional leanings.36   

In Wilko v. Swan, the Supreme Court in 1953 ruled against the 
interpretation of the Securities Act of 1933 utilizing an arbitration 
provision.37  Nevertheless, how the Supreme Court decided to interpret § 1 of 
the FAA in the future would soon become quite noteworthy. 38  

Section 1 of the FAA, in its judicial interpretation, provides for a most 
interesting predicament and dilemma.39  Section 1 of the Act articulates that 
                                                 
30 Federal Arbitration Act, 9 U.S.C. §§ 1–16 (2006); Colin Daniels, Mandatory Arbitration: 
How Private Actors Can Improve Their Footing on Unstable Ground, 12 HARV. NEGOT. L. 
REV. 525, 532 (2007) (noting an attempt by Congress to counter the Supreme Court’s 
“hostility” against arbitration agreements). 
31 John-Paul Motley, Compulsory Arbitration Agreements in Employment Contracts from 
Gardner-Denver to Austin: The Legal Uncertainty and Why Employers Should Choose Not to 
Use Preemployment Arbitration Agreements, 51 VAND. L. REV. 687, 691 (1998) (commenting 
on the various aspects of arbitration as opposed to the traditional legal venues).   
32 Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 219-20 (1985) (noting a remark that 
Congress, in the early 1900s, sought to rise above the judicial hostility towards arbitration 
agreement). 
33 See Glover, supra note 9, at 1742. 
34 See Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 414 (1967).  One 
comment in opposition to arbitration contended that employees may be taken advantage of by 
businesses and the responsibility of the judiciary is to assist.  Arbitration of Interstate 
Commercial Disputes: Hearings on S. 1005 and H.R. 646 Before the Subcomm. of the J. 
Comm. on the Judiciary, 68th Cong. 15 (1924) [hereinafter Interstate Disputes].   
35 See Prima Paint Corp., 388 U.S. at 414; Interstate Disputes, supra note 34 at 15. 
36 Wilko v. Swan, 346 U.S. 427 (1953) (discussing the arbitration debate). 
37 See id. at 435, 436 (stating a concern that arbitration does not provide solutions consistent 
with a traditional legal venue and expressing concerns over its application). 
38 See generally id. 
39 9 U.S.C. § 1 (2006) (emphasis added).  See generally Motley, supra note 31.  
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“nothing herein contained shall apply to contracts of employment of seamen, 
railroad employees, or any other class of workers engaged in foreign or 
interstate commerce.”40  The breadth of this § 1 prohibition provision, 
utilizing either a broad or narrow interpretation, could be quite important, 
with significant implications for binding employment arbitration 
agreements.41  If § 1 of the FAA were given a broad interpretation, it would 
not pertain to employment agreements.42  Accordingly, a broad interpretation 
effectively means that pre-dispute mandatory arbitration agreements would 
not be applicable in employment contracts.43  However, if § 1 of the FAA 
were construed narrowly, only employment agreements with transportation 
workers would be precluded.44  Therefore, with the exception of employment 
agreements pertaining to transportation workers, all other employer 
agreements would be covered by the FAA.45  This distinction in its legal 
function is quite important.46  However, with opinions varying, the Supreme 
Court soon provided input into the arena.47   

 
C.  Supreme Court Initial Reaction towards Mandatory Arbitration: 

Alexander V. Gardner-Denver Co. 
 
In 1974, the Supreme Court dealt with “compulsory arbitration” as it 

pertained to an employment issue in Alexander v. Gardner-Denver Co.48  
This case was the first decision by the Court that addressed this issue.49  The 
Court allowed an employee who had been terminated from his position to 
bring a Title VII action, even though the employee had previously arbitrated 
a contractual dispute relying on the same identified actions as it related to an 
arbitration clause in a collective bargaining agreement.50  A grievance was 
filed by the employee after being released from the company, and later, a 

                                                 
40 See § 1.  See generally Motley, supra note 31. 
41 See Rosen v. Transx Ltd., 816 F. Supp. 1364, 1371 (D. Minn. 1993) (noting that the 
exemption of the FAA’s interstate transportation was applicable although the lines of the state 
borders may not have been traversed). 
42 See id. 
43 See id. 
44 See id. 
45 Id. 
46 See generally id. 
47 Alexander v. Gardner-Devner Co., 415 U.S. 36 (1974).   
48 See id.  The arbitration agreement must “involve commerce” so that the FAA may apply.  9 
U.S.C. § 2 (2006) (emphasis added).  The court later noted that the words “involving 
commerce” as stated in the FAA has the same breadth as the words stated in the commerce 
clause “affecting commerce.”  See Allied-Bruce Terminix Cos. V. Dobson, 513 U.S. 265, 
273–74 (1995).   
49 Alexander, 415 U.S. at 36.  
50 Id. at 59-60. 
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racial action was claimed.51  The employee referenced the nondiscrimination 
provision of a contractual nature in the collective bargaining agreement and 
the grievance process in the agreement submitted the employee to binding 
arbitration.52  These provisions notwithstanding, it is interesting to note that 
the initial grievance process did not specifically discuss a statutory claims 
exclusion.53  However, as previously stated, the applicable procedures did 
require the employee submit to arbitration per the collective bargaining 
agreement.54  Further, the employee pursued an action with the Equal 
Employment Opportunity Commission under Title VII before the arbitration 
hearing.55  The employee was not successful in either of the pursuits and 
sought relief in a federal district court.56   

The Supreme Court provided input on the matter.57 In doing so, it 
identified a number of noteworthy reasons for its decision in reversing the 
dismissal.58 It stated that discrimination remedies for plaintiffs were 
broadened as a result of the Title VII establishment59 and barring these rights 
would overcome the overriding intent of congress.60  The Court further noted 
that a judgment ascertained by arbitration could only pertain to 
discrimination of a contractual nature and not to statutory disputes.61  The 
Court reasoned that the union did not have the authority to negotiate away 
the Title VII rights of a person.62  Additionally, the court stated that the due 
process rights safeguards were not adequately protected by arbitration.63  The 
skill of arbitrators in utilizing public law principles also concerned the 
court.64   

During the early 1980s, the Alexander ruling was further supported with 
additional adjudications.65  The Supreme Court allowed an employee, in 

                                                 
51 Id. at 39-42. 
52 See id.   
53 Id. at 40-42. 
54 Id.  
55 Alexander, 415 U.S. at 42. 
56 Id. at 42-43 (noting a ruling by the arbitration hearing that the employee dismissal was for 
“just cause” and that the employee's Title VII claim did not have a sound foundation). 
57 Eric A. Hernandez, Mandatory Arbitration and Employment Discrimination: The Unfair 
Law, 2 CARDOZO ONLINE J. CONFLICT RESOL. 96 (2000) (commenting on the how an action 
under Title VII of the 1964 Civil Rights Act cannot be hindered by a collective bargaining 
agreement claim). 
58 See generally id. 
59 See id. 
60 See id. (expressing a concern that the certain individual rights be protected). 
61 See Alexander, 415 U.S. at 51. 
62 See id. 
63 See id. at 57-58. 
64 See Motley, supra note 31, at 694 (expressing a concern about arbiters and their ability act 
in the judiciary role). 
65 See Barrentine v. Ark.-Best Freight Sys., Inc., 450 U.S. 728, 745 (1981).   
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Barrentine v. Arkansas Best Freight Systems, Inc., to pursue an action in 
federal court under the Fair Labor Standards Act (FLSA).66  This action was 
allowed despite the fact that there was a collective bargaining agreement 
which provided for procedures to resolve disputes.67   Referencing the 
Gardner-Denver case, the Court stated that statutory employee claims were 
“designed to provide minimum substantive guarantees to individual workers” 
and that the courts should prevail in these types of situations.68   

The Supreme Court also addressed certain significant issues with 
reference to statutory disputes by employees encompassed in a collective 
bargaining agreement.69  First, there was a concern that the union’s interest 
may trump the interest of the individual claimant.70  Second, there was a 
concern that the expertise of the arbitrators was, again, not sufficient when 
pertaining to statutory disputes regarding foremost matters of public policy.71  
Lastly, there was a concern about whether the remedy requested by the 
employee was within the allowed scope of the arbitrator.72   

However, during the closing years of the 1980s, the Supreme Court’s 
rulings suggested a different direction was on the horizon concerning 
statutory claims.73  The Supreme Court, in Mitsubishi Motors Corp. v. Soler 
Chrysler-Plymouth, Inc., stated that an arbitration assertion referencing the 
Sherman Act was valid.74  The Court stated that if there was an arbitration 
agreement, “the party should be held to it unless Congress itself has 
evidenced an intention to preclude a waiver of judicial remedies for the 
statutory rights at issue.”75  As further noted by the Court, “a party does not 
forgo the substantive rights afforded by the statute, it only submits to their 
resolution in an arbitral, rather than a judicial, forum.”76  In essence, the 
Court was opening the door to arbitration agreements affecting employment 
contracts.77  

The Supreme Court supported other rulings pertaining to arbitration 
arrangements after the Mitsubishi case.78  One such instance was a dispute 

                                                 
66 See id. 
67 See id. 
68 See id. at 737. 
69 See id. at 742. 
70 Id.  
71 See Barrentine, 450 U.S. at 743.  
72 See id. at 744-45. 
73 See generally Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 
(1985). 
74 See id. at 640. 
75 Id. at 628. 
76 Id. 
77 See generally id. 
78 See Shearson/American Express, Inc. v. McMahon, 482 U.S. 220, 241–42 (1987) (noting 
that RICO disputes may be arbitrated and not barred from application to statutory disputes).  
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pertaining to RICO.79  Nonetheless, since these rulings pertained to 
commercial disagreements, there was a great deal of concern as to whether 
“the general presumption in favor of arbitration agreements applied to pre-
dispute agreements to arbitrate employment claims.”80 

 
III. GILMER TO PRESENT: THE USE OF BINDING ARBITRATION 

AGREEMENTS 
 

A. New Direction for Arbitration Agreements and Employment Contracts: 
Gilmer V. Interstate/Johnson Lane Corp. 

 
In 1991, the Supreme Court ended the uncertainty concerning whether 

pre-dispute mandatory arbitration provisions in employment contracts were 
enforceable.81  The Court in Gilmer v. Interstate/Johnson Lane Corp. 
established in this initial ruling that an arbitration provision pertaining to the 
FAA was binding and valid.82  The employee was denied access to federal 
court by the Court stating that an employment discrimination dispute was 
allowable under the FAA.83 

Robert Gilmer was employed as a Manager of Financial Services by 
Interstate/Johnson Lane Corporation.84  He listed his name with the New 
York Stock Exchange (NYSE) as a representative with securities.85  The 
registration application contained an arbitration provision that required 
Gilmer to resolve disputes using arbitration.86  A provision of the NYSE 
application required that “[a]ny controversy between a registered 
representative and any member or member organization arising out of the 
employment or termination of employment of such registered representative” 
is subject to arbitration.87   

After Gilmer’s employment came to an end at the age of sixty-two, he 
submitted a claim with the Equal Employment Opportunity Commission 
(EEOC) and pursued the matter alleging an Age Discrimination in 

                                                 
79 Id. 
80 Christopher A. Barreca, Pre-Dispute Agreements to Arbitrate Statutory Discrimination 
Claims: Are Plaintiffs Gaining the Upper Hand?, FINDLAW, 1999, 
http://library.findlaw.com/1999/Oct/1/131119.html. 
81 Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 35 (1991).   
82 Id. 
83 See id. (establishing a definitive statement that arbitral clauses in employment contracts 
were enforceable and precluded federal courts as a tribunal in these matters). 
84 See id. at 23. 
85 Id.  
86 Gilmer, 500 U.S. at 23.  
87 See id.   
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Employment Act (ADEA) claim in federal court in 1987.88  The Supreme 
Court ruled that the ADEA assertion was bound by the arbitration 
agreement.89  This ruling was consistent with the reasoning in Mitsubishi.90  
In not adhering to Gardner-Denver, the Court noted a number of 
differences.91  One difference, the Court reasoned, was that the legal 
authority to arbitrate a contract pertaining to a statutory claim was not 
discussed in Gardner-Denver.92  Instead, it examined whether the review of a 
statutory claim is barred by the arbitration of a prior agreement pertaining to 
a contract dispute.93 In a second difference, the Gardner-Denver case 
involved a collective bargaining agreement where a union provided 
representation.94  As a result of this type of representation, the rights of the 
employee worker may have been affected by the interests of the group.95  
Finally, the Gilmer case was settled utilizing the FAA and it portrayed a 
more lenient position towards arbitration.96   

Most notably, the Gilmer case was viewed by a number of legal parties 
as the case that brought down the walls allowing judicial support for pre-
dispute mandatory arbitration provisions in employment contracts.97  
Ironically, it has been noted that the Gilmer Court purposefully did not 
support such a wide-ranging and all-encompassing policy position.98  By 
some, it was felt that the Circuit City Stores v. Adams provided a more 
significant impact a decade later.99  The Circuit City Stores case will be 
discussed later.100  However, Gilmer is the case that receives the credit for the 
current use of binding mandatory agreements.101 

 
B. The Equal Employment Opportunity Commission Weighs In 

 
With positions being discussed by various parties, the Equal 

Employment Opportunity Commission (EEOC) in 1997 weighed in on the 

                                                 
88 See id. at 23-24. 
89 See id. at 35. 
90 See generally id. 
91 Gilmer, 500 U.S. at 35. 
92 See id. 
93 See id. 
94 See id.  
95 See generally id. 
96 See generally Gilmer, 500 U.S. at 35. 
97 Daniels, supra note 30, at 533. 
98 See id. 
99 See id. 
100 See generally id. 
101 See id. 
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pre-dispute mandatory arbitration matter.102 The EEOC noted in its 
guidelines that employment contract provisions requiring arbitration of 
discrimination disputes ought to lack valid.103  The EEOC stated that “[a]n 
increasing number of employers are requiring as a condition of employment 
that applicants and employees give up their right to pursue employment 
discrimination claims in court and agree to resolve their disputes through 
binding arbitration.”104  Ever aware of the Supreme Court’s ruling in Gilmer, 
as well as the various other case law supporting mandatory arbitration, the 
EEOC stated with boldness “that such agreements are inconsistent with the 
civil rights laws.”105  

This posture was certainly not unexpected by the EEOC during this 
period given its previous disapproval to the use of arbitration agreements as a 
necessary required employment component.106  The EEOC basically repeated 
its efforts to confront the legal validity of these types of contracts.107   

The EEOC’s position is viewed by some to still carry weight and 
merit.108  Both employers and employees seek the EEOC’s input when 
determining policies and guidelines.109  Accordingly, the EEOC still matters 
for some.110  However, there were still uncertainties about the EEOC.111  In 
fact, these reservations persist even after 40 years of efforts by the EEOC.112  

 
  

                                                 
102 See EQUAL EMPLOYMENT OPPORTUNITY COMM’N, NOTICE NO. 915.002, POLICY STATEMENT 

ON MANDATORY BINDING ARBITRATION OF EMPLOYMENT DISCRIMINATION DISPUTES AS A 

CONDITION OF EMPLOYMENT (1997), available at 
http://www.eeoc.gov/policy/docs/mandarb.html [hereinafter EEOC POLICY]; see also Ellen J. 
Vargyas, EEOC Explains Its Decision: Verdict On Mandatory Arbitration in Employment, 
DISP. RESOL. J., Fall 1997, at 8, 10 (providing an additional understanding of the EEOC’s 
policy). 
103 EEOC POLICY, supra note 102, § 1; see EEOC v. Waffle House, Inc., 534 U.S. 279 (2002) 
(making a definitive statement against the use of mandatory arbitration clauses in employment 
contracts).  
104 EEOC POLICY, supra note 102, § 1. 
105 See id. 
106 Beth M. Primm, Comments, A Critical Look at the EEOC’s Policy Against Mandatory Pre-
dispute Arbitration Agreements, 2 U. PA. J. LAB. & EMP. L. 151 (1991).   
107 See Mark Hansen, Contract Disputes: EEOC Reaffirms Policy Favoring Judges Over 
Arbitrators For Workplace Discrimination Claims, A.B.A. J., Sept. 1997, at 26, 26.  
108 See generally Melissa Hart, Skepticism and Expertise: The Supreme Court and the EEOC, 
74 FORDHAM L. REV. 1937, 1953-54 (2006). 
109 Id. 
110 See generally id. 
111 Anne Noel Occhialino & Daniel Vail, Why the EEOC (Still) Matters, 22 HOFSTRA LAB. & 

EMP. L.J. 671, 702-03 (2005) (commenting on the relevance of EEOC). 
112 See id.  
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C. Milestones since Gilmer 
 

1. Circuit City V. Adams 
 

In the Gilmer case, although it was a significant decision, there was an 
important issue that was still left unresolved.113  Specifically, the question 
concerned whether an arbitration provision covered by the FAA is valid 
when a business and an employee directly agree to this provision.114  Most 
interestingly, it was noted that the wording and provisions pertaining to § 1 
of the FAA appear to adhere to the position that employment agreements 
were not provided for under the FAA.115  The Supreme Court in Circuit City 
v. Adams made a ruling concerning this matter.116  This ruling was quite 
significant.117  

Various aspects of discrimination and improper actions in Circuit City 
were asserted noting state tort law as well as the California Fair Employment 
and Housing Act by the plaintiff-employee.118  The Court noted that § 1 of 
the FAA, a provision which bars FAA application of certain employment 
agreements, was only valid when pertaining to agreements of employment 
for workers who are actually working in transportation.119  Further, the Court 
ruled specifically that the FAA would apply to other employment contracts in 
commerce.120  Most definitely, this ruling allows pre-dispute employment 
contracts directly made between an employee and an employer to be 
enforceable.121  Employers should now feel emboldened to pursue mandatory 
arbitration provisions in contracts as a matter of course as a result of Circuit 
City.122  Even though this was a significant decision by the Court, there were 
additional twists yet to come which would be quite noteworthy.123 

 
2. EEOC V. Waffle House 

 
In EEOC v. Waffle House, the Supreme Court in 2002 had to determine 

whether the EEOC could represent an employee in court even though there 
was a pre-dispute binding mandatory contract between the employer and the 

                                                 
113 See Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 25 n.2 (1991). 
114 Id.   
115 See 9 U.S.C. § 1 (2006).   
116 See generally Circuit City Stores, Inc. v. Adams, 532 U.S. 105 (2001).   
117 See generally id.   
118 Id at 110.   
119 Id. at 119. 
120 Id.   
121 Id.   
122 See generally id.  
123 EEOC v. Waffle House, Inc., 534 U.S. 279, 291-92 (2002).   
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employee.124  The Court stated that even with the establishment of a pre-
dispute mandatory arbitration provision in an employment contract between 
an employer and an employee, the EEOC could still seek legal redress on 
behalf of the employee in court.125  In fact, the EEOC would be allowed to 
seek remedies such as back pay, reinstatement, compensatory, and punitive 
damages. 126  The Court supported this position by noting that even though 
the EEOC was not a participant to the arbitration agreement, it would 
therefore not be held to the constraints of its contractual tenets.127  

The Circuit City decision, without a doubt, favored the enforcement of 
pre-dispute mandatory agreements.128  However, the Waffle House ruling 
would allow the EEOC to act independently and pursue the matter in a court 
of law.129  This provided an ironic twist to a matter that appeared to be 
settled.130   

 
D. Current Perspectives 

 
By one account, there are approximately thirty million American 

employees directly affected by the use of pre-dispute mandatory agreements 
in employment contracts.131  In light of the support provided by the Supreme 
Court for mandatory arbitration provisions and the long reach of the Federal 
Arbitration Act mandatory arbitration provisions appear to be deeply 
entrenched.132  However, those opposed to the use of these mandatory 
arbitration provisions have noted concerns.133  The concerns expressed by 
these individuals have increased pertaining to the “fairness” of using these 
types of provisions in employment contracts.134  As a result of these 
concerns, certain congressional efforts have been made pertaining to this 
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127 Id. at 292.   
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129 EEOC, 534 U.S. at 2291-92. 
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matter,135 as well as certain action groups have been involved.136  The efforts 
of the various groups may prove to be quite noteworthy.137   

Referencing certain congressional efforts, Senator Russ Feingold of 
Wisconsin has significantly waded into this emotional issue by sponsoring 
the Arbitration Fairness Act (AFA) in 2007.138  The AFA promotes wide-
ranging actions pertaining to this issue and also seeks to nullify the use of 
pre-dispute mandatory agreements.139  The AFA, in no uncertain terms, 
criticizes various aspects of the mandatory arbitration provisions by 
assaulting provisional items such as the alleged impartiality of the arbitrators, 
the very limited judicial review of the arbitration proceedings, and the 
typically closed nature of the arbitration procedures.140     

In 2009, the House of Representatives sought to provide input on the 
issue when Representative Hank Johnson of Georgia sponsored a bill which 
was a mirror image of the bill sponsored by Russ Feingold.141  Seeking the 
same provisions, this bill seeks to involve the House in the fray.142 

Accordingly, various groups have also sought to provide their 
perspectives.143  A group of trial lawyers/lobbyists who seek to provide input 
on various legal issues, the American Association for Justice (AAJ), has 
identified limiting pre-dispute mandatory arbitration clauses as one the areas 
intended for action.144  A spokesperson for the AAJ, Linda Lipsen, stated that 
“her group would continue to push measures restricting the right of 
businesses to use mandatory, pre-dispute arbitration in contracts.”145  Lipsen 
expressed a strong predilection that personal rights are not weakened as 
result of legislation of this type.146 

                                                 
135 Id.  
136 Bill Swindell, Trial Lawyers Gear Up for Pre-Midterm Push On Agenda, CONGRESS 

DAILY, Jan. 12, 2010, available at 2010 WLNR 645913.   
137 See generally id. 
138 See Dillon-Coffman, supra note 7, at 1097. 
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Congress has been examining other types of legislation pertaining to the 
use of mandatory arbitration in a number of contractual areas.147  This 
legislation would remove various other types of clauses perceived as unfair 
from certain contracts.148  If successful, these efforts may affect mandatory 
arbitration in employment contracts.149  However, there is still much work to 
be done.150  Although there are efforts to nullify the pre-dispute mandatory 
arbitration clauses in employment contracts, there is still fervent support for 
these types of contracts.151   

 
IV. EXAMINING BOTH SIDES OF THE ARBITRATION ARGUMENT 

 
A. Support for Pre-Dispute Mandatory Arbitration Agreements 

 
1. Costs: The Savings Objective 

 
Although there are several avenues of support for the use and 

enforceability of pre-dispute mandatory arbitration provisions, one of the 
most prevalent and utilized theories involves the area of costs.152  Those 
supporting this position argue that it is less costly for all participants 
involved.153  For example, a claimant seeking to redress a perceived wrong 
would first have to persuade a representative legal counsel that the case was 
worthy of investing the required effort.154  Then the plaintiff-claimant may 
have to prepare for the possible financial outlay necessary in statutory 
discrimination cases.155  In some situations, the cost may stretch over several 
years.156  Those groups with less income or resources may seek not to file 

                                                 
147 Mark Astarita, Tilting the Litigation Landscape Against the Financial Industry Current 
Reform Proposals Could Radically Alter the Broker-Client Relationship, ON WALL STREET, 
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World Begins for Wall Street Oversight, N.Y. TIMES DEALBOOK BLOG (July 19, 2010, 12:00 
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complaints due to the cost factor.157  As a result, the claimant with fewer 
funds would not have his case heard and therefore may continue to 
experience the problems and issues of his current plight.158  In keeping with 
this line of reasoning, those who seek to use the judiciary as a traditional 
litigation venue may be quite disappointed.159  The outcome of such an effort 
may provide an undesirable settlement or in the worst-case scenario, no 
settlement.160 

Other cost concerns may focus on the inequities of resources of the 
company versus the employee claimant.161  It is argued that the companies 
with extensive resources would better be able to litigate an action.162  This 
may be even truer if the dispute were protracted or involved special 
circumstances requiring a great deal of financial resources.163  The company 
may prevail in the action due mainly to the possible gross disparity in 
income.164  For those who advocate this position, this is quite a compelling 
and persuasive reason to support the continued use of pre-dispute mandatory 
arbitration agreements.165  According to one study, most seeking legal redress 
using the traditional court venue are typically white-collar claimants.166  This 
could suggest, however, that blue-collar workers, with their access to smaller 
resources, are not able to seek remedies utilizing the traditional legal venues 
due to the costs.167    

 
2. Greater Access to Grievance Resolution 

 
Traditional avenues to court proceedings may involve a lengthy process 

prior to a grievance being adjudicated.168  In the alternative, an employee 
may timely arbitrate an issue due to arbitration’s accessibility.169  As a result, 
an employee may simply be able to have a case heard in a suitable and 
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forthright manner.170  However, this situation contrasts with traditional court 
venues, which could be back-logged with many cases awaiting litigation.171  
The fact that each employee has an opportunity to have a claim addressed in 
a timely manner may be viewed favorably by some.172     

 
3. Other Reasons for Continued Support 

 
The nonpublic manner of binding arbitration proceedings ensures 

businesses do not receive outside examination which may not cast the 
company in the most favorable view.173  This close scrutiny may expose 
companies to possible varying liability.174 This exposure may be quite 
significant and take the form of uneven jury verdicts and hefty punitive 
damages.175  Further, this outside scrutiny may conceivably cause a divisive 
rift between the employer and employee.176  In the alternative, due to its 
private nature, arbitration provides the better opportunity for employees to 
remain with the company until the issues are resolved.177  

However, it is most important to note that the private nature of 
arbitration does not achieve the statutory objective of being a workplace 
discrimination deterrent.178  It may seek to only put an end to the current 
dispute.179  Regrettably, this may foster an environment where statutory 
discrimination proceeds unabated.180    

 
B. Concerns with Pre-Dispute Mandatory Agreements 

 
1. The Unfair Nature of Provisions: Adhesion Contracts and the Unequal 

Bargaining Position 
 

One of the most recognizable and notable concerns with a pre-dispute 
mandatory arbitration provision involves its perception as an adhesion 

                                                 
170 See generally id.  Although the complete process may be significantly reduced, this time 
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contract.181  There are those who view these types of contracts as unfair.182  
Further, there are some who and argue that the businesses utilizing this 
philosophy unilaterally determine what will be contained in the provisions.183  
Consequently, these provisions may be written to further the company’s 
interest as the stronger party, and not the interest of the employee, who is in 
the weaker position.184  This belief is grounded in the basic premise that 
those affected by these types of provisions cannot or are not capable of 
withstanding them.185  It may be realized in a nonnegotiable manner to the 
employee.186  This is further reinforced and bolstered by the previously 
discussed fact that the employees typically do not participate in the creation 
of the arbitration provisions.187  The “one-sided nature” of these contracts 
provides a great deal of concern for opponents of binding mandatory 
provisions. 188  

Further, in some instances, the party against whom enforcement is 
sought may not grasp the contextual reality of the proposition until it is 
beyond the point of no return.189  In essence, the time may have passed to 
effect a change once a contract is made.190  For example, an employee hired 
for a position may not realize the true nature of the arbitration’s unfairness 
until the need to use the provision arises.191  By then, the employee may be 
unable to make a change.192   

In additional support of this position, as previously alluded, there is 
concern over the perceived unequal bargaining positions between the 
employer and the employee.193  As previously noted, rather than both parties 
sitting across the table and negotiating in fairness over the various clauses 
that will be contained in the agreement, the scenario exists where the 
employer drafts a document with self-serving provisions and basically 
imposes these provisions upon the employee.194  This could conceivably 
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always favor the employer.195  This is important because it may significantly 
limit the employee’s ability to contribute or participate in the arbitration 
process.196 As an additional clarification of this position, an arbitration 
agreement could dictate the arbitrator who would be used and the possible 
extreme costs involved.197 The employer could be dictating the most 
important provisions.198  This could possibly present a challenging situation 
for the employee.199   

 
2. Structural Advantage/Repeat Status 

 
Certain critics of mandatory arbitration, such as the EEOC, have 

expressed concerns over the possible structural advantage that employers 
who sponsor pre-mandatory arbitration provisions may enjoy.200  For 
example, an employee may seek to resolve only this one dispute or claim.201  
The employee may probably have to represent their position for the first 
time.202  However, the employer, by virtue of its position, may be referred to 
as a “repeat player.”203  Accordingly, this may allow the employer to have 
knowledge and awareness of the arbitrators.204  Notably, the federal courts 
have never bought into this argument.205  Nonetheless, the employee must 
rely on traditional contract principles to be effective.206  

 
3. Other Various Concerns 

 
There is an assortment of other concerns varying in degree and intensity 

expressed by different segments about the use of pre-dispute mandatory 
arbitration provisions in employment contracts.207  Listed below are a few of 
these concerns.208   
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The first area of concern involves the appeals process.209  Often, in a 
traditional legal proceeding, an employee may have the option to appeal a 
ruling if the outcome is deemed unsatisfactory by that employee.210  
However, in arbitration proceedings, this right is often not available for the 
employee.211 Further, an employee’s court arbitral award review is restricted 
with FAA application affecting, but not limiting to, inappropriate conduct, 
fraud, and other behavior that concerns ultra vires actions.212   

A second area of concern involves the proposed cost saving 
allegation.213  While there are some who state the pre-dispute mandatory 
arbitration provisions are cost effective, there are others who put a unique 
spin on this outcome.214  These critics express the view that mandatory 
arbitration is in actuality not available to many employees in that the initial 
costs to prepare for the arbitration can be quite significant.215  If this 
assessment is true, these high costs may have a chilling effect on the number 
of employees availing themselves of arbitration.216  

A third area of concern involves employer control of “safeguards for 
due process.”217  A number of critics of mandatory arbitration have expressed 
concerns over the fact that the employers manage and administer the 
arbitration as opposed to a neutral third party.218  This could directly affect 
the perception of the evenhandedness of the arbitration process.219   

There is another concern that may also affect the quality of the 
arbitration process.220  In many instances, arbitrators are selected from a pool 
of applicants chosen from the affected industries that are composed of mostly 
white males.221 In that these arbitrators administer racial and sexual 
discrimination claims; this practice may raise questions concerning arbitrator 
partiality and justice.222  However, should the arbitrator issue not be enough, 
there is still an economic impact for the arbitrators, which may raise partisan 
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eyebrows.223  The system, as it applies to sustaining a financial flow, leans on 
receiving solid ratings from recurring customers, which may have an income 
impact.224  

Lastly, there is one other factor.225  The burden of proof is often with the 
claimant and claimants often endure this burden despite insufficient data.226  
Therefore, this is perceived by some as an additional concern. 227  

 
V. RECOMMENDATIONS 

 
There are a number of ways to provide possible improvements to the 

current binding mandatory arbitration system.228  These improvements may 
provide benefits to both the employer and the employee.229  Accordingly, in 
order to achieve a high quality outcome, the whole process should be 
thoroughly examined to produce an outcome that would be beneficial.230  
This section will suggest recommendations that should be examined when 
crafting a suitable alternative to the pre-dispute mandatory arbitration 
currently being utilized.231  

 
A. Voluntary Arbitration Process with an Option to Litigate 

 
A voluntary arbitration process with an option to litigate would allow an 

employee seeking to resolve an employment dispute the option to voluntarily 
choose to have a case heard in a nonbinding arbitral forum instead of 
automatically seeking a traditional legal venue.232  At first impression, it may 
seem to act as only a quick stop measure prior to moving on to a more costly 
and all-encompassing traditional litigation activity.233  However, upon closer 
examination, its application and merit may yield a very different result.234  
First, this type of dispute resolution process would provide employers and 
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employees with a better incentive to ensure the process is fair.235  With a 
nonbinding outcome as a basis to make this possible, both parties would see 
the results of a neutral third party decision, and this decision may encourage 
the party with the weaker position to seek a resolution as opposed to further 
pursuing the matter.236  This competition between the two forums could 
possibly achieve an equitable result and as a consequence, would possibly act 
as a resolution tool.237  Second, a process such as this, properly applied, 
would signal to both management and employees that the company here is 
serious about providing a quality work environment.238 Thus, if this dispute 
resolution method becomes known for its fair and efficient manner, it may be 
utilized as a process available to the entire workforce.239   

 
B. Modify Binding Mandatory Arbitration Agreements 

 
Should a binding mandatory arbitration agreement persist in today’s 

corporate environment, then it should be modified to ensure the fairness and 
integrity of the process.240  Several areas should be investigated to achieve 
this result.241  First, competent and unbiased outcomes can be enhanced by 
selecting diverse arbiters from outside the industry.242  These arbiters should 
possess the unique knowledge necessary to perform the task.243  In keeping 
with the concept of diversity, the arbiters should be selected from a diverse 
population necessary to provide different perspectives that should promote 
decision integrity.244  Arbiters should also receive quality substantive legal 
training necessary to perform their tasks in a highly proficient manner.245  
Also, the procedural aspects of the process should be examined.246  The 
process should include discovery procedures which are understandable and 
fair to ensure a proper addressing of issues.247  Next, the costs should be fair 
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and spread appropriately among the parties involved.248  There should be a 
wide array of remedies consistent with remedies provided in traditional 
litigation, and the arbiter should note the reason for each award in writing.249  
Next, there should be a limited review, preferably by a truly neutral party,250 
and this neutral party would ensure legal consistency.251 This would assist in 
providing evenhandedness and promote the perception of fairness.252   

 
C. Mediation: A Viable Alternative 

 
Another possible alternative to pre-dispute mandatory arbitration is 

mediation.  Mediation is defined as, “A method of nonbinding dispute 
resolution involving a neutral third party who tries to help the disputing 
parties reach a mutually agreeable solution.”253  The purpose of mediation is 
to bring the disputing parties together in an amicable way.254  Unlike binding 
arbitration, which imposes the decision on the parties,255 a mediator is there 
to assist the parties in achieving a viable solution.256 

Mediation is the process of negotiation using a skilled third party 
intermediary who is neutral to help the parties involved come to an 
acceptable agreement.257  As a result, there is no clear winner or loser in 
mediation.  There is just a negotiated settlement that both parties have agreed 
to, and the settlement was not forced upon either party.258  This type of 
outcome makes for a better workplace environment.  In an August 2008 
article, Marta J. Papa stated that a “happy workplace is a productive 
workplace” where employers and employees are not contentious toward one 
another, especially in these down economic times. 259  

Mediation as a form of dispute resolution has been utilized by a wide 
variety of organizations, and the Equal Employment Opportunity 
Commission (EEOC) now encourages the use of mediation in most 
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employment disputes.260  The EEOC has stated that “[m]ediation is a fair and 
efficient process to help resolve your employment disputes and reach an 
agreement.”261  Mediation promotes a process that results in negotiations 
between the parties on the issues developed through mediation that resolves 
employment disputes while reducing costs and promoting a better 
environment for employees and the employer.262  If employees realize that 
they are going to be treated fairly when disputes arise they will obviously be 
more productive and better employees overall.263 

The EEOC seeks to encourage mediation in all employment disputes 
under its jurisdiction.264  This covers a wide variety of employment disputes 
including discrimination, employees with disabilities, sexual harassment, 
age, and related issues.265  

There are a number of advantages to mediation as noted by the EEOC.  
A few are listed below. 

 
 Mediation is available at no cost to the parties 
 It is a fair and neutral 
 Saves time and money 
 Confidential 
 Avoids litigation 
 Fosters cooperation using a problem solving approach 
 Improves communication between the involved parties 
 Discover the real issues in your workplace 
 Design your own solution assisted by third parties, but they are 

voluntary, mutually beneficial solutions 
 Everyone wins266 
 
There is support for mediation in other areas.  In a study conducted in 

2000 regarding the use of mediation, 96% of all respondents and 91% of 
those who brought charges said they would use mediation again, regardless 
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of the outcome.267  The conclusion that the process is fair and neutral 
indicates that mediation works in employment disputes and should be used 
wherever and whenever possible.268 

Mediation as a form of alternative dispute resolution has not lost its 
significance and importance our educational institutions.269  Cornell 
University’s Scheinman Institute on Conflict Resolution has as its goal of 
educating the next generation of arbitrators and mediators as the demand for 
such alternative dispute resolution continues to grow.270  The better educated 
who deal with industrial and labor relations and disputes are the more likely 
those involved in these disputes are to use these services.271  A number of 
states and universities offering programs in dispute conflict resolution in 
some manner follow what is being taught at the Scheinman Institute.272  As a 
result, mediation should be viewed as a viable alternative to pre-dispute 
mandatory arbitration.   

 
D. Litigation: Tried and Tested 

 
It may be necessary to eliminate pre-dispute mandatory arbitration 

clauses from employment contracts and utilize the tried and tested trial 
litigation.  Litigation is simply defined as “the process of carrying on a 
lawsuit.”273  Litigation is not an alternative to solving disputes; it is the 
adversarial method that individuals quite often choose to solve their 
disputes.274  Litigation or the threat of litigation often brings results when 
issues regarding employment disputes are brought forth.  Lawsuits can be 
brought by individuals against employers, classes, or federal and state 
agencies when rights have been violated.  Litigation may be the only way to 
enforce an individual’s or class of individuals’ rights if they have been 
damaged by an employer’s actions.  While the other forms of settling the 
dispute may be preferable, a lawsuit may be the only way to set things right.  
Further, litigation may send a message to an employer or employers that their 
behavior in certain situations is unacceptable.  If a message is going to be 

                                                 
267 EQUAL EMPLOYMENT OPPORTUNITY COMM’N, EEOC ORDER NO. 9/0900/7632/2, AN 

EVALUATION OF THE EQUAL EMPLOYMENT OPPORTUNITY COMMISSION MEDIATION PROGRAM, 
(2000), available at http://www.eeoc.gov/eeoc/mediation/report/index.html.  
268 Id. 
269 See Cornell University ILR School, Scheinman Institute on Conflict Resolution Will 
Educate the Next Generation of Arbitrators and Mediators, ILR NEWS CENTER, Aug. 21, 2007, 
http://www.ilr.cornell.edu/news/081707_ScheinmanInstitute.html. 
270 Id. 
271 Id. 
272 Id. 
273 BLACK’S LAW DICTIONARY 798 (9th ed. 2010). 
274 See generally id. 
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sent to those who discriminate it must be a message sent loud and clear that 
this type of behavior will not be tolerated. 

Lawsuits involving employment discrimination are often very ugly and 
leave a bitter taste in everyone’s mouth.  Even if the plaintiff wins and is 
reinstated to his old job, one has to ask if returning to a position under these 
conditions is a good decision.  While alternative dispute resolution methods 
have become more and more popular, especially those where the result is 
negotiation and not binding litigation, litigation still remains a critical and 
viable part of the dispute resolution equation. 

 
VI. CONCLUSION 

 
Pre-dispute binding mandatory arbitration has become embedded in 

today’s current workplace environment.  Numerous companies have sought 
to avoid costly and publicly viewed litigation using this type of alternative 
dispute resolution.  However, in seeking this endeavor, it appears that the 
process favors the employer at the expense of the employee.  Hopefully, this 
issue will be addressed to ensure fairness and equality for all parties 
involved. 

 
 


