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I. INTRODUCTION 
 

The recent financial crisis has yielded a record number of consumer loan 
defaults and foreclosures.  Over a three-month period in 2009, there were an 
unprecedented one million foreclosure filings.1  In May of 2009 alone, one in 
every 398 households with outstanding loans received either a notice of 
default, foreclosure complaint, or notice of sale.2  Overall, approximately 
8.2% of all consumer loans were either delinquent or in default in the fourth 
quarter of 2008.3  Many of the financial institutions holding this abundance 
of bad debt have themselves failed, or have been bailed out by the federal 
government.  The remaining creditors are turning increasingly to third party 
debt collectors in an effort to salvage some portion of their lost receivables.  
Collection agencies have reported significant growth as the supply of bad 
debt grows.4  Along with the increase in business for collection agencies, 
however, comes an increase in the pressure to produce results.  This pressure 
sometimes manifests itself in the form of debtor harassment at the hands of 
the debt collectors.  Consumer complaints against abusive debt collectors has 
risen dramatically, with the number of lawsuits filed rising by sixty-percent 
since 2007.5 

                                                 
* J.D., Assistant Professor of Business Law, Western Illinois University. 
1 Fox Bus. News, Foreclosures Third Highest on Record in May, 
http://www.foxbusiness.com/story/markets/industries/real-estate/foreclosure-third-highest-on-
record-in-may.htm (last visited June 22, 2009). 
2 Id. 
3 Kathy Chu, Consumers Fall Behind on Loans at Record Pace, U.S.A. TODAY, Apr. 4, 2009, 
available at http://www.usatoday.com/money/perfi/credit/2009-04-05-credit-delinquencies-
defaults-rise_N.htm. 
4 Brendan Conway, Collection Agencies Call Up Revenue in Recession, WALL ST. J., June 24, 
2009, http://online.wsy.com/article/SB124581625020645773.html. 
5 David B. Caruso, More Complain About Bill Collectors, HOUSTON CHRON., Oct. 30, 2008, 
available at http://www.chron.com/disp/story.mpl/side/6087283.html. 
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Consumer debtors are given protection from debt collection abuse by 
the federal Fair Debt Collection Practices Act (FDCPA).6  The FDCPA 
regulates the activity of third party debt collectors by providing a private 
cause of action against collectors who violate consumer debtor’s rights 
enumerated in the statute.  The FDCPA contains three broad prohibitions: (1) 
a debt collector may not engage in conduct designed to harass, oppress or 
abuse the debtor,7 (2) a debt collector may not use any false, deceptive or 
misleading statements to collect a debt,8 and (3) a debt collector may not use 
unfair or unconscionable means to collect any debt.9  Since its passage in 
1977, however, federal courts have struggled to apply the FDCPA 
consistently, especially to debt collecting attorneys.10 

Originally, attorneys collecting debts on behalf of their clients were 
exempt from the FDCPA’s regulations.  Debt collection lawsuits were seen 
as being outside the scope of traditional collection activity.  However, in 
1986, Congress amended the FDCPA by removing the exemption for 
attorneys.11 After the amendment, courts were conflicted about whether the 
requirements of the Act should apply to attorneys before, during or after 
litigation.  In 1995, the U.S. Supreme Court held that attorneys engaged in 
litigation were included in the Act’s definition of “debt collectors,” and thus 
subject to the Act’s requirements.12 The Heintz decision has caused 
considerable confusion and uncertainty among attorney debt collectors, and 
has been responsible for at least three federal circuit court splits of opinion.   
Judges, attorneys, and debtors have struggled to apply the FDCPA’s 
provisions to attorneys consistently since the decision, with some 
applications resulting in harmful, confusing, and anomalous consequences 
that Congress could not have intended.  A recent federal circuit court split 
over the proper interpretation of a portion of the FDCPA, known as the Bona 
Fide Error Defense, opened the door for the Supreme Court to re-examine the 
Heintz decision and the statute’s application to litigating attorneys. This 
article examines the history of attorneys as debt collectors under the FDCPA, 
explores the recent controversy regarding the interpretation of the Bona Fide 

                                                 
6 15 U.S.C. § 1692 (2000). 
7 Id. at § 1692(d). 
8 Id. at § 1692(e). 
9 Id. at § 1692(f).  The FDCPA also imposes affirmative requirements on debt collectors 
regarding communications with debtors and third parties and required notices, §§ 1692(b), 
1692(c), 1692(g), 1692(j). 
10 See Elwin Griffith, Identifying Some Trouble Spots in the Fair Debt Collection Practices 
Act: A Framework for Improvement, 83 NEB. L. REV. 762 (2005) (discussing federal district 
and circuit court splits of authority on issues such as the definitions of  “debt,” “default,” “debt 
collector,” as well as regulating the contents and procedures related to debtor validation rights 
notices, etc.). 
11 See Fair Debt Collection Practices Act (1986), Pub. L. No. 99-361, 100 Stat. 768. 
12 Heintz v. Jenkins, 514 U.S. 291 (1995). 
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Error Defense and its impact on attorneys, and explores the need for a 
“litigation exception” for attorneys engaged in civil litigation to collect debts. 
  

II. HISTORY OF THE FDCPA: ESTABLISHING DEBTORS’ RIGHTS 
 

In the world of modern banking and credit transactions, debt collection 
seems to be a necessary evil.  However, without a successful debt collection 
industry, lending institutions and retailers would be reluctant to extend credit 
to all but the most trustworthy of debtors.  Successful debt collection reduces 
lender risk and, therefore, facilitates the availability of inexpensive credit for 
consumers. In the eighteenth and nineteenth centuries, lenders and merchants 
extending credit to consumers were able and willing to collect their own 
accounts because of the relatively small amounts of debt, and the ease of 
effort required to collect it due to the dearth of laws protecting debtors.13  
However, Congress, in 1898, extended new protection to debtors by passing 
the Bankruptcy Act, allowing debtors to discharge their debt.  With the threat 
of discharge, lenders began to employ professional, third party debt 
collectors who used more effective and unconventional methods of collecting 
debts.14  The professional debt collection industry grew steadily as more 
merchants and other lenders began to outsource their collection efforts, but 
exploded as consumers shifted their spending habits, buying more and more 
goods on credit.15 As more small businesses issued consumer credit, the 
collection industry expanded until the early part of the twentieth century, 
when individual agents banded together to form the first collection 
companies.16  Professional debt collection companies became more efficient 
and effective at collection, perfecting their practices over time.  Today, third 
party debt collection is a multi-billion dollar industry, with a recent study 
finding that the collectors, as a whole, annually return $39 billion to U.S. 
credit lenders.17 

Despite being an effective means of supporting the credit industry, 
professional debt collection does have its dark side.  Overzealous collection 
agents can, and often do, employ methods that are abusive, deceptive and 
even shocking to the normal observer.  Prior to 1977, debt collection activity 
was not regulated at the federal level and was regulated, if at all, by each 
individual state legislature.18  Very few protections existed for debtors 

                                                 
13  Lauren Goldberg, Note, Dealing in Debt: The High Stakes World of Debt Collection After 
FDCPA, 79 S. Cal. L. Rev. 711 (2006). 
14 Id. at 715. 
15 Id. 
16 Id. at 716. 
17 Fair Debt Collection, Creditor Weekly Online (June 29, 2009), 
http://creditorweekly.com/node/1. 
18 Goldberg, supra note 3, at 716. 
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against the often harassing, embarrassing, and distressing debt collection 
tactics.  Typically, a debtor’s only remedy against such abusive behavior was 
through the state court system under traditional tort theories (intentional 
infliction of emotional distress, invasion of privacy, etc.).19  While tort suits 
helped curtail the most abusive behavior by debt collectors, they proved 
ineffective on a large scale due to the size and resources of debt collection 
firms, as well as, the lack of uniform protection.20 

In 1976, Congress conducted hearings on the growing number of 
consumer complaints directed at the debt collection industry.  Stories of 
unethical and even illegal activity by debt collectors prompted them to 
consider the FDCPA.  During the hearings in the House of Representatives, 
one former debt collector testified that he and others in the industry regularly 
used the following tactics to collect debts:  “beating,”21 deception (such as 
collectors misrepresenting themselves as attorneys and police officers),22 
                                                 
19 Id. at 719. 
20 Id. 
21 The Debt Collection Practices Act: Hearing Before the Subcomm. on Consumer Affairs of 
the H. Banking, Currency and Hous. Comm., 94th Cong. 28-38 (1976) (statement of 
anonymous witness, “James Clark”).  In considering the Fair Debt Collection Practices Act, 
the U.S. House of Representatives Subcommittee on Consumer Affairs elicited testimony 
from an anonymous former debt collector using the name James Clark on February 19, 1976.  
Mr. Clark testified as to the practices used by himself and other collection agents in his 
agency.  In part, Mr. Clark testified: 
 

The most common technique for collecting debts was known as beating.  This is 
continuous calling of an individual.  I can recall one individual in particular that 
got me particularly aggravated, and I did not like him very much.  So I made a 
point, and I set up a schedule in our office, of calling every 5 minutes throughout 
the entire day.  I called him at home, I called him at work.  He had gone to visit his 
aunt during the evening, and I called him over at his aunt’s house. Finally, I got 
him to pay. 

 
22 Id. at 33.  Mr. “Clark” testified that he would often (erroneously) identify himself as an 
attorney to collect a debt.  He testified, “I may decide to handle the account by representing 
myself as an attorney. . . .  In this way, if I called the debtor, and he was not home, I would 
leave a message for him to call back on the ‘attorney line.’ When he called back, I would 
automatically become Attorney Jones, and explain to the man that the debt was now in my 
hands; that I had every intention of collecting the debt and unless he paid the debt, he was 
going to jail.”  Id.  Another portion of testimony included the following exchange between the 
witness and Representative Annunzio, Chairman of the Subcommittee: 
 

Mr. Annunzio – Mr. Clark, did you ever represent yourself as a police officer? 
Mr. Clark – Yes, sir, I did.  We in the office had a closet full of police and other 
law-enforcement-type uniforms.  We had numerous badges of law-enforcement 
officers… The (phone) button next to the attorney’s line was the “sheriff’s line,” 
and this way we could call the debtor, and if he had not responded to the attorney 
me, the sheriff could explain to him that he was going to jail or whatever. 
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corruption of public officials,23 threats of physical injury and death,24 
humiliation, arbitrarily adding unauthorized fees and interest,25 and other 
abusive practices.26  As a result of the hearings, Congress found abundant 
evidence of unfair debt collection practices and determined that the existing 
laws and procedures for redressing injuries caused by such practices were 
inadequate.27  Congress passed the FDCPA in 1977 to “eliminate abusive 
debt collection practices by debt collectors, to insure that those debt 
collectors who refrain from using abusive debt collection practices are not 
competitively disadvantaged, and to promote consistent State action to 
protect consumers against debt collection abuses.”28 

                                                 
23 Id. at 32.  Anonymous witness “Clark” testified that he and his fellow collections agents 
would bribe public officials.  He testified specifically that “we also had a situation in our 
office with a law enforcement officer . . . [where] we could turn over accounts to this law 
officer, and never have to do anything on it.  For a certain percentage . . . the official would 
take the case, file a lawsuit, act as the attorney for the creditor in court, obtain a writ of 
execution, take his own people out, conduct the sheriff’s sale, and then act as the buyer at his 
own sale – buy the goods himself, load them on the truck, and bring them back to us.”  Id. 
24 Id. at 34.  Witness “Clark” continued his testimony regarding threats made to debtors,  “I 
remember one particular instance that a lady got me very upset and I asked her, ‘Ma’am, what 
size shoes do you wear?’  And she told me, ‘I wear a size 7.’  And I said, ‘fine, ma’am, I am 
going to have a pair made out of cement for you and we’ll send them over,’ and I just hung up 
on her.  And later that afternoon her daughter walked in with a check to pay the bill.”  Id. 
25 Id. at 32.  Debt collectors would arbitrarily add artificial costs, interest and fees to the debt 
they were attempting to collect that would be kept by the collection agency.  Witness “Clark” 
testified,  “we would randomly add on to that amount of money a percentage for us, top 
money that the creditor would never see… it might be today $20, and tomorrow $75, again 
depending upon how collections were going that month.”  Id. 
26 Id. at 35.  Witness Clark testified before Congress to one incident that implies highly 
improper behavior when he testified as follows: 
 

Mr. Clark - I had one amusing situation with a young lady who came in, and we 
represented a jewelry store, and she had purchased a ring and hadn’t paid for it.  
And she came into the office, I invited her up – and oftentimes we made 
appointments for people to come in and discuss their debts.  This woman walked 
into the office – and there were six or seven of the collectors sitting around – 
whereupon she granted special favors to the staff and was relieved of her debt. 
Mr. Annunzio – would you describe the special favors? 
Mr. Clark – I don’t know how explicit you want me to be, Mr. Chairman. 
Mr. Annunzio – You are under oath.  
Mr. Clark – I would have to plead the Fifth Amendment. I think it is illegal. 

 
Fred O. Williams, FTC Is the Industry’s Top Cop, But States Can Help Stop Abusive 
Practices, BUFFALO NEWS, July 25, 2006.  Part of the testimony before Congress in 1977 was 
reported in a newspaper article, which reported, “One debt collector told a New York City 
woman to pay for her husband’s funeral, or he would, ‘dig up his body and repossess the 
casket.’”  Id. 
27 15 U.S.C. § 1692 (2000). 
28 Id. at § 1692(e). 
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Key provisions of the FDCPA protect debtors by prohibiting:  the use of 
false or deceptive means to collect a debt, communications with third parties 
concerning a debt, harassment, threats of violence, the use of obscene or 
profane language, and threats of any action that the debt collector does not 
intend to take.29  The greatest change affected by the FDCPA’s prohibitions 
was the recognition of a debtor’s general right to privacy during collection 
activity.  For example, the Act restricts debt collectors from contacting the 
debtor’s employer without permission, or contacting any third party in an 
attempt to collect the debt by embarrassment or moral pressure.30  Another 
example of the FDCPA protecting debtors’ privacy is by restricting the time, 
place and manner in which a debt collector may contact the debtor.  The Act 
states, “a debt collector may not communicate with a consumer in connection 
with the collection of any debt …at any unusual time or place or a time or 
place known or which should be known to be inconvenient to the consumer.  
In the absence of knowledge of circumstances to the contrary, a debt 
collector shall assume that the convenient time for communicating with a 
consumer is after 8 o'clock a.m. and before 9 o'clock p.m., local time at the 
consumer's location.”31  These and other, similar provisions of the FDCPA 
ensure protection of the debtor’s dignity and privacy in a way that did not 
exist previously. 

The FDCPA, however, does not apply to all debtors and/or collectors.  It 
applies only to the collection of consumer debts by third party debt 
collectors.  A “debt” covered by the FDCPA, is an obligation incurred in 
exchange for property or services that are primarily for “personal, family, or 
household purposes . . . .”32  The term “debt collector” is defined in the 
statute to mean any person who attempts to collect debts owed to another 
(excluding those incidental to the collection process, like government 
employees and civil process servers).33 

                                                 
29 Id. at § 1692f(6).  The statute prohibits threatening to take any action against the debtor that 
is not authorized, stating, “A debt collector may not use unfair or unconscionable means to 
collect or attempt to collect any debt. Without limiting the general application of the 
foregoing, the following conduct is a violation of this section: … (6) Taking or threatening to 
take any nonjudicial action to effect dispossession or disablement of property if--(A) there is 
no present right to possession of the property claimed as collateral through an enforceable 
security interest;(B) there is no present intention to take possession of the property; or (C) the 
property is exempt by law from such dispossession or disablement.”  Id. 
30 Id. at § 1692(c)(b). 
31 Id. at § 1692(c)(a)(1). 
32 Id. at §1692a(5).  The FDCPA only applies to collect activity related to a consumer debt.  
Debt is defined by the Act as, “any obligation or alleged obligation of a consumer to pay 
money arising out of a transaction in which the money, property, insurance, or services which 
are the subject of the transaction are primarily for personal, family, or household purposes, 
whether or not such obligation has been reduced to judgment.”  Id. 
33 15 U.S.C § 1692(a)(6) (2000). 
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One of the most significant regulations enacted by the FDCPA was its 
requirement that debt collectors inform debtors of certain rights created 
under the Act.34  For instance, § 1692(g) of the Act requires the collector to 
provide the debtor with a notice of his/her “validation rights.”  The Act 
requires that within five days of the initial communication with a debtor, the 
collector must send the debtor a written notice containing certain information 
about the debt, including the amount of the debt, the name of creditor, and 
that the debt will be assumed to be valid if the debtor does not dispute its 
validity within thirty days of the receipt of the notice.35  Furthermore, the 
notice must include a statement that if the debtor disputes the debt within 
thirty days of the notice, the debt collector will obtain and send the debtor 
verification of the debt and, upon request, send the debtor the name and 
address of the current creditor, if different than the original creditor.36  The 
purpose of the validation requirement is to allow debtors to request more 
specific information about the debt being collected in order to ensure its 
legitimacy.  In this way, the Act allows debtors to protect themselves from 
being pursued for debts that are not genuine or accurate. 

Section 1692(g)(b) of the FDCPA goes on to provide that if a consumer 
invokes the right to dispute the debt or to request the name and address of the 
original creditor, the collector must cease attempts to collect the debt until 
the collector sends the consumer verification of the debt.37  A collector who 
fails to cease collection activity, provide verification of the debt, or violates 
any portion of the FDCPA, may be required to pay not only actual damages, 
but also statutory penalties of up to $1,000 per violation, plus the plaintiff’s 
attorney fees and costs.38 
 

                                                 
34 The FDCPA contains two separate notice requirements.  One is found at 15 U.S.C. § 
1692(g)(a), which requires that the collector include in each communication with the debtor a 
statement that the communication is an attempt to collect a debt and any information gained 
will be used for that purpose – this requirement is sometimes referred to as the “mini-
Miranda” warning; the second notice requirement is found in 15 U.S.C. § 1692(g), which 
requires the collector to include in his/her initial communication, a notice informing the debtor 
that he/she has the right to dispute the debt and request in writing, within 30 days, verification 
of the debt. 
35 Id. at § 1692(g)(a). 
36 Id. 
37 15 U.S.C. § 1692(g)(a).  The Act requires a collector to cease collection efforts upon 
receiving a denial of the debt by the debtor and request for verification.  The Act states, “If the 
consumer notifies the debt collector in writing within the thirty-day period … that the debt, or 
any portion thereof, is disputed, or that the consumer requests the name and address of the 
original creditor, the debt collector shall cease collection of the debt … until the debt collector 
obtains verification of the debt … or the name and address of the original creditor, and a copy 
of such verification or judgment, or name and address of the original creditor, is mailed to the 
consumer by the debt collector.”  Id. 
38 Id. at § 1692(g)(k). 
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III. ATTORNEYS AS DEBT COLLECTORS UNDER THE FDCPA: 
PROBLEMS APPLYING HEINTZ V. JENKINS 

 
The original FDCPA excluded attorneys by exempting, “any attorney 

collecting a debt as an attorney on behalf of and in the name of a client.”39  In 
1986, Congress amended the FDCPA to remove the exemption, subjecting 
attorneys to the Act’s provisions for the first time.40  A few courts initially 
ruled that attorneys were not “debt collectors” under the FDCPA, at least not 
while engaged in traditional litigation-related activities.41  In a controversial 
decision in 1995, the U.S. Supreme Court interpreted the term “debt 
collector” to include, “lawyers who regularly try to obtain payment of 
consumer debts through legal proceedings.”42  The Court’s ruling in Heintz v. 
Jenkins created significant problems for subsequent courts in applying the 
holding congruently with other sections of the FDCPA, and with other 
established rules of law.  The application of FDCPA requirements and 
restrictions to litigation activity has been especially difficult for courts.  
Heintz has caused no less than three federal circuit court splits concerning 
attorney debt collectors and numerous potential conflicts not yet raised or 
considered in the federal circuits.  The confusion surrounding attorneys and 
the FDCPA comes primarily from the various affirmative duties and 
restrictions imposed on debt collectors by the FDCPA and their 
incompatibility with well established rules of litigation and civil procedure. 

The most recent difference of interpretation concerns a section of the 
FDCPA known as the “bona fide error defense”.  The federal appellate courts 
are currently split on the issue of whether the defense applies both to 
mistakes of fact and law, or only to mistakes of fact.  While the bona fide 
error defense does not apply only to attorney debt collectors, it does have a 
unique application to attorneys that would not be necessary, but for, the 
Supreme Court’s decision in Heintz. 
 

A. The Bona Fide Error Defense and Mistakes of Law – the Majority Rule 
 

A key portion of the FDCPA, the “bona fide error defense,” absolves 
debt collectors of liability for statutory violations by providing: 
 

                                                 
39 See supra note 11. 
40 Id. 
41 See, e.g., Green v. Hocking, 9 F.3d 18 (6th Cir. 1993). 
42 Heintz v. Jenkins, 514 U.S. 291 (1995) (holding that attorneys who regularly collect 
consumer debts, including through civil litigation, are included in the FDCPA’s definition of 
“debt collector”). 
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A debt collector may not be held liable in any action brought under 
this subchapter if the debt collector shows by a preponderance of 
evidence that the violation was not intentional and resulted from a 
bona fide error notwithstanding the maintenance of procedures 
reasonably adapted to avoid any such error.43 

 
The bona fide error defense (BFED) is established as an affirmative defense, 
thereby placing the burden of proof on the debt collector.  The collector may 
avoid liability altogether if he/she is able to prove that the violation was:  1) 
unintentional, 2) a bona fide error, and 3) made despite the maintenance of 
procedures reasonably adapted to avoid the violation.  Since the inception of 
the FDCPA, courts have limited the BFED to mistakes of fact, or clerical 
errors.  Recently, however, there seems to be a trend of courts allowing the 
BFED to be used in cases where the debt collector makes a mistake of law.  
Currently, the federal circuit courts are split on whether to allow a mistake of 
law to be included in the BFED. 

The earliest interpretations of the BFED by the federal circuit courts of 
appeals compared the language of the FDCPA with the nearly identical 
language of the Truth in Lending Act.44  The Truth in Lending Act (TILA) 
allowed a defense for bona fide errors, but specifically limited it to mistakes 
of fact.  The TILA bona fide error defense states unequivocally that an “error 
of legal judgment with respect to a person’s obligations… is not a bona fide 
error.”45  The similarity of the language between the two statutes, despite the 
FDCPA language not including a specific exclusion of legal mistakes, made 
it easy for courts to apply the same rule under both statutes.  Thus, in the debt 
collection context, just as in the TILA, courts determined that mistakes of 
law were not bona fide errors. 

                                                 
43 15 U.S.C. § 1692k(c) (2000). 
44 15 U.S.C. §§ 1601-1666(j) (2000). 
45 15 U.S.C. § 1640(c).  The language of the bona fide error defense in section 1640(c) of the 
TILA reads: 
 

Unintentional violations; bona fide errors. A creditor or assignee may not be held 
liable in any action brought under this section or section 125 for a violation of this 
if the creditor or assignee shows by a preponderance of evidence that the violation 
was not intentional and resulted from a bona fide error notwithstanding the 
maintenance of procedures reasonably adapted to avoid any such error. Examples 
of a bona fide error include, but are not limited to, clerical, calculation, computer 
malfunction and programming, and printing errors, except that an error of legal 
judgment with respect to a person's obligations under this title is not a bona fide 
error. 
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The first federal circuit court to consider the BFED as applied to 
mistakes of law was the Ninth Circuit in Baker v. C.G. Services Corp.46  In 
Baker, the debtor filed suit against G.C. Services Corp., a collection agency, 
for failing to notify him adequately of his right to dispute all, or any portion, 
of the debt under § 1692(g) of the FDCPA.  The notice Baker received did 
not include specific mention that any portion of the debt may be disputed, 
only that the entire debt may be disputed and verified by G.C. Services.47  At 
trial, the parties stipulated that G.C. Services relied upon the advice of legal 
counsel regarding the meaning of and compliance with the FDCPA vis-a-vis 
the contents of the letter.48  The Second Circuit Court affirmed the trial 
court’s ruling that the defendant’s letter violated the FDCPA and held that 
the bona fide error defense did not apply.49  G.C. Services argued on appeal 
that since it relied on the legal advice of its counsel in drafting the collection 
letter in question, any violation caused by the letter would be unintentional 
and a bona fide error.50  The Court, however, held that, “reliance on advice of 
counsel or a mistake about the law is insufficient by itself to raise the bona 
fide error defense.  ‘[Section] 1692k(c) does not immunize mistakes of law, 
even if properly proven.’”51  In so holding, the Court reasoned that the 
language of the FDCPA is “nearly identical” to the BFED language of the 
TILA, and that it had been held uniformly that unintentional “clerical 
errors… are the only violations the bona fide error defense was designed to 
excuse.”52 

The Ninth Circuit’s Baker decision became the accepted rule relating to 
the bona fide error defense of the FDCPA and many courts have 
subsequently adopted it. Shortly after Baker, the Eighth Circuit adopted its 
ruling in Hulshizer v. Global Credit Services, Inc.53  In Hulshizer, the 
defendant failed to include in its communication with the debtor that the 
correspondence was an attempt to collect a debt and any information gained 
would be used for that purpose.54  The defendant debt collector did not 
interpret § 1692(e)(11) of the FDCPA as requiring the notice language on 
every communication with the debtor and, in fact, had relied on a staff letter 
from an attorney in the Division of Credit Practices for the Federal Trade 

                                                 
46 677 F.2d 775 (9th Cir. 1982). 
47 See id. 
48 See id. 
49 See id. 
50 See id. 
51 Baker v. C.G. Servs. Corp., 677 F.2d 775, 779 (9th Cir. 1982). (citing Ruytna v. Collection 
Accounts Terminal Inc., 478 F.Supp. 980, 982 (N.D. Ill. 1979).  
52 Id. 
53 728 F.2d 1037 (8th Cir. 1984). 
54 See id. 
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Commission (FTC) for its understanding.55  The Court held that although the 
FDCPA does allow debt collectors to rely in good faith on advisory opinions 
of the FTC, the letter on which the defendant relied was not an official 
opinion of the Commission, rather an informal statement of the staff’s 
enforcement position.56  Thus, the Court found that the defendant was not 
justified in relying on the advice of the FTC lawyer and that the violation 
was due to a mistake of law.  The Court ruled that under Baker, mistakes of 
law were not protected by the bona fide error defense of the FDCPA.57 

The Eighth Circuit again reaffirmed the Baker holding in the 2001 case, 
Picht v. Jon R. Hawks, Ltd.58 In Picht, the debt collector threatened the 
debtor with a pre-judgment garnishment, which was prohibited by Minnesota 
state law. The debtor filed suit under § 1692(e)(5) of the FDCPA for 
engaging in collection practices that violate state law.59  The collector argued 
that its interpretation of the Minnesota statute governing wage garnishments 
was mistaken, and that it should be entitled to the BFED since it did not 
violate the law intentionally.60  The Court affirmed Hulshizer by stating, “we 
have previously addressed the use of the bona fide error defense in cases of 
mistake in legal judgment and concluded that reliance on the advice of 
counsel or a mistake about the law is not protected . . . .”61 

The Second Circuit became the third federal circuit to adopt the Baker 
rule regarding mistakes of law in Pipiles v. Credit Bureau of Lockport, Inc.62  
Although the Pipiles Court found that the defendant debt collector failed to 
raise the BFED at trial, it ruled that the violations in the case were the results 
of mistaken interpretations of the law.63  Citing both Baker and Hulshizer, the 
Second Circuit Court ruled specifically that §1692(k)(c) does not excuse 
mistakes of law.64  Although only these three circuits specifically have 
adopted the rule excluding mistakes of law from the BFED, several 
subsequent federal district courts have adopted it, making it the majority 
rule.65 

                                                 
55 See id. 
56 Id. at 1038.  § 1692k(e) of the FDCPA does allow a debt collector to rely on “any advisory 
opinion of the [Federal Trade] Commission,” in its communications with debtors.  15 U.S.C. § 
1692(k)(e). 
57 Hulshizer, 728 F.2d at 1038. 
58 236 F.3d 446 (8th Cir. 2001). 
59 See id. 
60 See id. 
61 Id. at 451. 
62 886 F.2d 22 (2d Cir. 1989). 
63 Id. at 27. 
64 Id. 
65 Piper v. Portnoff Law Assocs, 274 F.Supp.2d 681, 688 (E.D. Pa. 2003); Edwards v. Niagara 
Credit Solutions, Inc., 586 F.Supp.2d 1346, 1353 (N.D. Ga. 2008); Campbell v. Hall, 624 
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B. Exclusion of Mistakes of Law from the Bona Fide Error Defense: 

A Unique Problem for Attorneys 
 

Although not on its face, the issue of whether to include mistakes of law 
in the BFED when considering attorney-debt collectors is unclear.  
Obviously, the exclusion of mistakes of law from the defense impacts 
attorneys more than other collectors because attorneys make legal decisions 
in collection cases, i.e., whether a legitimate claim exists under the law, 
whether certain penalties are available against a debtor, whether 
communications or pleadings comply with the FDCPA and other statutes, 
etc. 

As discussed above, the majority rule excluding mistakes of law from 
the BFED was developed due to the similarity in language between the 
FDCPA and the TILA.  In 1980, Congress amended the TILA to limit its 
bona fide error defense to exclude mistakes of law explicitly by adding the 
language, “Examples of a bona fide error include, but are not limited to, 
clerical, calculation, computer malfunction and programming, and printing 
errors, except that an error of legal judgment with respect to a person's 
obligations under this title is not a bona fide error.”66  The amendment did 
not have a significant effect on the FDCPA interpretation at the time because 
lawyers were exempt from the statute until 1986.67 

Once attorneys were included in the FDCPA regulation, a unique 
problem developed. Section 1692(e)(5) of the FDCPA prohibits a debt 
collector from taking an action that cannot legally be taken or is not 
supported by law.68  Thus, attorneys argued that if mistakes of law were not 
included in the BFED, they would be liable each time they lost a lawsuit for 
the collection of a consumer debt.  This would put attorneys in an impossible 
position – to pursue their clients’ claims and face personal liability under the 
FDCPA if the court disagrees, or face potential ethical violations for failing 
to zealously represent their clients by pursuing all colorable claims. 

The Supreme Court in Heintz acknowledged the predicament, by 
reassuring attorneys that “statutory protection” was available for 
unsuccessful litigating attorneys.69  The Heintz opinion accepted, for the sake 
of argument, the position that any debt collection lawyer whose claim fails 
necessarily violates the FDCPA, but concluded that such a premise did not 
                                                                                                                   
F.Supp.2d 991, 1001+ (N.D. Ind. 2009); Sibley v. Firstcollect, Inc., 913 F.Supp. 469, 472 
(M.D. La. 1995); Spencer v. Hendersen-Webb, Inc., 81 F.Supp.2d 582, 591 (D. Md. 1999). 
66 See Truth in Lending Simplification and Reform Act, Pub. L. No. 96-221, 615, 94 Stat. 168, 
180-81 (codified as amended at 15 U.S.C. § 1640 (2000)). 
67 See Griffith, supra note 10, at 815.  
68 See 15 U.S.C. § 1692(e)(E) (2000). 
69 See Heintz v. Jenkins, 514 U.S. 291, 296 (1995).  



Spring 2011/Hunt/113 
 

produce absurd results because the BFED was available.70  The Court held, 
“we do not see how the fact that a lawsuit turns out ultimately to be 
unsuccessful could, by itself, make the bringing of it an ‘action that cannot 
legally be taken.’”71  Without elaborating, the Supreme Court left the 
impression that the BFED would apply to lawyers pursing legal claims, 
possibly including mistakes of law.  Of course, the Court could also have 
been trying to point out that the BFED would be available for litigating 
attorneys who based their unsuccessful case on a mistake of fact, which has 
always been covered by the BFED. 

After Heintz, more courts began to consider allowing mistakes of law to 
be included in the BFED.72  The first federal circuit court of appeals to allow 
a mistake of law under the BFED was the Seventh Circuit in Jenkins v. 
Heintz.73  Once the Supreme Court decided that attorneys were covered as 
debt collectors under the FDCPA, the Jenkins case returned to the Seventh 
Circuit to decide whether the attorney’s actions violated the FDCPA and 
whether the BFED applied.  In Jenkins, the Seventh Circuit Court found that 
a letter sent by the defendant to the debtor’s attorney misrepresented the 
amount of the claimed debt and indicated that his client was entitled to 
collect premiums for force placed insurance, when the agreement did not 
allow for it.74  The defendant raised the BFED, but the plaintiff argued that 
defendant’s error was a mistake in interpreting whether the debt agreement 
allowed for force placed insurance (an interpretation of law).75  According to 
the plaintiff, since the error was a mistake of law, it was not covered under 
the BFED because of Baker, et al.  The Court reviewed the arguments of the 
plaintiff and the reasoning of Baker and took exception, stating: 

 
[The plaintiff] also analogizes the provision to a similar section in 
the Truth In Lending Act, which is limited to clerical mistakes and 
which does not include errors of judgment or law. But ... the TILA 

                                                 
70 Id. 
71 Id. at 296. 
72 See Jenkins v. Heintz, 124 F.3d 824, 832 n. 7, 833 (7th Cir.1997) (stating that bona fide 
error defense not limited to clerical errors and can apply to mistakes of law); Frye v. Bowman, 
Heintz, Boscia & Vician, 193 F.Supp.2d 1070, 1085-86 (S.D. Ind. 2002); Filsinger v. Upton, 
Cohen, & Slamowitz, No. 99-CV-1393, 2000 WL 198223, at *2 (N.D.N.Y. Feb. 18, 2000) 
(not limited to clerical errors); Taylor v. Luper, Sheriff & Niedenthal Co., 74 F.Supp.2d 761, 
765 (S.D. Ohio 1999) (not limited to clerical errors and can apply to mistakes of law); Watkins 
v. Peterson Enters., Inc., 57 F.Supp.2d 1102, 1107-08 (E.D. Wash. 1999) (can apply to 
mistakes of law where the mistake stemmed from an official interpretation of the law); 
Aronson v. Commercial Fin. Servs., Inc., No. Civ. A. 96-2113, 1997 WL 1038818, at *5 
(W.D. Pa. Dec.22, 1997) (not limited to clerical errors and can apply to mistakes of law). 
73 Jenkins, 124 F.3d 824. 
74 See id. 
75 See id. at 832. 
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bona fide error provision expressly defined bona fide errors as 
[including, but not limited to,] “clerical, calculation, computer 
malfunction and programming, and printing errors, except that an 
error of legal judgment with respect to a person's obligations under 
this subchapter is not a bona fide error.” 15 U.S.C. § 1640(c). The 
FDCPA provision does no such thing. This, along with the statutes' 
different purposes, distinguishes the two.76 

 
Unlike the TILA, the plain language of the FDCPA suggests no intent to 
limit the BFED to clerical errors. To the contrary, Jenkins noted, § 
1692(k)(c) refers by its terms to any error that is “bona fide,” not just 
mistakes of fact or in calculation.77  The plaintiff in Jenkins claimed that 
because the defendant was an attorney, it was his responsibility to review the 
underlying debt agreement sought to be collected upon by his client before 
filing a lawsuit, and his failure to review and properly interpret the debt 
agreement was a mistake of law.  The Court, however, noted that errors in 
legal judgment are not an issue simply because the collectors are attorneys, 
noting that Congress and the Supreme Court intended to place lawyers and 
lay collectors on equal footing.78  To force attorneys to review and legally 
interpret all material given to them by their clients in order to collect a debt 
would be to impose a separate, higher standard on the attorneys.  The Court 
reasoned:  
 

The Act reads that debt collectors are not liable for attempting to 
collect validly certified amounts owed to their client.  It does not 
say that the collector’s status as an attorney should add a 
requirement of independent legal analysis for each aspect of the 
creditor’s claim, including a potential defense arising out of a 
somewhat arcane subject matter like force placed insurance.  To 
require an attorney debt collector to conduct an independent legal 
investigation into the legal intricacies of the client’s contract with 
the consumer would create a double standard for the bona fide error 
doctrine based upon the identity of the collector.79  

 
Citing the Supreme Court’s prior ruling in Heintz, and determining the BFED 
did cover the defendant’s violation, the Court granted the defendant summary 
judgment.80 

                                                 
76 Id. at 832. 
77 Jenkins v. Heintz, 124 F.3d 824, 832 (7th Cir. 1997). 
78 See id. 
79 Id. at 833-34. 
80 See id. at 835. 
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Following the Seventh Circuit’s Jenkins opinion, the Tenth Circuit 
became the next federal circuit court to hold explicitly that mistakes of law 
may be included in the BFED.81  In Johnson v. Riddle, the debtor made a 
purchase at a Utah 7-Eleven and paid with a check for $2.64.82  The check 
was returned due to insufficient funds and the matter was referred to attorney 
Riddle for collection. The Utah dishonored check statute provides for a 
service fee that may not exceed $15.83  Riddle concluded that in addition to 
the dishonored check statute, the Utah shoplifting statute also applied to 
Johnson’s behavior.  The shoplifting statute provided for civil penalties of up 
to $500.  Riddle had been successful in collecting the shoplifting penalties in 
other dishonored check cases in Utah prior to the suit against Johnson.  
Riddle cited three unpublished cases from Utah state court in which he was 
able to obtain default judgments, including the civil penalties under the 
shoplifting statute.  Riddle filed suit against Johnson to collect the amount of 
the dishonored check, plus $250 in civil penalties under the shoplifting 
statute. Johnson then filed suit against Riddle in federal district court, 
alleging a violation of the FDCPA for attempting to collect an amount not 
authorized by law, claiming that the shoplifting penalties were not 
authorized.  Riddle argued in favor of the penalties and, alternatively, that his 
actions should be immune under the bona fide error defense.  The Tenth 
Circuit Court concluded that the Utah Supreme Court would not allow a 
holder of a dishonored check to collect a shoplifting penalty, and that Riddle 
subsequently violated the FDCPA.84 

The Tenth Circuit Court considered the BFED claim, noting that other 
federal courts had split on whether to include mistakes of law, and that the 
majority position was to exclude legal mistakes.85  The Court reviewed the 

                                                 
81 Johnson v. Riddle, 305 F.3d 1107 (10th Cir. 2002). 
82 Id. at 1112. 
83 Id. 
84 See id. 
85 Id. at 1120-21 (citing Heintz, 124 F.3d at 832; compare numerous federal district court 
cases adopting mistake of law as part of the BFED, supra note 72, with Picht v. Jon R. Hawks, 
Ltd., 236 F.3d 446, 451 (8th Cir. 2001) (stating that bona fide error defense does not apply to 
mistakes of law) (citing Hulshizer v. Global Credit Servs., Inc., 728 F.2d 1037, 1038 (8th Cir. 
1984) (per curiam)); Pipiles v. Credit Bureau of Lockport, Inc., 886 F.2d 22, 27 (2d Cir. 1989) 
(same); Baker v. G.C. Servs. Corp., 677 F.2d 775, 779 (9th Cir. 1982) (mistake of law 
"insufficient by itself to support the bona fide error defense"); Hartman v. Meridian Fin. 
Servs., Inc., 191 F. Supp. 2d 1031, 1045-46 (W.D. Wis. 2002) (does not apply to mistakes of 
law and generally is limited to clerical mistakes); Arroyo v. Solomon & Solomon, P.C., 2001 
WL 984940, at *6 (E.D.N.Y. July 19, 2001) (does not apply to mistakes of law, and collecting 
cases); Wilkerson v. Bowman, 200 F.R.D. 605, 608-09 (N.D. Ill. 2001) (does not apply to 
mistaken view of the obligations imposed by the FDCPA); Edwards v. McCormick, 136 F. 
Supp. 2d 795, 800 (S.D. Ohio 2001) (limited to clerical errors); Spencer v. Hendersen-Webb, 
Inc., 81 F. Supp. 2d 582, 591 (D. Md. 1999) (does not apply to mistakes of law and generally 
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cases limiting the BFED and observed that nearly all of them cited back to 
the Ninth Circuit’s opinion in Baker v. C.G. Services Corp.86  Upon closer 
inspection, the Court realized that Baker rested its holding almost entirely 
upon the similarity of the FDCPA bona fide error defense to the “nearly 
identical” defense provided in the TILA.87  Just as in Jenkins, the Riddle 
Court found the TILA analogy faulty since the bona fide error language of 
the TILA specifically limits the defense to mistakes of fact or calculation and 
the FDCPA does not.88  Holding that the BFED may include mistakes of law, 
the Court found in favor of Riddle.89 

As indicated by the various courts’ decisions on whether to include 
mistakes of law in the BFED, applying the FDCPA to litigating attorneys has 
created controversy and uncertainty.  The disagreement among courts on this 
and other issues makes collection activity more perilous for attorneys 
because of the imbalance and unpredictable nature of the law’s application.  
Debt collectors, consumers, attorneys, and judges have struggled to 
implement Heintz since its decision.  In fact, the BFED issue is just one in a 
long line of practical problems applying the FDCPA to litigating attorneys. 

 
C. Additional Problems with Heintz 

 
In addition to the uncertainty and confusion caused by the BFED 

conflict, the Heintz decision has created disagreements among courts 
regarding other portions of the FDCPA.  As mentioned above, the Act’s 
requirements and prohibitions on debt collectors were not drafted with 
litigating attorneys in mind. Thus, courts have been forced to retrofit FDCPA 
regulations onto established rules of civil procedure. The results are 
incongruous, split opinions that create ambiguity and doubt among attorneys, 
judges, and potentially, consumers. 

 

                                                                                                                   
is limited to clerical mistakes); Booth v. Collection Experts, Inc., 969 F. Supp. 1161, 1165 
(E.D. Wis. 1997) (same). 
86 See Johnson v. Riddle, 305 F.3d 1107, 1120-21 (10th Cir. 2002). 
87 Baker v. G.C. Servs. Corp., 677 F.2d 775, 779 (9th Cir. 1982).  
88 Riddle, 305 F.3d at 1122-23. 
89 Id. at 122-23.  Additionally, the plaintiff in Riddle argued that the FDCPA's reference to 
“maintenance of procedures reasonably adapted to avoid any such error,” implies a 
congressional intent to limit the bona fide error defense only to clerical errors.  The Riddle 
Court acknowledged that it is more common to speak of “procedures” adapted to avoid 
clerical errors than to speak of “procedures” adopted to avoid mistakes of law.  However, it 
found that absent a clearer indication that Congress meant to limit the defense to clerical 
errors, the Court decided to adhere to the unambiguous language of the statute for its 
interpretation.  Ultimately, the Court allowed mistake of law to be considered in the BFED 
and remanded the case to the district court to determine whether Riddle was entitled to the 
defense. 
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1. Applying the FDCPA to Communications Between Attorneys During 
Litigation 

 
Another recent split among federal circuit courts created by Heintz 

concerns the issue of whether communications from a debt-collecting 
attorney to a consumer debtor’s attorney are covered by the FDCPA.  The 
Seventh Circuit decided Evory v. RJM Acquisitions Funding, L.L.C., a 
consolidated case in which the debtors claimed that correspondence from the 
creditors’ attorneys to their attorneys violated the FDCPA.90  The debtors 
claimed that the communications failed to include the required notices and/or 
constituted false, abusive, or deceptive representations in violation of the 
Act.  Judge Posner’s opinion separated the issues of FDCPA-required notices 
from false or misleading statements and created new rules for each. The 
opinion pointed out that, under the FDCPA, certain required notices must be 
sent “to the consumer debtor.”91  However, a debt collector may not contact a 
debtor whom he/she knows is represented by counsel.92 Thus, the collector 
must send all correspondence through the debtor’s attorney, including 
information such as the amount of debt and the creditor’s identity.  The Court 
noted it would be an odd interpretation of the statute to hold that by retaining 
an attorney, the consumer debtor excused the collector from conveying to 
him/her the information to which the statute entitles him/her.93  Accordingly, 
the Court held that any written notice sent to a consumer’s lawyer is covered 
by the FDCPA and must contain the same required information as a notice 
sent to the consumer directly.94  In other words, failing to include such 
required language in correspondence with the debtor’s attorney would 
constitute a violation of the Act. 

The Evory Court also addressed whether false or deceptive statements in 
communications with the consumer’s attorney constitute a violation of the 
FDCPA.95  The Court reiterated that the seminal purpose of the Act is to 
protect a consumer debtor, not necessarily the debtor’s attorney.96  However, 
the Court ruled that the Act does not excuse deceptive or abusive behavior 
because it is aimed at the debtor’s lawyer, even though the standard for 
determining what constitutes a violation in this context should be different.97  
Normally, courts employ the “unsophisticated debtor” standard in 

                                                 
90 Evory v. RJM Acquisitions Funding, L.L.C., 505 F.2d 769 (7th Cir. 2007).  See also Sayyed 
v. Wolpoff & Abramson, 485 F.3d 226, 232-33 (4th Cir. 2007). 
91 Id. at 772. 
92 See 15 U.S.C. § 1692c(a)(2) (2000). 
93 Evory, 505 F.2d at 772. 
94 See id. 
95 Id. at 773-74. 
96 Evory v. RJM Acquisitions Funding, L.L.C., 505 F.2d 769, 773-74 (7th Cir. 2007). 
97 Id. 
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determining whether a collector’s actions are deceptive or misleading.  
According to Evory, when communications are directed at the debtor’s 
attorney instead of the debtor, courts should use the “competent lawyer” 
standard.98  This standard prohibits statements that would confuse or deceive 
a competent lawyer, even if he/she is not a specialist in consumer debt law.99  
The Court went on to hold, however, that when a debt collector makes a false 
statement to the debtor’s attorney, no degree of sophistication is capable of 
protection and the usual “unsophisticated consumer” standard should be 
used.100 

Contrary to the ruling by the Seventh Circuit in Evory, the Ninth Circuit 
Court of Appeals and others have held that communications by a debt 
collector sent to the debtor’s attorney are not actionable under the FDCPA.101  
The Ninth Circuit in Guerrero noted that, “when an attorney is interposed as 
an intermediary between a debt collector and a consumer, we assume the 
attorney, rather than the FDCPA, will protect the consumer from a debt 
collector’s fraudulent or harassing behavior.”102  Thus, the Act’s stated 
purpose of protecting consumer debtors is not endangered when a collector 
communicates with the debtor’s attorney directly.  The Ninth Circuit denied 
the debtor’s claims, at least as to communications directed solely to the 
debtor’s attorney.103 

It should be noted, however, that in 2009 the same Ninth Circuit Court 
that decided Guerrero held that a civil complaint is a “communication” with 
the debtor under the FDCPA and therefore, must not be false, misleading, or 
deceptive.104  Citing Heintz for the proposition that the FDCPA applies to 
“debt collection activity, even when that activity consists of litigation,” the 
Donohue Court ruled that a civil complaint must comply with the Act.105  
Applying the FDCPA to formal pleadings and correspondence with the 
debtor’s attorney, as do Evory and Donohue, once again creates an increased 
risk of liability for attorneys.  This is especially true when the rule is applied 
during litigation since correspondence with opposing counsel is essential to 
the process. 

 

                                                 
98 Id. 
99 Id. at 775. 
100 Id. 
101 Guerrero v. RJM Acquisitions, L.L.C., 499 F.3d 926 (9th Cir. 2007); Kropelnicki v. Siegel, 
290 F.3d 118 (2d Cir. 2002);  Zaborac v. Phillips & Cohen Assocs., Ltd., 330 F.Supp.2d 
962(N.D. Ill. 2004); Tromba v. M.R.S. Assocs., Inc., 323 F.Supp.2d 424 (E.D.N.Y. 2004). 
102 Guerrero, 499 F.3d at 936. 
103 Id. 
104 Donohue v. Quick Collect, Inc., 592 F.3d 1027 (9th Cir. 2009). 
105 Id. at 1038 (citing Heintz v. Jenkins, 514 U.S. 291, 297 (1995)).  
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2. Thomas v. Law Firm of Simpson & Cybak: “Pleadings as Initial 
Communications” Dispute 

 
Yet another high profile example of confusion over how to treat 

attorneys prior to, and during, litigation was the recent federal circuit split 
over pleadings as “initial communications” under § 1692(g) of the FDCPA.  
In 2004, the Seventh Circuit held that a state court complaint and summons 
in a collection lawsuit constituted an “initial communication” under the 
FDCPA.106  By so holding, the Thomas court interpreted the statute to create 
a new rule, requiring attorneys filing consumer debt lawsuits to include with 
their pleadings the “validation rights” notices of the Act.107  The decision was 
an attempt by the Seventh Circuit to extend consumer rights past pre-
litigation collection practice to litigation itself. 

At the time it was decided, Thomas created a split with the Eleventh 
Circuit Court of Appeals.108  The Eleventh Circuit, in Vega v. McKay, had 
ruled that pleadings were not communications under the FDCPA, finding 
that, “it is more consistent with the purpose and intent of Congress . . . that 
the term ‘communication’ as used in the Act does not include ‘legal action’ 
or pleadings since its purpose is to curb abusive debt collection practices, not 
legal actions.”109  The Vega court also relied on the FTC’s commentary on 
the FDCPA, which did not view a formal legal action to be a communication 
in connection with the collection of the debt.110  However, Thomas 
distinguished Vega on the basis that Vega relied heavily on the FTC 
commentary that was subsequently changed, and not on interpretation of 

                                                 
106 Thomas v. Law Firm of Simpson & Cybak, 392 F.3d 914 (7th Cir. 2004). 
107 See id. 
108 Vega v. McKay, 351 F.3d 1334 (11th Cir. 2003). 
109 Id. (citing, McKnight v. Benitez, 176 F. Supp. 2d 1301 (M.D. Fla. 2001)). 
110 The Federal Trade Commission, Staff Commentary on the Fair Debt Collection Practices 
Act, 53 Fed. Reg. 50097, 50108 (1988), stating in part, “Filing or service of a complaint (or 
other notice that is a prerequisite to enforcement of a debt by legal action) is not a 
communication covered by the FDCPA.”  More specifically, the FTC commented, “A debt 
collector’s institution of formal legal action against a consumer (including the filing of a 
complaint or service of legal papers by an attorney in connection with a lawsuit to collect a 
debt) . . . is not a communication . . . and thus does not confer section 809 notice-and-
validation rights on the consumer.”   
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Congressional intent.111  Other jurisdictions followed Thomas, most notably 
the Second Circuit Court of Appeals in Goldman v. Cohen.112 

The Thomas decision and the circuit split created uncertainty and new, 
practical problems for debt collection attorneys, consumers, and state and 
federal court judges.  Ultimately, Congress stepped in to end the controversy 
in 2007, when it amended the FDCPA by nullifying Thomas. The 
congressional amendment simply provided a limited litigation exception by 
stating, “A communication in the form of a formal pleading in a civil action 
shall not be treated as an initial communication for purposes of subsection (a) 
of this section.”113  The amendment constituted an acknowledgment that 
attorneys are in a unique position when it comes to collecting debts and that 
not all the FDCPA’s requirements make sense in a litigation context. 
 

3. Potential Challenges to Heintz 
 

In addition to the problems already raised and being debated in the 
courts, there are additional challenges to Heintz that have the potential to lead 
to its being overturned on constitutional grounds.  The Heintz decision and 
subsequent interpretations seem to interfere with traditional notions of 
litigation, both as a fundamental right of citizens and as a sovereign right of 
states.  This is true at least to the extent Heintz creates restrictions upon or 
changes to state-court litigation and rules of civil procedure.  The first such 
potential challenge to Heintz is that by applying the FDCPA to attorneys 
conducting civil litigation, it creates an impediment to the right to petition the 
government under the First Amendment.  The legal roots to such an 
argument may be found in the Noerr-Pennington doctrine. 

 
a. Noerr-Pennington Doctrine 

 
The Noerr-Pennington doctrine began as an exception to the 

enforcement of antitrust laws.  It holds that, in general, an effort to influence 
the exercise of government power, even for the purpose of gaining an 
anticompetitive advantage, does not create liability under the antitrust 

                                                 
111 After the U.S. Supreme Court’s decision in Heintz v. Jenkins (which classified attorneys as 
“debt collectors” under the FDCPA), the FTC changed its interpretation of the validation 
notice requirements stating: “In light of Heintz, the Commission concludes that, if an attorney 
debt collector serves on a consumer a court document ‘conveying information regarding a 
debt,’ that the court document is a communication under the FDCPA.”  
112 Goldman v. Cohen, 445 F.3d 152 (2d Cir. 2006) (holding that service of a complaint and 
summons on the debtor as part of the initiation of a lawsuit to collect past due rent in state 
court was an “initial communication” within the meaning of the FDCPA). 
113 See Fair Debt Collection Practices Act (1986), Pub. L. No. 99-361, 100 Stat. 768. 
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laws.114  The Noerr-Pennington doctrine has since been expanded to be a rule 
of statutory construction that requires courts to construe federal statutes in a 
manner that does not interfere with the First Amendment right to petition the 
government (including the courts).115  In fact, the Seventh Circuit has 
declared that Noerr-Pennington is no longer a rule of antitrust law, but is an 
application of the First Amendment speech and petition clauses.116  As such, 
Noerr-Pennington must be used as a method of statutory construction 
regardless of the statute at issue. 

As applied in the context of the FDCPA and litigation, especially civil 
pleadings, the Noerr-Pennington doctrine seems to require an interpretation 
allowing an unfettered right to petition the courts for civil remedies.  It could 
be argued that Heintz, Donohue and other cases applying the FDCPA to 
litigation activities impede access to the courts and deter attorneys by 
imposing personal liability on them for pursuing all claims.  Thus, to the 
extent the FDCPA interferes with a debt collector’s right to seek a judicial 
remedy, it is unconstitutional.117 

Courts use a three-part test to determine whether a proposed statutory 
interpretation violates the Noerr-Pennington doctrine:  (1) whether the 
activity at issue is in fact protected by the First Amendment freedom of 
petition clause; (2) whether plaintiff’s proposed application of the statute 
would burden defendant’s freedom of petition; and (3) whether it is possible 
to interpret the statute to avoid the constitutional issue.118  First, the First 
Amendment freedom of petition includes “[a] complaint, an answer, a 
counterclaim and other assorted documents and pleadings, in which plaintiffs 
or defendants make representations and present arguments to support their 
request that the court do or not do something.”119  In this context, consumer 
debtor’s use Heintz to argue that pleadings, briefs, interrogatories or other 
litigation-specific communications are subject to the restrictions of the 
FDCPA.  Second, construing the FDCPA to apply to court pleadings would 
burden defendants’ right to petition because it would deter attorneys from 
filing debt collection suits on behalf of their clients.  In other contexts, courts 
have recognized that attorneys should not be liable for the content of 
pleadings because of the need to “secur[e] to attorneys as officers of the court 
the utmost freedom in their efforts to secure justice for their clients.”120  

                                                 
114 See United Mine Workers of Am. v. Pennington, 381 U.S. 657 (1965); E. R.R. Presidents 
Conference v. Noerr Motor Freight, Inc., 365 U.S. 127 (1960). 
115 See Hartman v. Great Seneca, 569 F.3d 606 (6th Cir. 2009). 
116 New W. L.P. v. City of Joliet, 491 F.3d 717 (7th Cir. 2007); see also Sosa v. DirectTv, Inc., 
437 F.3d 923 (9th Cir. 2006). 
117 Sosa, 437 F.3d at 932.   
118 Id. 
119 Freeman v. Lasky, Haas & Cohler, 410 F.3d 1180, 1184 (9th Cir. 2005). 
120 Kurczaba v. Pollock, 742 N.E.2d 425, 318 Ill. App. 3d 686, 701-702 (Ill. App. 2000). 
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Construing the FDCPA to extend to court pleadings, therefore, would burden 
defendants’ right to petition.  Finally, any constitutional issues could be 
avoided simply by declining to apply the FDCPA to litigation activities, 
including pleadings. 

Federal district courts in Illinois, Ohio and California have refused to 
apply Noerr-Pennington immunity to FDCPA claims.121  The courts that 
have addressed the issue have reasoned that Heintz specifically held that the 
FDCPA applies to litigating attorneys, and to immunize attorneys under the 
Noerr-Pennington doctrine would be contrary to Heintz’s ruling.122  
However, Heintz was focused on whether the FDCPA applies to lawyers 
engaged in debt collection activities; it did not address the broader issue of 
whether the FDCPA extends to court pleadings, or whether construing the 
FDCPA in that manner would violate the First Amendment.  Now that the 
Ninth Circuit has extended the FDCPA to pleadings in Donohue, courts may 
be willing to reconsider the Noerr-Pennington doctrine. 
 

b. Federalism and the Tenth Amendment 
 

Another more conceptual problem with Heintz and its extension to civil 
pleadings is that federal courts have created a de facto pleading requirement, 
even potentially for state court proceedings.  In order to avoid liability under 
the FDCPA in connection with filing a state court lawsuit, the attorney must 
not include any statements that could be construed as false, misleading or 
deceptive to an unsophisticated debtor. The failure to comply, even if the 
attorney has complied with all of the existing state court pleading 
requirements, will result in liability under the FDCPA.  There are serious 
constitutional questions raised by the interpretation of a federal statute in a 
way that would impose pleading requirements on state court litigants.  One 
might argue that the Tenth Amendment and principles of federalism would 
prohibit Congress and the federal courts from burdening a sovereign act of 
state government– the establishment of its own judiciary and its rules of civil 
procedure. 

The U.S. Supreme Court held, in Hodel v. Virginia Surface Min. and 
Reclamation Ass'n, Inc., that in order to succeed, a claim that legislation is 
invalid under Tenth Amendment, must satisfy three requirements: (1) there 
must be showing that challenged statute regulates states as states; (2) federal 

                                                 
121 Sial v. Unifund CCR Partners, 2008 WL 4079281, at *2-4 (S.D. Cal. August 28, 2008); 
Gerber v. Citigroup, Inc., 2009 WL 248094 (E.D. Cal. Jan. 29, 2009); Basile v. Blatt, 
Hasenmiller, Liebsker and Moore, L.L.C., 632 F.Supp.2d 842 (N.D. Ill. 2009); See also Miller 
v. Javitch, Block & Rathbone, 2007 WL 2815452 (S.D. Ohio Sept. 25, 2007) (refusing to 
consider the Noerr-Pennington doctrine because the FDCPA was not an antitrust statute). 
122 Basile, 632 F. Supp. 2d at 845. 
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regulation must address matters that are indisputably attributes of state 
sovereignty; and (3) it must be apparent that states' compliance with federal 
law would directly impair their ability to structure integral operations in areas 
of traditional functions. 123  If the Hodel test is applied to the FDCPA’s 
extension to state court pleadings, there is no question that it satisfies the last 
two parts of the three-part test.  A state’s ability to establish and govern its 
own rules of civil procedure, including the content of its pleadings, is one 
aspect that makes a state sovereign and independent.  The imposition of the 
“new” pleading requirement also directly impairs the states’ ability to 
structure integral operations in areas of traditional functions.  States may lose 
the ability to control the nature and content of communications between the 
court and litigants in state court proceedings, the regulation of which is a 
traditional function of the states.  The one part of the Hodel test that may 
save Heintz et al from a Tenth Amendment challenge is whether the FDCPA 
regulates “states as states.”  Since the application of FDCPA requirements 
don’t directly regulate states in the sense that the FDCPA forces the 
individual states to amend their laws to comply, the regulation may not be 
direct enough to implicate the Tenth Amendment.  However, opponents 
argue that even though the states are not mandated to implement any new 
laws, the effect on litigants is the same as if they were.  The result remains 
that no attorney may file a lawsuit against a consumer debtor without first 
complying with the FDCPA requirements. Whether by direct or indirect 
regulation, each state’s rules of civil procedure have been altered by the 
FDCPA through the federal court’s interpretation. No court has yet addressed 
the Tenth Amendment argument. However, Donohue, which includes civil 
pleadings as “communications” under the FDCPA, was just recently decided.  
If more jurisdictions adopt the Donohue rule, the argument may become 
more relevant. 
 

IV. JERMAN V. CARLISLE:  A MISSED OPPORTUNITY TO REVISIT THE 

NEED FOR A “LITIGATION EXCEPTION” 
 

In January of 2010, the Supreme Court heard the most recent appeal 
concerning the BFED in Jerman v. Carlisle, McNellie, Rini, Kramer & 
Urlich, LPA.124  The Jerman case resolved the BFED problem discussed 
above in Section III.  In addition to deciding whether mistakes of law were 
covered under the BFED, the Supreme Court had an opportunity to clarify 
how attorneys as debt collectors would be regulated under the FDCPA, and 
whether any additional exceptions would be necessary. 

                                                 
123 Hodel v. Va. Surface Min. and Reclamation Ass'n, Inc., 452 U.S. 264 (1981). 
124 Jerman v. Carlisle, 130 S. Ct. 1605 (2010). 
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As for the case, the plaintiff in Jerman was a homeowner who claimed 
that the defendant law firm violated the FDCPA by representing to her that 
her debt would be assumed valid unless she disputed it “in writing,” even 
though the FDCPA does not require a written dispute.125  The trial court 
found that the law firm did, in fact, violate the FDCPA, but also that the 
BFED applied.126  On appeal, the debtor’s first argument was that a prior 
case, Smith v. Transworld Sys., Inc., served as a precedent in the Sixth 
Circuit for limiting the BFED to clerical errors, and not errors of law.  The 
Sixth Circuit distinguished Smith, however, by noting that Smith simply held 
that the BFED was available to protect a debt collector from liability for 
clerical errors, not that it affirmatively decided to exclude errors of law, 
despite some dicta regarding such a limitation.127 

Following Johnson v. Riddle, the Court next observed that most of the 
prior cases limiting the BFED to clerical errors referred back to the Ninth 
Circuit’s opinion in Baker v. C.G. Services Corp. and its comparison of the 
FDCPA to the TILA.128  Following Riddle’s line of reasoning, the Sixth 
Circuit agreed that the language of the FDCPA suggests no intent by 
Congress to limit the BFED to clerical errors, nor does the legislative 
history.129  In fact, the Court pointed out, the FDCPA has been amended 
many times since the limitation language was added to the TILA and 
Congress never saw the need to add it to the FDCPA, indicating that they did 
not intend to limit its BFED to clerical errors.130 

The plaintiff in Jerman argued that Congress did intend for the defense 
to be limited to clerical errors by its inclusion of the last phrase of § 
1692(k)(c), that the violation, “resulted from a bona fide error 
notwithstanding the maintenance of procedures reasonably adapted to avoid 
any such error.”131  This language, concluded the plaintiff, eliminates the 
ability of a debt collector to escape FDCPA liability based on a legal mistake 
because, practically, it makes no sense that a collector can maintain 
procedures reasonably adapted to avoid mistakes of law. The Appellate Court 
disagreed, citing Riddle for the proposition that attorneys may maintain 
procedures, such as frequent education and review of FDCPA law, in order 
to avoid mistakes of law.132  In fact, the law firm in Jerman maintained 
procedures to comply with the FDCPA, such as: requiring regular attorney 
attendance at conferences and seminars on FDCPA issues, subscribing to 

                                                 
125 Jerman v. Carlisle, 538 F.3d 469 (6th Cir. 2008). 
126 See id. 
127 Id. at 473. 
128 See id. 
129 See id. at 475. 
130 Id. at 476. 
131 Jerman v. Carlisle, 538 F.3d 469, 475 (6th Cir. 2008) (citing 15 U.S.C. § 1692k(c)). 
132 Id. at 476. 
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periodicals pertaining to FDCPA compliance, maintaining compliance 
manuals on which all new employees were trained, and conducting 
mandatory meetings where FDCPA issues were discussed.133  The Court 
found these efforts to be consistent with the BFED’s requirement of 
maintaining procedures designed to avoid legal mistakes.134  Accordingly, the 
Sixth Circuit held that the BFED can include mistakes of law and that the 
law firm in the case had met the elements of the BFED.135 

However, in January of 2010, the U.S. Supreme Court reversed the 
Sixth Circuit in Jerman, holding definitively that the BFED does not include 
mistakes of law.136  Writing for the five-judge majority, Justice Sotomayor 
rejected the Sixth Circuit’s TILA comparison argument. Sotomayor reasoned 
that when Congress amended TILA to include only factual errors in its 
BFED, without making similar amendments to the FDCPA, Congress could 
have been attempting simply to codify existing TILA case law.137  Further, 
she noted that “our reluctance to give controlling weight to the TILA 
amendment in construing the FDCPA is reinforced by the fact that Congress 
has not express included mistakes of law in any of the numerous bona fide 
error defenses… elsewhere in the U.S. Code.”138 

The Supreme Court also addressed the argument of the defendant in 
Jerman (and others) that an attorney-debt collector may be liable under the 
FDCPA each time he/she loses a debt collection case since he/she has taken a 
position that “cannot legally be taken” under § 1692(e)(5).  The majority 
suggested that no changes were necessary to protect attorney debt-collectors 
because a lawyer is just as likely to be unsuccessful because of factual 
deficiencies as legal error, and the BFED is available for factual errors.139  
The Court seemed unconcerned about the potential for such liability for legal 
mistakes.  In fact, the Court noted that the “prospect of legal liability for 
litigating lawyers was not so absurd as to warrant implying a categorical 
exemption unsupported by the statutory text.”140 

Although the issue in Jerman concerned only the narrow question of 
whether the BFED should include mistakes of law, the Supreme Court could 
have taken the opportunity to re-examine its previous holding in Heintz.  
Addressing the larger question of whether the FDCPA should apply to 
litigation at all would help end much of the confusion that has existed since 
the Heintz decision in 1995.  When the Supreme Court decided Heintz, it was 
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primarily in response to the congressional amendment that removed the 
FDCPA exemption for attorneys. While the Court is bound to follow the 
amendment, it could have carved out a “litigation exception” to the FDCPA, 
which would exempt litigation activities from the statute, but still apply the 
Act to pre-litigation attorney debt collectors. 

Some have argued against a litigation exception, complaining it would 
cause the law to treat attorneys differently than other debt collectors and that 
such an exception would be hard to define.141  However, the current state of 
the FDCPA under Heintz already imposes a separate, higher standard on 
attorneys. Excluding mistakes of law from the BFED, regulating 
communications between attorneys during litigation and applying the 
FDCPA standards to civil complaints are all examples of how Heintz et al, 
currently treats attorneys disparately. Further, a bright-line rule could be 
created to delineate traditional debt-collection activity from litigation.  For 
example, the Court could declare that attorneys are no longer included in the 
FDCPA’s definition of “debt collector” once a civil complaint has been filed.  
Any activity engaged in by the attorney after the filing of a complaint would 
not be subject to the FDCPA, and would be treated as any other litigation 
activity. An unambiguous rule excepting all activity subsequent to the filing 
of a complaint would eliminate the need for courts to continue to try to fit the 
proverbial square peg of FDCPA regulation into the round hole of existing 
rules of civil procedure. 
 

A. Justification for a “Litigation Exception” 
 

At the time the Supreme Court decided Heintz v. Jenkins, it relied on 
two primary reasons for including litigating attorneys in the term debt 
collector:  plain meaning and congressional intent.  Justice Breyer wrote in 
the majority opinion that the plain meaning of the statutory definition of debt 
collector included litigating attorneys by pointing out that, “in ordinary 
English, a lawyer who regularly tries to obtain payment of consumer debts 
through legal proceedings is a lawyer who regularly “attempts” to “collect” 
those consumer debts.”142  Second, Breyer wrote that Congress could have 
created an exemption when it amended the FDCPA, but failed to do so, 
noting, “in 1986, however, Congress repealed this exemption in its entirety 
without creating a narrower, litigation-related, exemption to fill the void.  
Without more, then, one would think that Congress intended that lawyers be 
subject to the Act whenever they meet the general “debt collector” 
definition.”143 

                                                 
141 Jenkins v. Heintz, 124 F.3d 824 (7th Cir. 1997) (Ripple J., dissenting). 
142 Heintz v. Jenkins, 514 U.S.291, 295 (1995). 
143 Id. at 295-96. 
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In what now seems like a prescient argument, Heintz contended that the 
Court should read the statute as containing an implied exemption for those 
debt-collecting activities of lawyers that consist of litigating.  In fact, Heintz 
predicted that “many of the Act's requirements, if applied directly to 
litigating activities, will create harmfully anomalous results that Congress 
simply could not have intended.”144  Years later, we can now see the 
“harmful anomalous results” manifesting themselves in the conflicting cases 
making their way through the court system. 

There is some evidence that when it removed the exemption for 
attorneys, Congress did not intend for the Act’s provisions to apply to 
litigation.  Congressman Frank Annunzio, one of the sponsors of the 1986 
amendment stated that, despite the exemption's removal, the Act still would 
not apply to lawyers' litigating activities. Representative Annunzio said that 
the Act: 
 

[R]egulates debt collection, not the practice of law. Congress 
repealed the attorney exemption to the act, not because of 
attorney[s'] conduct in the courtroom, but because of their conduct 
in the backroom. Only collection activities, not legal activities, are 
covered by the act.... The act applies to attorneys when they are 
collecting debts, not when they are performing tasks of a legal 
nature.... The act only regulates the conduct of debt collectors, it 
does not prevent creditors, through their attorneys, from pursuing 
any legal remedies available to them.145   

 
The Heintz Court indicated that Annunzio’s statements did not persuade 
them because they were made after the vote on the amendment, and 
therefore, could not have influenced the vote.146  However, Annunzio’s 
statement clearly indicated that, as one of the sponsors of the amendment, he 
did not consider removing the attorney exemption the equivalent of applying 
the Act’s regulations to litigation activity.  From his comments, it seems 
obvious that the amendment was designed to protect consumers from 
attorneys who were engaged in the same unscrupulous pre-litigation debt 
collection activity as lay collectors.  In fact, the comments indicate that 
Annunzio anticipated a clear demarcation in the activities of attorneys as debt 
collectors and the activities of attorneys as litigating attorneys. 
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B. Is Applying the FDCPA to Litigation Worth the Confusion? 
 

Despite questions of congressional intent and practical application of the 
statute, a larger question remains for Heintz – is it worth the confusion?  In 
other words, is the protection that is given to consumer debtors during 
litigation by the FDCPA worth the uncertainty, inefficiency and 
complication?  Interestingly, the Thomas court admitted that their decision to 
declare a summons an “initial communication” under the FDCPA would 
create a host of practical difficulties.147  The Court’s response to this criticism 
was that the problems “are not insurmountable.”148  The more pertinent 
question in cases like Thomas, Heintz, and Donohue should be, are they 
necessary?  Could the FDCPA have been interpreted in a way to avoid the 
practical problems altogether?  Justice Evans, in his dissent in Thomas, 
wrote, “I agree that the FDCPA’s definition of ‘communication’ could be 
read to encompass the filing of a summons and complaint by a lawyer.  But I 
don’t think it should be read that way.”149  In short, there is no need for the 
protections of the FDCPA in the context of litigation since safeguards for 
defendant debtors are already in place. 

The stated purpose of the FDCPA is “to eliminate abusive debt 
collection practices,” and to level the playing field for those legitimate debt 
collectors who do not use abusive practices.150  However, there is no 
evidence to suggest that Congress considered state law remedies to be 
“abusive,” nor does it appear necessary to alter the procedures for filing state 
lawsuits to level the playing field.151  Unlike pre-litigation debt collection 
without the FDCPA, remedies already exist for abuse of the court system.  
Under the Federal Rules of Civil Procedure for instance, Rule 11 provides 
sanctions against attorneys who file frivolous lawsuits or use the court 
process to harass another.152  Other remedies exist to control improper 
claims, such as independent tort actions for malicious prosecution or abuse of 
process.153 

                                                 
147 See Thomas v. Law Firm of Simpson & Cybak, 392 F.3d 914 (7th Cir. 2004). 
148 Id. 
149 Id. at 920. 
150 15 U.S.C. § 1692(e) (2000). 
151 McKnight v. Benitez, 176 F. Supp. 2d 1301, 1305 (M.D. Fla. 2001). 
152 Fed. R. Civ. P. 11. 
153 Debra T. Landis, Annotation, Civil Liability of Attorney for Abuse of Process, 97 A.L.R.3d 
688 (1980), citing, Suffield Dev. Assocs. Ltd. P’ship v. Nat’l Loan Investors, L.P., 779 A.2d 
822 (Conn. App. 2001).  (Action for abuse of process lies against any person using a legal 
process against another in an improper manner or to accomplish a purpose for which it was not 
designed); Debra Wax, Annotation, Liability of Attorney, Acting for Client, for Malicious 
Prosecution, 46 A.L.R.4th 249 (2006) (§ 2[a] Summary and comment—As applied to the 
cause of action, it has been generally stated that malicious prosecution is a suit for damages 
brought by one against whom a criminal prosecution, civil suit, or other legal proceeding has 
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The decision in Heintz to include litigating attorneys in the definition of 
“debt collector” under the FDCPA, has had, and will continue to have, a 
negative impact on attorneys, states’ rights, and even those the FDCPA seeks 
to protect - consumers.  For attorneys, Heintz, Evory, Donhue and all other 
cases expanding the FDCPA to areas of litigation (hereafter, the “litigation 
decisions”) have created a new de facto pleading requirement in all consumer 
collection cases and a minefield of potential liability. Some attorneys now 
may be reluctant to take consumer debt cases because of the risk of liability 
involved. Moreover, the litigation decisions create tactical problems in 
dealing with unscrupulous debtors who would use the FDCPA requirements 
against the attorney, either to extend deadlines, hide assets or use ancillary 
litigation as pressure to settle the underlying debt. With the uncertainty 
existing about the application of the FDCPA, attorneys may be more willing 
to negotiate a settlement on the underlying, legitimate debt in order to avoid 
potential damages under the FDCPA. In this situation, attorneys face 
potential statutory damages and attorney fees for failing to adhere to 
“technical” rules of pleading and communicating under the Act.  Even in 
cases with nominal or no damages, technical violations give rise to full 
attorney fees creating a wellspring of litigation to vindicate non-existing 
harms. The judicial remedy for defective pleadings has typically been 
dismissal of the suit, not a personal, monetary judgment against the attorney. 

For states, the litigation decisions (primarily Donohue) negatively affect 
their rights by implementing new pleading requirements in all cases 
involving consumer debt. If federal courts continue to follow these cases, 
they could erode the basic sovereign right of states to establish rules and 
procedural rules for their own judicial systems.  The precedent created by 
Donohue, for the federal court to interpret federal legislation in a way that 
encroaches upon the states’ fundamental right as a sovereign, is nothing less 
than a threat to federalism. 

Ironically, consumers, who are supposedly the beneficiaries of the 
litigation decisions, may also be adversely affected.  As discussed, the Heintz 
line of cases subjects attorneys to an increased risk of liability under the 
FDCPA. Many attorneys may stop taking consumer collection cases 
altogether, or at least increase their fees in such cases to correspond with the 
increased risk.  Higher collection costs in the form of attorney fees are 

                                                                                                                   
been instituted maliciously and without probable cause, after the termination of the former 
proceeding in favor of the defendant therein. The term is also used in reference to the original 
proceeding, and in such context is generally defined as an action that is begun in malice, 
without probable cause to believe it can succeed, and that finally ends in failure. 
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typically passed on to the debtor through attorney fee clauses in financing 
contracts.  Thus, all consumers are likely to pay for this added “protection”. 

Finally, all of the above problems are created by litigation decisions in 
the name of consumer protection, and it hasn’t been shown that consumers 
need to be protected in this way.  Judicial oversight, Rule 11 (and equivalent 
sanctions), contempt of court, and independent tort suits are safeguards that 
state courts already have at their disposal to remedy potential abuse of the 
legal system.  If the Supreme Court believes that consumers need more 
protection during litigation than other defendants, they create a slippery slope 
toward tailoring different procedural rules for different defendants.  There is 
no evidence that consumers need more protection than other classes of 
defendants in litigation.  Are all consumers more vulnerable than the elderly 
or indigent in litigation?  Should each class of defendants (race, age, 
economic status, etc.) have different procedural and notice rights in 
litigation?  Without more evidence for the need to cure debtor “abuse”, 
Heintz’s application of the FDCPA to litigation may be a classic example of 
form over substance. 
 

V. CONCLUSION 
 

Until Heintz, attorneys had never been concerned with facing personal 
liability for mistakes, oversights, or aggressive positions taken during 
litigation.  A course of dealing between litigating attorneys had evolved over 
time, whereby attorneys developed an intellectual freedom to pursue all 
colorable claims under the ethical maxim of zealous representation.  With 
Heintz, Jerman, and their current progeny, that latitude for attorneys in 
pleadings, arguments and communications has been curtailed.  It appears that 
those decisions have created more than just “harmfully anomalous results” – 
they have created confusion, unequal burdens for attorney debt collectors, 
threats to state rights, and impediments to the courts. 

Not only does the Heintz line of cases perpetuate uncertainty and 
unprecedented risk for attorneys, it may be unnecessary to achieve the 
purposes of the statute.  Consumer debtors, like all defendants, have existing 
protections available against abusive or harassing behavior by opposing 
attorneys in litigation.  Recognizing a litigation exception to the FDCPA 
could protect consumers prior to litigation, where there is no judicial 
oversight, yet allow attorneys to pursue claims in litigation without the fear 
of personal liability.  In short, a litigation exception could allow the FDCPA 
to regulate attorneys as debt collectors (pre-litigation), but not attorneys as 
attorneys (during litigation).  It seems the Supreme Court missed a golden 
opportunity in its most recent case, Jerman v. Carlisle, to revisit the litigation 
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exception and end the many years of harmful results created by applying the 
FDCPA to litigating attorneys. 
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