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I. INTRODUCTION 
 

The Americans with Disabilities Act of 1990 (ADA)1 is well known for its limitation 
of discriminatory practices when applied to those who are recognized as having a 
disability that substantially limits a major life activity.  Not as well known is the 
provision of the ADA which extends the prohibition to employment discrimination due 
to a known disability of someone “associated” with the employee, or prospective 
employee.2 

Consider the following two association cases from the Seventh Circuit Court of 
Appeals.  In the first, Larimer, a salesman for IBM, brought suit under the association 
provision of the ADA when he was fired, allegedly for his association with his disabled 
daughters.3  Due to their premature birth his twin daughters suffered from a variety of 
serious medical conditions such as respiratory distress, jaundice, apnea, sepsis, and 
bleeding in the brain. They were hospitalized for approximately two months; IBM’s 
health plan paid all the expense, nearly $200,000.  Larimer unsuccessfully argued that 
he was fired because of the cost to IBM resulting from his association with his disabled 
twin daughters. 

A similar association discrimination claim was brought when Dewitt, a nurse 
manager for Proctor Hospital, was fired.4  Her husband, who was included in the 
hospital’s self-insured health plan, suffered from cancer.  His medical expenses, paid by 
Proctor, were close to $400,000 in three years.  Dewitt’s claim that she was fired because 
of the expense to Proctor because of her husband’s disability was successful. 

A comparison of these two Seventh Circuit association cases illustrates many of the 
issues that have arisen under the ADA.  For example, the two cases discussed above can 
be only distinguished based on the definition of the term disability.  The circuit court 
found it to be significant that Larimer’s twin daughters were both released from the 
hospital by the time the case was tried, although serious medical conditions were 
anticipated for their future.  The court classified the twins as not disabled.  In contrast, 
by the time of her trial, Dewitt’s husband had died.  There was no controversy on the 
question of his disability. 

                                                   
 
 
* J.D., Professor of Business Law, University of Texas-San Marcos. 
** J.D., Professor of Business Law, University of Texas-San Marcos. 
1 Americans with Disabilities Act of 1990, 42 U.S.C. § 12101(1990). 
2 42 U.S.C. §12112(b)(4). 
3 Larimer v. Int’l Bus. Mach., 370 F.3d 698 (7th. Cir. 2004). 
4 Dewitt v. Proctor Hosp., 517 F.3d 944 (7th Cir. 2008). 
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Sparked by the rise in the cost of health care as it impacts employer funded and 
employment related group health plans, allegations of improper employment 
termination due to the health costs of individuals “associated” with the employee may 
also increase.  The expanded definition of disability found in the ADA Amendments Act 
of 2008 (ADAAA)5 will make it easier for an employee to prove an association 
discrimination case, thereby increasing the health care costs for employers.   

This article will first consider the issues that have arisen in the judicial 
interpretation of the ADA with particular attention to the association provision.  Next, 
the relevant 2008 amendments to the ADA, designed to specifically address and correct 
previous judicial misunderstanding, will be discussed.  Third, the potential impact of 
the 2008 amendments on the cost of doing business will be analyzed, and last, the 
article will reflect on the policy implications of the amended ADA. 
 

II. BACKGROUND 
 

Long after the passage of federal legislation protecting employees from 
discrimination based on race, color, national origin, religion, sex, pregnancy, and age, 
workers with disabilities continued to be frustrated trying to overcome physical and 
attitudinal barriers in the workplace.6  Employers were concerned that the disabled 
would not be able to perform job functions at an appropriate level.  Disability activists 
were finally successful when President George H. Bush signed the act in 1990, saying, 
“[w]ith today’s signing…every man, woman, and child with a disability can now pass 
through the once-closed doors into a bright new era of equality, independence, and 
freedom.”7  Section 102 of the ADA states: “No covered entity shall discriminate against 
a qualified individual with a disability because of the disability of such individual in 
regard to job application procedures, the hiring, advancement, or discharge of 
employees, employee compensation, job training, and other terms, conditions, and 
privileges of employment.”8 

Both disparate treatment and disparate impact claims are cognizable under the 
ADA.9   Disparate treatment, the most easily understood type of discrimination, occurs 
when an employer treats a group of people less favorably because of their protected 
characteristic.  To make a prima facie case of disparate treatment on the basis of 
disability individuals have to be able to prove that: (1) they are disabled; (2) they are 
otherwise qualified for their positions; (3) any accommodation they require is 
reasonable; and (4) they suffered an adverse employment decision.10   The appropriate 
employer defense to a disparate treatment case is to prove that there is a legitimate 
nondiscriminatory reason for the adverse employment action.   

The alternative claim available to disabled individuals is to prove disparate impact.  

                                                   
 
 
5 Americans with Disabilities Act Amendments Act of 2008, Pub. L. 110-325, 122 Stat. 3553, 
(amending the Americans with Disabilities Act of 1990). 
6 DAWN D. BENNETT-ALEXANDER & LAURA P. HARTMAN, EMPLOYMENT LAW FOR BUSINESS 598 (6th ed. 
2009). 
7 U.S. Equal Employment Opportunity Commission, Remarks of President George Bush at the Signing 
of the Americans with Disabilities Act, at http://www.eeoc.gov/ada/bushspeech.html (last visited 
February 27, 2009). 
8 Americans with Disabilities Act of 1990, 42 U.S.C. § 102 (1990). 
9 Raytheon Co. v. Hernandez, 540 U.S.44, 124 S. Ct. 513, 519 (2003). 
10 Id. at 519. 



Fall 2009/Association Provision of the ADA/201 
 
 

Under this theory individuals can make a case by showing that facially neutral 
practices, rules or tests, adversely impact disabled persons more than those without 
such disabilities.11  Intent to discriminate need not be proven.  If a prima facie case of 
disparate impact is proven, the employer then has the burden to prove that there is a 
business necessity for the facially neutral practice. 

 
A. ADA ISSUES 

 
Not long after the ADA was passed, problems began to arise with the federal 

courts’ interpretation of the Act.  Many of the issues arose regarding the meaning of 
disability.  The ADA defines disability as “(a) a physical or mental impairment that 
substantially limits one or more of the major life activities of an individual; (b) a record 
of having such impairment; or (c) being regarded as having such an impairment.”12 
 Three U.S. Supreme Court decisions in 1999 tightened the scope of the ADA and 
limited the number of individuals in the protected group.  All three cases considered 
the first part of the definition, that is, the physical or mental impairment that 
substantially limits one or more of the major life activities.  The most widely publicized 
case, Sutton v. United Airlines, Inc.,13 held that “mitigating measures” must be 
considered in determining whether an individual had a disability covered by the 
ADA.14  In this case the “mitigating measures” were corrective lenses that removed 
myopic twin pilots from the protection of the ADA.  When wearing the lenses they 
were no longer disabled.  Similarly, in Albertson’s Inc. v. Kirkingburg,15 a truck driver 
with monocular vision was not considered disabled because his brain had been able to 
compensate for his impairment.16  A third example is found in Murphy v. United Parcel 
Service, Inc.17 where a person with high blood pressure was not found to be disabled 
because medication could control it.18 

Following the reasoning in Sutton, courts in three circuits have similarly excluded 
employees from coverage under the ADA by finding that “mitigating measures” had 
removed the impairment.   In the Fifth Circuit a person was found not to be disabled 
when his cancer was in remission, although he still had six monthly chemotherapy 
sessions to finish.19  The Eighth Circuit twice determined that “mitigating measures” 
removed employees from disability protection.  In the first case diabetes was not 
classified as a disability when it was controlled by insulin.20  Likewise, epilepsy was not 
a disability when it was controlled by medication.21  In the Tenth Circuit the employee 
had a heart condition and suffered a heart attack.  Because she could return to work 
without restriction, the court found no disability.22 

                                                   
 
 
11 Id. 
12 Americans with Disabilities Act of 1990, 42 U.S.C. § 12102(2) (1990). 
13 Sutton v. United Airlines, Inc., 527 U.S. 472 (1999). 
14 Id. at 488-89. 
15 Albertson’s Inc. v. Kirkingburg, 527 U.S. 516 (1999). 
16 Id. at 565-66. 
17 Murphy v. United Parcel Service, Inc., 527 U.S. 516 (1999). 
18 Id. at 521. 
19 EEOC v. R.J. Gallagher Co., 181 F.3d 645 (5th Cir. 1999). 
20 Orr. v. Wal-Mart Stores, Inc., 29 F.3d 720 (8th Cir. 2002). 
21 Brunke v. Goodyear Tire & Rubber Co., 344 F.3d 819 (8th Cir. 2003). 
22 MacKenzie v. City and County of Denver, 414 F.3d 1266 (10th Cir. 2006.). 
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Sutton has also been widely cited for its holding regarding part (c) of the definition, 
being regarded as having such impairment.  Narrowly interpreting the Act, the Court 
imported wording from part (a) into part (c).  The result is that the employer must have 
perceived the employee to have an impairment that substantially limited the employee in a 
major life activity in order for the employee to be designated as disabled.   The Suttons 
(nearsighted twin pilots) were not perceived by United to be substantially limited in a 
major life activity.  They could have served in positions as co-pilots or pilot instructors, 
but not in the position of “global airline pilot,” the position they sought.23 

In a second widely publicized case, Toyota Motor Manufacturing, Kentucky, Inc. v. 
Williams,24 the Supreme Court again restricted the ADA’s coverage by strictly 
interpreting the “substantially limits” and “major life activity” components of the 
definition of disability.25  In Toyota the facts involved a woman who was hired to work 
on an engine assembly line at a plant in Kentucky.  Working with pneumatic (pressured 
gas) tools soon caused the employee to develop carpal tunnel syndrome and tendonitis 
that caused pain in both hands, wrists, and arms.  Her physician restricted her from 
lifting more than 20 pounds, from frequently lifting any weight, from constant 
repetitive motions, from performing overhead work, and from using pneumatic tools. 
Toyota accommodated her by assigning her to modified job duties that involved only 
visual inspection.  She satisfactorily performed these tasks for two years, but then 
Toyota determined that her team should rotate through all of the quality control 
inspection tasks.   Some of these tasks required her to hold her hands and arms at 
shoulder level for several hours at a time.  Subsequently she again began to experience 
pain in her arms and shoulders. 

The Supreme Court concluded that the employee in Toyota was disabled, but 
indicated that many employees would not be considered disabled because 
“substantially limits” means to a large degree.  To be substantially limited in a major 
life activity, the Court determined that an individual must have an impairment that 
“prevents or severely restricts the individual from doing activities that are of central 
importance to most people’s daily lives.”26  Impairments that only interfere with 
performance of manual tasks in a minor way would be excluded.  In accordance with 
this narrow construction, the EEOC regulations interpreted “substantially limits” to 
mean “significantly restricts.”27 
 

B. THE ASSOCIATION PROVISION 
 

The ADA defines “discriminate” to include “excluding or otherwise denying equal 
jobs or benefits to a qualified individual because of the known disability of an individual 
with whom the qualified individual is known to have a relationship or association .”28  The 
EEOC adds clarification:  “A family relationship is the paradigmatic example of a 
“relationship” under the association provision of the ADA.”29 

When the ADA was being considered for adoption, the need for the association 

                                                   
 
 
23 Sutton v. United Airlines, Inc., 527 U.S. 472 (1999). 
24 Toyota Motor Mfg., Kentucky., Inc. v. Williams, 534 U.S. 184 (2002). 
25 Id. at 198. 
26 Id. 
27 29 C.F.R. § 1630.2(j).  The EEOC issued regulations even though the ADA did not authorize it. 
28 Americans with Disabilities Act of 1990, 42 U.S.C. § 12112(b)(4) (1994) (emphasis added). 
29 29 C.F.R. § 1630.8 (1990). 
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provision was supported before House and Senate subcommittees by citing an 
employment example.  A woman was fired from her long-held job because her 
employer found out that her son, who was ill with AIDS, was being cared for in her 
house.30  The parameters of the association provision were illustrated by the House 
Committee on Education and Labor by the following hypotheticals: 

 
[A]ssume, for example that an applicant applies for a job and 
discloses to the employer that his or her spouse has a disability. The 
employer believes the applicant is qualified for the job. The 
employer, however, assuming without foundation that the applicant 
will have to miss work or frequently leave work early or both, in 
order to care for his or her spouse, declines to hire the individual for 
such reasons. Such a refusal is prohibited by this subparagraph.  In 
contrast, assume that the employer hires the applicant. If he or she 
violates a neutral employer policy concerning attendance or 
tardiness, he or she may be dismissed even if the reason for the 
absence or tardiness is to care for the spouse. The employer need not 
provide any accommodation to the nondisabled employee. The 
individuals covered under this section are any individuals who are 
discriminated against because of their known association with an 
individual with a disability.31 

 
Clarifying the “intent” element, the House Judiciary Committee explained that the 

burden of proof is on the employee to show that the employer knew of the association 
with the disabled person and that the discrimination was motivated by that association.  
If the employer did not know of the disability and the relationship, the association 
provision would not apply. 

 
1. THE EARLY CASES 

 
The early appellate cases decided under the association provision have involved 

situations squarely anticipated by Congress.  For example, to care for her disabled son, 
an employee was terminated because she repeatedly and extensively missed work.32  
The court rejected the plaintiff's claim of association discrimination citing, “If a non-
disabled employee violates a neutral employer policy concerning attendance or 
tardiness, he or she may be dismissed even if the reason for the absence or tardiness is 
to care for the disabled associate.”33  In other similar cases, employers prevailed when 
terminated employees with disabled relatives could not link their terminations to the 
association; they were terminated for poor job performance.34 

In 1997, the Tenth Circuit was presented with a more unique claim based on the 

                                                   
 
 
30 H.R .Rep. No. 101-485, pt. 3, at 30 (1990), reprinted in U.S.C.C.A.N. 303, 312. 
31 H.R. Rep. No. 101-485, pt. 3, at 38-39 (1990), reprinted in 1990 U.S.C.C.A.N. 303, 343-44. 
32 Tyndall v. Nat’l Educ. Ctrs., Inc. 31 F.3d 209 (4th Cir. 1994). 
33 Id. at 214. 
34 See Rogers v. Int’l Marine Terminals, Inc., 87 F.3d 755 (5th Cir. 1996); Ennis v. Nat’l Ass’n. of Bus. 
& Educ. Radio, Inc., 53 F.3d 55 (4th Cir. 1995). 
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association discrimination provision of the ADA.35  Den Hartog was discharged by the 
Wasatch Academy, a private boarding school where he had taught for over twenty-five 
years.  He and his family actually lived at the school.  He was discharged because over 
a period of approximately one-year his adult son, disabled with a  bipolar affective 
disorder, threatened and attacked several members of the Academy’s community, 
including the headmaster's two minor children.  Den Hartog and his wife refused a 
request that their son not be invited or permitted on the Academy’s grounds.  The court 
held that the ADA allows an employer to discipline or discharge a non-disabled 
employee when the disabled associate poses a direct threat to the employer's 
workplace. 

Reasoning from the language and legislative history of the ADA and from the 
EEOC's interpretive guidance, the court noted that the protection afforded by the 
association provision differs in one significant respect from that afforded to disabled 
employees. This difference is the application of the ADA's “reasonable 
accommodation” requirements; the ADA does not require an employer to make any 
reasonable accommodation to the disability of relatives or associates of an employee 
who is not disabled.36  The ADA specifically, defines the term “discriminate” to include 
“not making reasonable accommodations to the known physical or mental limitations 
of an otherwise qualified individual with a disability who is an applicant or employee . . . 
.”37  In addition, “[t]he employer need not provide any accommodation to the 
nondisabled employee.”38 

To make a disparate treatment prima facie case of association discrimination, the 
Tenth Circuit required the plaintiff to demonstrate that: 

 
(1) the plaintiff was “qualified” for the job at the time of the adverse 
employment action; (2) the plaintiff was subjected to adverse 
employment action; (3) the plaintiff was known by his employer at 
the time to have a relative or associate with a disability; and (4) the 
adverse employment action occurred under circumstances raising a 
reasonable inference that the disability of the relative or associate 
was a determining factor in the employer's decision.39 
 

Den Hartog was able to make the prima facie case of disparate treatment, but the 
employer was then able to offer a legitimate, non discriminatory reason for the 
discharge, i.e., the employee’s disabled son posed a very real threat to the workplace. 
 

2. MONEY MATTERS 
 
 The two Seventh Circuit cases, discussed in the introduction, offer distinctly 
different fact situations from those discussed above; they present issues of increased 
costs to the employer.  No legitimate, non-discriminatory reasons for the terminations 
were offered.  The evidence indicated that the employees were terminated because the 

                                                   
 
 
35 Den Hartog v. Wasatch Acad., 129 F.3d 1076 (10th Cir. 1997). 
36 Id. at 1084. 
37 Americans with Disabilities Act of 1990, 42 U.S.C. § 12112(b)(5)(A) (1994) (emphasis added). 
38 H.R. Rep. No. 101-485, pt. 2, at 61-62 (1990). 
39 Den Hartog v. Wasatch Acad., 129 F.3d 1076, 1085 (10th Cir. 1997). 
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healthcare costs of their relatives (associates) were very expensive.  In Larimer,40 Circuit 
Judge Posner reasoned that the employees’ twin daughters were not disabled because 
they had been released from the hospital by the time the case was tried.41  The issue, as 
Posner articulated, is whether a possible, or even probable, future disability can ever be a 
disability that triggers the protections of the Act.42  His answer was no. 

The Larimer court held that this particular fact situation would not be within the 
intended scope of the ADA.  Posner wrote: 
 

Three types of situation are, we believe, within the intended scope of 
the rarely litigated (this is our first case) association section. We'll 
call them “expense,” “disability by association,” and “distraction.”  
They can be illustrated as follows: an employee is fired (or suffers 
some other adverse personnel action) because (1) (“expense”) his 
spouse has a disability that is costly to the employer because the 
spouse is covered by the company's health plan; (2a) (“disability by 
association”) the employee's homosexual companion is infected with 
HIV and the employer fears that the employee may also have 
become infected, through sexual contact with the companion; (2b) 
(another example of disability by association) one of the employee's 
blood relatives has a disabling ailment that has a genetic component 
and the employee is likely to develop the disability as well (maybe 
the relative is an identical twin); (3) (“distraction”) the employee is 
somewhat inattentive at work because his spouse or child has a 
disability that requires his attention, yet not so inattentive that to 
perform to his employer's satisfaction he would need an 
accommodation, perhaps by being allowed to work shorter hours. 
The qualification concerning the need for an accommodation (that is, 
special consideration) is critical because the right to an 
accommodation, being limited to disabled employees, does not 
extend to a nondisabled associate of a disabled person.43 

 
Posner asserts that Larimer’s case fits none of these categories.  In particular, he 

argues that category one is not applicable because Larimer’s unit manager would not 
care about the actual expenses paid in benefits because they are not part of the unit’s 
budget.44  Since healthcare costs are spread across the entire company, Posner says that 
no particular individual in the company would care enough to terminate employees for 
the reason of excessive expenses. 

In contrast, in the most recent Seventh Circuit case, Dewitt v. Proctor Hospital,45 the 
plaintiff, a registered nurse, was successful when she sued under the association 
provision of the ADA.  Her case differed from Larimer in two ways.  First her husband 
was found to actually be disabled; he was suffering from cancer at the time she was 

                                                   
 
 
40 Larimer v. Int’l Bus. Mach., 370 F.3d 698 (7th. Cir. 2004). 
41 Id. at 699. 
42 Id. 
43 Id. at 700. 
44 Id. at 701. 
45 Dewitt v. Proctor Hosp. 517 F.3d 944 (7th Cir. 2008). 
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fired and his cancer was anticipated to linger on indefinitely.46  His disability was not 
just a possibility or probability, as the twins’ medical condition was classified in 
Larimer.  The twins were deemed to be healthy and normal, no longer disabled, at the 
time the employment decision was made.  Second, Proctor Hospital was self-insured 
and there was evidence that the expensive medical treatments were a concern to the 
hospital managers.47 

With a fact situation somewhat similar to that in both Larimer and Dewitt the Tenth 
Circuit reversed and remanded a Wyoming district court dismissal of an ADA 
association claim.  The parents of a child who suffered from a brain tumor that 
metastasized to his spine were terminated from employment with a self insured plant.48  
Both local and corporate managers were aware of the child’s condition and his need for 
experimental treatment in order to survive.49  It was significant for the court that, 
“healthcare costs for each employee were factored into the plant's budget line item for 
labor costs.”50  As in Dewitt, but not in Larimer, the question of disability was not at 
issue and the cost of healthcare for the employees’ associates was a significant concern 
for the companies. 

There are several concepts to be remembered from these cases.  First, the circuit 
courts will only recognize employees’ associates’ disabilities when they are in existence 
at the time of the termination; a mere concern that health issues will arise in the future 
is not enough to maintain a successful action.  Second, the employees have the burden 
of proving that the cost of the medical treatment was indeed the determining factor in 
the decision to terminate.  In a large corporation like IBM (ironically one who could best 
absorb and distribute the risk and cost of disabilities) the plaintiffs will have great 
difficulty showing that the cost of medical expenses of associates was the determining 
factor. 
 

III. THE ADA AMENDMENTS ACT OF 2008 
 

A. THE AMENDMENTS 
 

The ADA Amendments Act of 2008 (ADAAA) was enacted under Public Law 110-
325 and became effective January 1, 2009.  If gauged by its almost unanimous passage, 
judicial interpretations of the ADA resulted in broad Congressional dissatisfaction to 
the degree that the description of the amending act was “[t]o restore the intent and 
protections of the Americans with Disabilities Act of 1990.”51  Upon initial passage of 
the ADA, the prevailing similar legislation was the Rehabilitation Act of 1973, referred 
to as the Rehabilitation Act.52  Although the Rehabilitation Act is generally applicable to 
the elimination of discrimination, due to disability, by Federal executive branch 

                                                   
 
 
46 Id. at 948. 
47 Id. 
48 Trujillo v. Pacificorp, 524 F.3d 1149 (10th Cir. 2008). 
49 Id. at 1151. 
50 Id. 
51 Act of September 25, 2008, ADA Amendments Act of 2008, Pub. L. 110-325, 122 Stat. 3553.  For a 
thorough examination of the history of both the original enactment of the ADA, and the ADA 
Amendments Act of 2008,  see Chai R. Feldblum et al.,  The ADA Amendments Act of 2008, 13 TEX. J. 
C.L. & C.R. 187 (2008). 
52 Act of September 26, 1973, The Rehabilitation Act of 1973, Pub. L. 93-112, 87 Stat. 355. 
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agencies, certain Federal contractors, and programs receiving Federal financial aid, the 
subject of the legislation and some of the operative language used in the original ADA 
was largely the same as that of the Rehabilitation Act.  The conformity of language 
lends credence to pronouncements that Congress anticipated that interpretations made 
by the Courts would remain consistent between the two statutes: “[W]hile Congress 
expected that the definition of disability under the ADA would be interpreted 
consistently with how courts had applied the definition of a handicapped individual 
under the Rehabilitation Act of 1973, that expectation has not been fulfilled.”53 

Drawing specific and itemize criticism by Congress54 in the ADAAA were the cases 
of Sutton55, and Toyota.56  Statements within the Findings and Purposes of the amending 
Act exhibit the wishes of Congress that “the primary object of attention . . . should be 
whether entities covered under the ADA have complied with their obligations . . . and 
to convey that the question of whether an individual’s impairment is a disability under 
the ADA should not demand extensive analysis.”57  In point of fact, the ADAAA, again 
within the amending act’s Findings and Purposes (1) rejected the Sutton requirement of 
considering mitigating measures and its restriction of regarded as58 and (2) rejected the 
Toyota interpretation of substantially limits and determined that the interpretation was 
inappropriately high.59 

Although other changes were made by the amendment of the ADA, four stand out: 
(1) major life activity was given much more specific criteria bolstering disapproval of 
the Toyota case central to daily life interpretation;60 (2) the impact of assistive devices, 
except ordinary vision correction, cannot be considered in the determination of 
disability;61 (3) an impairment that is episodic or in remission qualifies within the 
ADAAA if sufficiently limiting when active;62 and (4) limitation of more than one major 
life activity is not required.63 

Paraphrasing the operative statutory language into a single statement, the term 
“disability” means: 

 
a physical or mental impairment, a record of such an impairment, or 
being regarded as having such an impairment that substantially 
limits (to be interpreted as broadly inclusive and without requiring 
extensive analysis) one or more major life activities of such 
individual, including, but not limited to, caring for oneself, 
performing manual tasks, seeing, hearing, eating, sleeping, walking, 

                                                   
 
 
53 Act of September 25, 2008, ADA Amendments Act of 2008, Pub. L. 110-325, 122 Stat. 35538 § 
2(a)(3). 
54 Id. § 2(a)(4)-(5), (b)(2)-(5) (2008). 
55 Sutton v. United Airlines, Inc., 527 U.S. 471 (1999). 
56 Toyota Motor Mfg., Kentucky, Inc. v. Williams, 534 U.S. 184 (2002). 
57 Act of September 25, 2008, ADA Amendments Act of 2008, Pub. L. 110-325, 122 Stat. 3553 § 2(b)(5) 
(2008). 
58 Id. § 2(b)(2)-(3). 
59 Id. § 2(b)(4)-(5). 
60 Id. § 3(2). 
61 Id. § 3(4)(E). 
62 Act of September 25, 2008, ADA Amendments Act of 2008, Pub. L. 110-325, 122 Stat. 3553 § 
3(4)(D). 
63 Id. § 3(4)(C). 
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standing, lifting, bending, speaking, breathing, learning, reading, 
concentrating, thinking, communicating, working, or major bodily 
functions such as the immune system, normal cell growth, digestive, 
bowel, bladder, neurological, brain, respiratory, circulatory, 
endocrine, and reproductive functions.  The ameliorative effects of 
mitigating measures such as medication, medical supplies, 
equipment, or appliances, low-vision devices (which do not include 
ordinary eyeglasses or contact lenses), prosthetics including limbs 
and devices, hearing aids and cochlear implants or other 
implantable hearing devices, mobility devices, or oxygen therapy 
equipment and supplies assistive technology, reasonable 
accommodations, auxiliary aids or services, and learned behavioral 
or adaptive neurological modifications shall not be considered.64 
 

Although Congress left no doubt that both Sutton and Toyota restrictions, were no 
longer acceptable, it additionally clearly ratified in the ADAAA purposes65 the 
principles of School Board of Nassau County v. Arline,66 a case decided under the 
Rehabilitation Act of 197367.  In Arline, an elementary school teacher (Arline, the 
plaintiff) afflicted with tuberculosis suffered a relapse after having been in remission for 
twenty years.  Following her second and third relapse within approximately two years, 
Arline was suspended with pay for the remainder of the school year.  At the end of that 
year, the 1978-1979 school year, Arline was discharged due to the seeming health threat 
she posed to others.  Arline alleged violation of the Rehabilitation Act by asserting that 
a person with a contagious disease may be considered a handicapped person (amended to 
disabled) within the definition of the Rehabilitation Act.  By its decision, the Supreme 
Court applied the regarded as language to include those with a record of contagious 
disease and who suffer an adverse employment decision due to perceptions, not 
performance, and required individualized findings as to whether they are an otherwise 
qualified individual.  Effectively the Court established that affect of the disability, in 
Arline the possible health threat, may not be separated from the regarded as condition to 
circumvent application of the statute.  With the passage of the ADAAA, the holding in 
Arline is now inarguably intended to be applicable to ADA cases and thus to those 
currently or previously suffering from a disease, or associated with such a person. 

 
B. THE AMENDMENT’S EFFECT ON THE ASSOCIATION PROVISION 

 
To date, the assertions made using the association provision as a basis for ADA 

relief have not been a major source of claims.  Based on Equal Employment summary 
data, for the years 2003-2007 ADA claims premised on association or relationship have 
averaged approximately 1.3% of the total claims for all impairments.68  Monetary 

                                                   
 
 
64 See Act of September 25, 2008, ADA Amendments Act of 2008, Public Law 110-325, 122 Stat 3553 
§3 (paraphrasing from the Act by removing paragraph numbers and by adding clarifying 
grammar). 
65 Act of September 25, 2008, ADA Amendments Act of 2008, Pub. L. 110-325, 122 Stat. 3553 § 
(2)(b)(3). 
66 School Bd. of Nassau County v. Arline, 480 U.S. 273 (1987). 
67 Act of September 26, 1973, The Rehabilitation Act of 1973, Pub. L. 93-112, 87 Stat. 355. 
68 See infra table 1. 
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recovery for association claims have accounted for less than one percent (.98%) of all 
recoveries for all impairments over the same period.69 

Recognizing that the association provision of the ADA was not modified by the 
amendment, the question of whether or not the expanded interpretation of substantially 
impaired and major life activity will generate additional controversy under the association 
provision of the ADAAA is, at this time, admittedly predicated upon speculation.70  It 
seems sensible, however, that the probable increase in the number of individuals 
considered “disabled” under the ADAAA would correspondingly increase the number 
of claims subject to being made based on the association provision.  If increased 
numbers of ADA claims can be anticipated due to the ADA amendments, examination 
of the reason or source of the discrimination may illuminate the probability of 
associational bias. 

As noted previously, Larimer71 articulated perceived reasons underlying ADA 
related “adverse personnel action[s]”: 
 

1.  Expense:  the monetary cost of the disability is being paid partly 
or wholly by the employer, such as health care cost; 
2.  Disability by association: the employer fears that the employee is 
currently, or in the future, may suffer the same disability as the 
associated individual (a) due to a communicable or infectious 
condition, such as HIV, or (b) due to a genetic condition which may 
be shared by the employee; or 
3.  Distraction:  the employee, although continuing to function as 
necessary to meet employment conditions, is not as productive due 
to the relationship to the disabled individual. 72 

 
Certainly an employer, or other for whose actions the employer is responsible, 

might be truly biased, as is perhaps tangentially touched in the court’s reference to 
homosexual relationships under its rationale (2).73  The ADAAA, however, specifically 
excludes both homosexuality and bisexuality from the definition of disability,74 thereby 
removing from ADAAA coverage a true bias based solely on sexual orientation.  
Alternatively, the danger resulting from the communicable nature of a disability, 
whether it is HIV, tuberculosis, or other infectious condition, would seem to be a logical 

                                                   
 
 
69 Id. 
70 Case decisions after January 1, 2009, the effective date of the  ADA Amendments Act of 2008, 
Pub. L. 110-325, 122 Stat 3553, have generally taken the position that the amending Act is not 
retroactive and therefore have declined to apply the amended provisions to cases pending on the 
effective date.  See Moran v. Premier Educ. Group, 2009 WL 507505 (D. Conn. 2009); Dvorak v. 
Clean Water Serv., 2009 WL 631247 (9th Cir. 2004); Pennie v. United Parcel Serv., Inc., 2009 WL 
855787 (N.D. Ill. 2009). 
71 Larimer v. Int’l Bus. Mach., Corp., 320 F.3d 698 (7th Cir. 2004). 
72 Id. at 700. 
73 Id. 
74 42 U.S.C. § 12211(a).  Also excluded as disabilities under 42 U.S.C. § 12211(b) are: “(1) 
transvestism, transsexualism, pedophilia, exhibitionism, voyeurism, gender identity disorders not 
resulting from physical impairments, or other sexual behavior disorders; (2) compulsive gambling, 
kleptomania, or pyromania; or (3) psychoactive substance use disorders resulting from current 
illegal use of drugs.” 



210/Vol.XIX/Southern Law Journal 
 
basis for concern to an employer.  The ADAAA itemizes a non-exclusive list of major-life 
activities75 which specifically extends coverage to the immune system, and presumably 
those having HIV, as well as respiratory, neurological, and other bodily systems.76  
When combined with the ADA regarded as disability category,77 any significant disease78 
would then ostensibly present an ADA disability.79  The communicable nature would, 
however, best be considered a non-allowable consideration in the personnel process 
unless it results from a qualification standard80 and poses a direct threat81 to the health or 
safety of others [in the workplace] that cannot be eliminated by reasonable accommodation.82  
Conversely, the Rehabilitation Act does allow exclusion from its protections, without 
reference to an existing qualification standard, of those with an infection or disease 
which is a direct threat to health or safety, or which prevents the employee from 
perform[ing] the duties of the job.83  Based on the qualification standard phrasing, employers 
and others governed by the ADAAA would therefore be well advised to include 
provisions dealing with health and safety when developing job criteria to assure 
workplace safety as well as compliance with the ADA. 

If the classifications or reasons listed in Larimer are accepted as accurate, one 
common factor seems to feasibly underlie each reason – economic impact.  Certainly 
under reason (1) there is an obvious link to either the health care cost which may be 
directly paid or absorbed by the employer, or an increased premium cost under a group 
health insurance plan.  Reason (2), much like reason (1) may link to expected health care 
costs that will be borne by the employer; either incurred by the employee directly or 
incurred by others to which the disabling condition may be transmitted, and for which 
the cost will be passed to the employer.  It should be noted that an employer may have 
a truly altruistic concern: to prevent an infectious disease from spreading to other 
employees, family or friends.  The good faith of the employer does not weigh, however, 
in the determination of ADA violation; the prohibition is clear regardless of good 
intent.84  Reason (3) speaks to productivity, often exhibited in absenteeism, and thereby 

                                                   
 
 
75 42 U.S.C. § 12102(2). 
76 42 U.S.C. § 12102(2)(B). 
77 42 U.S.C. § 12102(1)(C), (3)(A). 
78 Conditions which are only within the regarded as category and which are transitory and minor, 
having a duration of six months or less, are not covered due to 42 U.S.C. § 12102(3)(B).  The 
transitory language was added by ADA Amendments Act of 2008, Pub. L. 110-325, 122 Stat. 
3553ADAAA.  The conjunctive nature of the language “transitory and minor” opens the question of 
coverage if both criteria are not present. 
79 Nassau County School Bd. v. Arline, 480 U.S. 273 (1987), although decided under the 
Rehabilitation Act of 1973, presents such a fact pattern and was specifically cited with approval in 
the purposes of the ADA Amendments Act of 2008, Pub. L. 110-325, 122 Stat. 3553. 
80 42 U.S.C. § 12113(b) details as a defense to an ADA claim an employment qualification standard 
incorporating the prohibition of a direct threat to others. 
81 42 U.S.C. § 12111(3) defines direct threat as one which poses a significant risk and cannot be 
eliminated by reasonable accommodation. 
82 42 U.S.C. § 12111(3).  Note that 42 U.S.C. § 12113(e) allows exclusion from protection, in food 
handling activities (emphasis added), of those individuals having infectious diseases, as determined 
by the Secretary of Health and Human Services, and which cannot be eliminated by reasonable 
accommodation. 
83 29 U.S.C. § 705(20)(D). 
84 School Bd. of Nassau County v. Arline, 480 U.S. 273 (1987).  Although Arline was decided under 
The Rehabilitation Act of 1973, Pub. L. 93-112, 87 Stat. 355, the ADA Amendments Act of 2008, Pub. 
L. 110-325, 122 Stat. 3553, findings and purposes expressly approved the decision for application in 
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ultimately employer profit or loss. 
 

C. THE SOURCE OF COST 
 

The most visible example of the deleterious economic impact of the association 
provision to the employer appears in the context of the self-insured employer providing 
coverage to those associated with their employees.  Although the term self-insurance is 
sometimes denigrated since there may be little or no sharing of risk under actuarial 
principles, it serves the necessary descriptive purpose.  Self-insurance generally refers 
to the act of an individual or business of providing indemnity services for itself, or for 
its employees, rather than purchasing traditional insurance coverage.  The coverage 
could apply to the enterprise’s own activities, such as property and casualty perils, or as 
here applied to employee health expenses.  Although the employer may anticipate cost 
savings through the use of self-insurance; every decision has its adverse consequences.  
In addition to the hazards of coming within the application of federal regulation, such 
as the Employee Retirement Income Security Act of 197485 and state insurance 
requirements, any self-insurance plan requires that expenses be paid from some source.  
The expected source is, at least initially, the employer’s assets.  The employer may be 
able to recoup its expense by passing the cost to others by increasing the price of its 
product, or by decreasing or withholding employee wage increases.  If, however, the 
employer is in a highly competitive market or one which is heavily regulated, as 
exemplified by Dewitt,86 the problem is magnified.  The flexibility to adjust billings or 
profit structure, particularly in the short term, may be severely limited resulting in 
detrimental effects including reduced profits, negatively impacted employee morale, or, 
in the worst case, jeopardizing the employer’s existence. 

One obvious alternative is for an employer to provide employee access to 
traditional group health insurance coverage.  The adoption of such health insurance 
plan removes from the employer many of prominent hazards of providing health care 
to employees and those associated with the employee.  Plan administration and many 
regulatory compliance issues are passed to the insurance provider.  Plan losses and loss 
control are born by the insurance provider.  Mounting costs due to increasing claims 
experience will be borne by the insurer until the expenses cause an increased premium 
charge.  If the employer chooses to underwrite all or part of the premium cost, they 
again incur similar economic exposure to that of self-insurance as premium costs mount 
to recover plan expenses.  To the degree that the premiums are paid by the employees, 
employee morale or longevity may be negatively affected by increasing premium cost, 
especially when the cost can be strongly identified to specific co-workers, as compared 
to general economic conditions.  The pressure from either circumstance could, and has, 
induced employers to adjust their personnel to remove the negative business influence, 
economic or psychological, such claimants may pose.87 

The initial premium structure of group health insurance plans, and the amounts by 
which premiums may be adjusted in subsequent periods, commonly varies based on 

                                                                                                                    
 
 
ADA cases. 
85 Act of September 2, 1974, The Employee Retirement Income Security Act of 1974 (ERISA), Pub. L. 
93-406, 88 Stat. 829. 
86 Dewitt v. Proctor Hosp., 517 F.3d 944 (7th Cir. 2008). 
87 See id.   
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the size of the group and state insurance regulations.  Large group insurance health 
plans, generally more than fifty employees, are commonly rated based on medical and 
claims experience of the group.88  While several large individual health expense claims 
may certainly impact large group premiums, logically the larger the group, the less the 
overall economic impact. 

For small group health plans, fifty or fewer employees, the rate charged at issuance 
and the degree by which insurance premiums may rise in a given period are limited by 
state law.  Community rating and adjusted community rating,89 because they are tied to 
attributes of a greater demographic area, should show less influence to individual 
claims experience, with much the same results as might be obtained in a large group 
health plan.  Only nine states use community rating, however, whereas thirty-seven 
states use rate bands, and three states and the District of Columbia do not restrict small 
group rates.90  For those states using rate bands, rates wherein an average group rate is 
established, initial rates may exceed the rate band by varying percentages due to 
specific factors.91  Renewal rates, when rate bands are used, are limited to an annual 
increase, often of fifteen percent, which may include claims experience.92  Several years 
of increased premium cost of fifteen percent per year could well induce extraordinary 
action by either employers or employees which would violate the ADA. 
 

D. A PARTIAL SOLUTION – NATIONAL HEALTH CARE 
 

An employer grappling with falling profitability or declines in employee morale 
has very few options if the source of the difficulty is health expense, linked to the ADA 
or otherwise.  Effectively the only sure answer to the expense aspect is to not offer 
group coverage, or to limit employer contributions.93  In either case, the perceived 
desirability of employment by that employer will no doubt suffer.  In reality, 
discontinuing group benefits may not be a viable option if competition for employees is 
an issue. 

A national health care policy could be the answer, particularly as it relates to ADA 
associational claims, if the source of difficulty is primarily health costs.   The design of 
any national plan will be of utmost importance.  A plan which merely requires all 

                                                   
 
 
88 See National Association of Health Underwriters Consumer Guide to Group Health Insurance, at 
http://www.nahu.org/consumer/GroupInsurance.cfm (last visited February 28, 2009) (hereinafter 
Consumer Guide). 
89 Community rating utilizes a common rate derived from the health and demographic attributes of 
a geographic area.  Adjusted community rating allows additional factors particular to the small 
group to influence the available rate, but not beyond degrees or percentages specified by the 
regulatory agency. 
90 Janet L. Kaminski Leduc, Community Versus Experience Rating Health Insurance, (July 3, 2008), at 
http://www.cga.ct.gov/2008/rpt/2008-R-0377.htm (last visited February 28, 2009)  But see 
Consumer Guide, supra note 89 (reporting that thirty-eight states use medical underwriting for 
small group plans). 
91 Leduc, supra note 91.  Issuance percentage variation is often set at 15-25%, but Arizona is at 60%. 
92 Id. 
93 In the period 1999-2008 the percentage of employers offering health benefits declined in firms of 
1-9 employees from 56% to 49%, and in firms of 3-199 employees from 65% to 62%.  Firms with 
more than 199 employees remained constant at 99% coverage.  Employer Health Benefits 2008 
Summary of Findings (Exhibit E), The Kaiser Family Foundation and Health Research & Educational 
Trust. 
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employers to provide insurance does not cure the problem of escalating premiums if 
the current systems remain in place.  To solve the problem of one, or a few, 
extraordinary claims exacerbating the cost to the employer or coworkers, the pool of 
affected insureds must to be expanded. 
 

1. PNHP NATIONAL PLAN 
 

One of the most extreme proposals is that offered by the Physicians for a National 
Health Program, referred to as the PNHP.  In broad strokes, the proposal94 would: 
 

• Establish a single-payer Medicare type system which would cover every 
citizen for medically necessary services. 

• Private insurance coverage would be prohibited which would duplicate 
national health care coverage. 

• Hospitals would be paid a budgeted amount for services by the national 
health care system, after annual negotiations to establish the appropriate 
amount. 

• Physician’s fees for services covered within the plan would be based on a 
fee schedule, or salary if through an institution or hospital. 

• Funding for the program is suggested to be through and income or other 
progressive tax. 
 

Almost without question, a plan of this type would eliminate ADA associational 
claims, or ADA claims in general, which have as their basis health expense.  Effectively 
each employee would be covered under the national plan and the employer’s or other 
employees’ cost would not be changed by virtue of continued employment of the 
employee serving as the source of ADA coverage. 
 

2. OBAMA-BIDEN PLAN 
 

With the election of President Obama, the likelihood of his national health care 
plan, or one substantially similar, obviously becomes much greater.  The Obama-Biden 
plan, referred to as the Obama plan, as with others such as the one offered by U.S. 
Senate Finance Committee Chairman Max Baucus95, contemplates continued 
participation by the private health insurance industry.  Although the specifics of the 
Obama plan are not yet widely available, the generalized provisions published prior to 
the 2008 election provide a glimpse:96 

                                                   
 
 
94 Physicians for a National Health Program, Proposal of the Physicians' Working Group for Single-
Payer National Health Insurance, at 
http://www.pnhp.org/publications/proposal_of_the_physicians_working_ 
group_for_singlepayer_national_health_insurance.php  (last visited March 1, 2009). 
95 Senator Max Baucus, Call To Action Health Reform 2009, at 
http://finance.senate.gov/healthreform2009/ finalwhitepaper.pdf (last visited March 3, 2009). 
96 The Obama-Biden Health Plan, at http://www.barackobama.com/issues/healthcare/ (last 
visited March 3, 2009). 
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• Create a National Health Care Exchange which would guarantee 
coverage for essential and preventative care either through a public plan, 
or approved private plan. 

• Require large employers to either provide health care coverage, or 
contribute to the cost of the public plan. 

• Provide federal assistance to small employers with catastrophic health 
expenses. 

• Required health coverage for children. 
 

The Obama plan would also have the prospective effect of largely eliminating 
ADA discrimination due to health cost since an employer would presumably have the 
option of converting their employees’ coverage to that of the National Health Exchange.  
How much autonomy private insurers would retain, especially in the long run, under 
the Obama plan remains an unanswered question. 
 

E. WHERE THE AMENDMENT MAY LEAD 
 

Under the ADA prior to its amendment, Supreme Court restrictions, as viewed by 
Congress, of definitional terms frustrated the proper application of the statute.  
Certainly, cases such as Toyota, and Sutton would see revised outcomes under the new 
provisions.  Those cases which relied upon the central to daily life restriction, allowed 
mitigating measures to remove the characterization of disability, or required more than 
one major life activity to be affected would be questionable under the ADAAA.  
Certainly, many of the cases discussed above would, at best, likely be differently 
decided under the ADAAA.  

Other cases having a basis in employee attendance, such as Young v. Cooper 
Lighting, Inc.97 presents a somewhat common example of claims presented under the 
association provision.  Young, the plaintiff, was terminated due to excessive absences.  
In part, Young brought suit under the ADA association provision alleging his absences 
and therefore his termination was based on the need to care for his wife, who had been 
diagnosed with terminal bone cancer.  Although the case specifically deals with 
question of the dismissal on the pleadings, the court does note that employer actions 
based on a record of past absences is not actionable.98  The court ruled in favor of Young in 
reversing the motion to dismiss, thereby allowing additional trial findings as to whether 
or not the termination was based on Young’s record of absences, or on the expectation 
of future absences, due to the care necessary for the wife. 

Similarly, Overly v. Covenant Transport, Inc.99 dealt with an employee caring for a 
disabled daughter.  No dispute appeared to exist as to the disability characterization of 
the daughter.  The crux of the problem involved the employee’s difficulty in complying 
with the schedule the employer required, especially when there were special 
circumstances which necessitated varying the employee’s regular employment 

                                                   
 
 
97 Young v. Cooper Lighting, Inc., 2009 W.L. 4491396 (S.D. Miss., 2008). 
98 Id. (citing Reddingger v. Hosp. Cent. Serv., Inc., 4 F.Supp.2d. 405 (E.D. Pa. 1998). 
99 Overly v. Covenant Transport, Inc., 178 Fed. Appx. 488 (6th Cir. 2006). 
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obligations.  Although there were factual disputes, including whether or not FMLA100 
leave was requested or denied, the court found the employment termination did not 
violate the ADA since the association provision does not require accommodation.  
Comments, though contested, to the end that if she had too much going on with her 
daughter, then perhaps she should be taken off her job101 were not dispositive since it could 
merely be a statement of a supervisors concern for an employee who was not meeting 
employment expectations. 

A fact pattern which would perhaps necessitate a different decision on the 
presence of disability after the amendment of the ADA is presented in Hilburn v. Murata 
Electronics North America, Inc.102  The absences of the employee again serve as a 
motivating factor in the employer’s actions, alleged both a failure to allow the employee 
to transfer to a different position, and a subsequent lay-off. Although the case contains 
elements of both direct and associational ADA claims, the plaintiff’s claim of direct 
discrimination based on her coronary heart disease is here important.  The case does not 
offer a dispute as to the existence of the conditions alleged by the employee, including 
significant health issues for both she and her family.   Of interest in the case is the 
position taken by the court.  The court found that Hilburn did not show a substantial 
limitation in major life activities, and therefore was not disabled.   Evidence included 
Hilburn’s physician’s testimony that Hilburn, due to the heart disease, had a diminished 
activity tolerance for normal daily activities, and had imposed a ten pound lifting limit 
on such activities.  Even though the court couched its decision on the statements being 
conclusory, and therefore not adequate evidence, one has to wonder if the same 
decision would result under the ADAAA with its implied directive to inclusively 
interpret questions as to whether or not a condition is substantially limiting. 

 
IV. POLICY CONSIDERATIONS 

 
The ADAAA has created both optimism and concern for the future.  The original 

ADA did not clearly define the term “substantially limits” or “major life activities,” nor 
did it give any executive agency authority to establish binding guidelines.103  A number 
of federal court decisions over the past decade have restricted the ADA’s protections 
and have reduced the number of employees who had protection under the Act.  The 
ADAAA will expand the number of workers who will be classified as disabled because 
judges will be required to read the ADA more broadly.  The use of mitigating devices 
will be not considered when determining whether an individual is disabled and 
therefore entitled to ADA protections.  The Amendment also expands ADA protection 
to individuals with episodic impairments or conditions that may be in remission.  These 
changes, widely hailed as much needed benefits, will now be provided to the disabled 
and their associates. 

However, this expanded coverage will present significant new burdens for 
employers.  Not only will they have to rethink their job descriptions and protocols to 
provide reasonable accommodation, they will also have to bear the increasing cost of 

                                                   
 
 
100 Act of February 5, 1993, The Family Medical Leave Act of 1993, Pub. L. 103-3. 
101 Id. at 494. 
102 Hilburn v. Murata Elecs. N. Am., Inc., 181 F.3d 1220 (11th Cir. 1999). 
103 The legislation was probably intentionally created vague in order to receive bipartisan support.  
There were fewer details upon which to disagree.  
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healthcare plans.   As we saw in the Larimer and Trujillo association cases, smaller 
employers who are self insured will be more heavily impacted by the expanded 
coverage of the ADAAA.  Employers are already struggling to meet increasing 
healthcare expenses.  One very recent example is found in Delphi Corporation’s 
Chapter 11 case.104  Delphi is a parts supplier that had originally been part of General 
Motors.  Since late 2005 Delphi has been under Chapter 11 protection; in February, 2009 
it won the bankruptcy court’s approval to terminate health benefits for approximately 
15,000 retired employees.  Ending the health benefits will enable Delphi to eliminate 
more than $1 billion in liabilities and $70 million in annual cash costs.  Although the 
company acknowledges that this will be a significant hardship for its retirees, it is also 
noted that, “the escalating health-care costs have been a key reason for the deterioration 
of the domestic auto industry.”105  GM, Ford, and Chrysler have already modified or 
eliminated their healthcare benefits for retirees. 

In effect, the ADAAA is shifting more of the expense of disability from employees 
to employers.  Apparently the reasoning of Congress is that the corporations are better 
able to spread the costs.  However, it is also becoming clear that in this economic storm 
the companies may not effectively be able to absorb and distribute the expense.   

Another policy consideration lies in the fact that the ADA and its association 
provision in particular, operates to assess a random hidden tax on employers.  It is 
random in that companies have no way to discover, or control for, the expenses of its 
employees’ associates’ disabilities.  When hiring a disabled employee, the company can 
at least assess the employee’s ability to perform the essential functions of the job and 
can determine in advance if it can make reasonable accommodation for the disability.  
The company can select employees to effectively avoid undue hardship. In contrast, 
when required to pay the expenses of the disabilities of employees’ associates, the 
corporations have no prior knowledge or ability to budget for the additional costs. 

In summary, it is clear that the ADAAA will continue to benefit the disabled.  But, 
at what cost to the corporation and the economy?  Can corporate America, especially 
the smaller self-insured companies, absorb and effectively distribute the expenses of 
employees’ associates’ disabilities? 
 

V. CONCLUSION 
 

The liberalization of interpretative rules resulting from the amended ADA will 
expand availability to more claimants.  That was the intention of Congress.  One might 
also hope for fewer disputes under the assumption that whether a condition is a 
disability should no longer demand extensive analysis.106  Even assuming recognition by 
those governed by the ADA of the increased protection, there remain the vexatious 
issues regarding how absenteeism may affect the ADA requirement that the employee 
be otherwise qualified, the difficult question of what accommodations are reasonable, and 
how best to deal with extraordinary expenses that may result from the disability.  With 
respect to associational disability, contentious issues associated with absenteeism, 
distraction, and health expenses will likely spawn additional cases.  The ultimate 

                                                   
 
 
104 David McLaughlin, Delphi Wins Approval to End Retiree Benefits, WALL ST. J., Feb. 25, 2009, at B3. 
105 Id. 
106 Act of September 25, 2008, ADA Amendments Act of 2008, Pub. L. 110-325, 122 Stat. 3553 § 
2(b)(5). 
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answer to health expense may reside in the establishment of a national health care 
program.  Looking to the other issues, there is no solution on the horizon which would 
easily reconcile the opposing positions. 

Summarizing the potential lessons from the amended ADA, affected employers are 
advised to (1) liberally interpret any condition as disabled, unless the condition is 
transitory and minor; (2) have job descriptions or qualification standards that 
incorporate every essential aspect of a job; (3) incorporate into job descriptions 
statements regarding workplace safety and standards of conduct; (4) formalize 
procedures for absenteeism, requests for leave, and in particular any requests for 
accommodations having a basis in law, such as FMLA and pregnancy; and (5) educate 
all managers on the requirements of the ADA and the need to document all 
accommodations made, offered or requested, when a disability may be present. 
 
 

Table 1 – EEOC REPORTED CLAIMS BASED ON ASSOCIATION 
FISCAL YEARS 2004 2007107 

EEOC 
Tables listed 

as 
associational  

2004 2005 2006 2007 Cumulative 

 %* # %* # %* # %* # Av. 
%* 

Merit Factor 
Resolutions** 

45 1.3 36 1.1 42 1.3 38 1.0% 207 1.2 

Receipts 
(complaints) 

222 1.4% 184 1.2% 194 1.2% 253 1.4% 1054 1.3 

Resolutions 218 1.3% 216 1.4% 200 1.3% 214 1.4% 1072 1.34 

Monetary  
($) Benefits 

due to 
association / 
relationship 

$ benefit # 
people 
benefit 

$ benefit #  people 
benefited 

$ benefit # 
people  
benefit 

$ benefit # 
people 
benefit 

Cumulative $ 
Benefits 

$ benefit #  
people 
benefit 

$547,524 32 $465,164 33 $466,028 35 $579,296 29 $2,360,964 160 

Total 
Benefits for 

all 
impairments 

$47,697,860 2,713  
$44,843,117 3,008  

$48,784,081 3,407 $54,540,645 3,190 $241,104,280 14,650 

*Percentage data reflects the percentage that the raw number of claims based on 
association / relationship bears to the total of all categorized ADA   impairments 
reported. 
**Merit factor resolutions include settlements, withdrawals with benefits, successful 
conciliations and unsuccessful conciliations. 

                                                   
 
 
107 The data from the table were derived from the EEOC information and tables published at 
http://www.eeoc.gov/stats/ada.html and the sub pages listed thereon.  Inconsistencies may 
appear in the base EEOC tables due to claims based on multiple causes and carryovers from prior 
years. The web pages containing the data were last visited on February 25, 2009.  


