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I. INTRODUCTION 
 

Adams sat at his desk staring in disbelief at the letter in his hands.  The last month 
had already been bad enough.  A fire had destroyed the centerpiece of his commercial 
real estate portfolio, a six-story atrium style office building.  Worse yet, three employees 
of tenants had died from smoke inhalation as they tried to escape the inferno.  
Wrongful death law suits were immediately filed against him and his company.  And 
now there was this letter from his Comprehensive General Liability insurance carrier 
notifying him that because the deaths were caused by smoke inhalation, the company 
would not defend or cover the claims.  He was dumbfounded by their reasoning.  His 
carrier was claiming that the smoke from the fire that was allegedly the cause of death 
was pollution and therefore the claims were within the scope of the pollution exclusion 
in the policy and were not covered.  Being a careful businessperson intent on making 
sure all risks were covered, Adams had read his policy carefully when he initially 
obtained it and on each renewal.  He was familiar with the pollution exclusion but 
thought it applied to environmental pollution like that regulated by state and federal 
laws.  It seemed impossible to him to have a fire without smoke and that a policy 
covering damage from the fire would have to include damage from the fire’s smoke.  
Now it appeared that not only would he have to pay to defend the claims, he was 
facing the potential of losing everything because he did not have coverage. 

While the scenario in the introduction is fiction, it is loosely based on a variety of 
occurrences from across the nation since the pollution exclusion first appeared in 
Comprehensive General Liability (CGL) insurance policies in the early 1970s.1  Insurers 
have used the most recent form of the exclusion, the absolute pollution exclusion, to 
attempt to avoid defending and covering claims related to damages and injuries from a 
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1 The most recent example occurred in Houston, when Great American Insurance Co. attempted to 
avoid claims for deaths of three persons killed while trying to escape from a fire in an office 
building on the grounds that the deaths were caused by the smoke, fumes and soot from the fire 
and therefore pollution within the scope of the absolute pollution exclusion clause.  After a 
firestorm of publicity, the company backed off its claims.  See Mary Flood, Insurance Loophole 
Claimed in Fire Deaths, HOUSTON CHRON., Dec. 17, 2008, at B1; Lisa Falkenberg , Insurers Lay Down a 
Smoke Screen, HOUSTON CHRON.., Dec. 17, 2008, at B1; Lisa Falkenberg, Pollution Rulings Defy All 
Logic,  HOUSTON CHRON., Jan. 12, 2009, at B1; Jeff Casale, Insurer Ends Effort To Label Fire Claim as 
Pollution , BUS. INS., Jan. 23, 2009. 
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wide range of occurrences including an accidental explosion releasing a cloud of toxic 
hydrofluoric acid,2 carbon monoxide released from faulty equipment such as furnaces 
and tandoori ovens,3 ammonia spills and accidental spraying of insecticides,4 diesel fuel 
back-flow from a faulty intake valve on a fuel storage tank,5 exposure to toxic 
substances at work site,6 unintended release of titanium tetrachloride within plant and 
with no escape into environment,7 chemical spill (MDI) in transit from faulty container,8 
manganese fumes produced during proper use of welding equipment,9 and inhalation 
of vapors from application of epoxy sealant to concrete floor.10 

This paper first will examine the historical background, purpose and evolution of 
the pollution exclusion in CGL policies.  It then will look at the court interpretations of 
the exclusion and the arguments that have been used to both limit and to expand the 
scope of coverage.  In concludes with suggestions for businesspeople utilizing CGL 
policies to protect their businesses. 
 

II. EVOLUTION OF THE POLLUTION EXCLUSION TO  
COMPREHENSIVE GENERAL LIABILITY INSURANCE POLICIES 

 
To understand the arguments that form the basis of litigation related to the 

insurer’s responsibility to defend and indemnify claims where the pollution exclusion 
might be applicable, it is important to understand the history and evolution of the 
exclusion clause.  In the commercial insurance business there are two main types of 
policies.  The first is an “all risk” policy that generally covers losses from any type of 
peril that is not specifically excluded.11  The second type of policy, a “named-perils” 
policy, only covers those specific perils listed in the policy.12  For example, if an “all 
risk” policy contained an exclusion naming a specific peril (such as pollution) that 
would not be included in the coverage of the policy, then a person buying that “all risk” 
policy with the exclusion would generally also attempt to buy a “named-perils” policy 
to cover the peril excluded under the “all risk” policy as a strategy to prevent gaps in 
the insurance protection. 

The development of CGL policies and the pollution exclusion has been well 

                                                   
 
 
2Nat’l Union Fire Ins. Co. of Pittsburgh, Pa. v. CBI Indus., Inc., 907 S.W.2d 517 (Tex. 1995). 
3 Bernhardt v. Hartford Fire Ins. Co., 648 A.2d 1047 (Md. Ct. Spec. App. 1995); Am. States Ins. Co. v. 
Koloms, 687 N.E.2d 72 (Ill. 1997); Western Alliance Ins. Co. v. Gill, 686 N.E.2d 997 (Mass. 1997); 
Stoney Run Co. v. Prudential-LMI Commercial Ins. Co., 47 F.3d 34 (2d Cir. 1995); Anderson v. 
Highland House Co., 757 N.E.2d 329 (Ohio 2001); Richardson v. Nationwide Mutual Ins. Co., 826 
A.2d 310 (D.C. Cir. 2003); Reed v. Auto-Owners Ins. Co., 667 S.E.2d 90 (Ga. 2008). 
4 Deni Assoc. of Florida, Inc., v. State Farm Fire & Cas. Ins. Co., v. Fla. Farm Bureau Mut. Ins. Co., 
711 So. 2d 1135 (Fla. 1998); Reddy Ice Corp. v. Travelers Lloyds Ins. Co., 145 S.W.3d 337 (Tex. App.  
2004). 
5Kent Farms, Inc. v. Zurich Ins. Co., 998 P.2d 292 (Wash. 2000). 
6 Bechtal Petroleum Operations, Inc. v. Cont’l Ins. Co., 147 Cal. Rptr.2d 399 (Cal. Ct. App. 2002). 
7 Kerr-McGee Corp. v. Ga. Cas. & Surety Co., 568 S.E.2d 484 (Ga. Ct. App. 2002). 
8 Urethane Int’l Prod. v. Mid-Continent Cas. Co., 187 S.W.3d 172 (Tex. App. 2006). 
9 Clendenin Bros., Inc. v. U. S. Fire Ins. Co., 889 A.2d 387 (Md. 2006). 
10Fireman’s’ Ins. Co. of Washington D.C. v. Kline & Son Cement Repair, Inc., 474 F. Supp. 2d 779 
(E.D. Va. 2007). 
11 Robert Cornejo, What Does Contamination Mean?  The Second Circuit’s Approach to an Insurance 
Policy’s Contamination Exclusion, 15 MO. ENVTL. L. & POL’Y REV. 171, 178 (2007). 
12 Id. 
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documented in a number of cases and articles and is not disputed.13  The CGL policy 
came into existence in the 1940s.  Prior to that time insurance was structured to cover 
liability only for expressly identified perils (named-perils coverage).  The shift to 
covering all liability unless specifically excluded marked a significant shift in approach 
and in the level of risk undertaken by companies.  Initially this risk appeared to be 
somewhat limited in that the language of the policies specified that to be covered; the 
injury had to arise from an “accident.”14  However, creative interpretations by courts of 
the word “accident” proved to make the risk larger than anticipated.  In response, the 
insurance industry changed the word “accident” to “occurrence” in 1966.15  An 
“occurrence” was defined as “an accident, including continuous or repeated exposure 
to conditions, which results, during the policy period, in bodily injury or property 
damage neither expected nor intended from the standpoint of the insured.”16  The goal 
of the definition was to exclude claims where damage was the natural and obvious 
consequence of the ongoing operation of the business.  But some courts read it 
differently and allowed recovery for claims where ongoing business operations of the 
insured included the intentional discharge of pollutants that resulted in a loss that was 
neither intended nor expected.17 

The insurance industries’ response to this expansive interpretation by some courts 
was both predictable and swift.  Rather than continue to address the inconsistency in 
interpretation by the courts through changing the broader language of the CGL policy, 
the industry, in the early 1970s, introduced a pollution exclusion into the standard 
policy.  This exclusion typically read: 
 

This policy shall not apply [to] bodily injury arising out of the 
discharge, dispersal, release or escape of smoke, vapors, soot, fumes, 
acids, alkalis, toxic chemicals, liquids or gases, waste materials or 
other irritants, contaminants or pollutants into or upon land, the 
atmosphere, or any watercourse or body of water, but this exclusion 
does not apply if such discharge, dispersal, release or escape is 
sudden and accidental….18 
 

This exclusion was an attempt by the insurance industry to achieve consistency of 
interpretation across state courts19 for the purpose of making exposure predictable and 

                                                   
 
 
13 See, e.g., Richardson v. Nationwide  Mut. Insurance Co., 826 A.2d 310, 316 (D.C. Cir. 2003); Kent 
Farms, Inc. v. Zurich Ins. Co., 998 P.2d 292, 294 (Wash. 2000); E. Joshua Rosenkranz, The Pollution 
Exclusion Clause Through the Looking Glass, GEO. L.J. 1237, 1241 (1986).  The Court in Richardson 
provides a detailed discussion of the history of the pollution exclusion clause in insurance policies, 
court cases interpreting the scope of these clauses, the similarity between the language of 
environmental statutes and pollution exclusion clauses, and general interpretation of language in 
insurance contracts. 
14 See Richardson, 826 A.2d at 317. 
15 Comejo, supra note 11, at 51.   
16 Rosenkranz, supra note 13, at 1246-1247. 
17 Id. at 1251. 
18 Bernhardt v. Hartford Fire Ins. Co., 648 A.2d 1047, 1051 (Md. Ct. Spec. App. 1995). 
19 Because of the McCarran-Ferguson Act, 15 U.S.C. 1011, enacted by Congress in 1945, the 
individual states have the responsibility for regulating the insurance industry and the insurance 
business is largely exempt from Federal Antitrust Laws.  This situation leads to minor variations in 
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avoiding liability for acts of intentional pollution.  The attempt was not entirely 
successful  as some courts held that the exclusion did not preclude coverage for gradual 
but unintentional pollution.20  The federal government’s passage of the Comprehensive 
Environmental Response, Compensation, and Liability Act (CERCLA)21 in 1980 only 
compounded the problem.  As noted in Richardson v. Nationwide Mutual Insurance Co.: 
 

CERCLA was enacted in order to allow the government and private 
individuals or entities to act as quasi-regulators over environmental 
pollution by allowing them to carry out the cleanup of hazardous 
waste sites and then recover the expenses of the cleanup from the 
responsible parties.  In response to this legislation, parties alleged to 
have engaged in environmental pollution at hazardous waste sites 
began to claim that the standard CGL policy required their insurers 
to defend them in such actions and to indemnify them if they were 
found liable.  Considerable litigation ensued, especially over the 
meaning of the “sudden and accidental” exception to the general 
pollution exclusion.22 
 

Faced with mounting costs in both defense and indemnification for retroactive 
pollution clean-up costs based on a law that didn’t even exist when the exclusion was 
initially added to the CGL policies, the industry responded swiftly.  By 1986 it had 
introduced the absolute pollution exclusion clause that has become industry-standard 
today.23  While the wording of the absolute pollution exclusion clause might vary from 
state to state, the following was typical of these new clauses: 
 

This insurance does not apply: 
(1) to bodily injury or property damage arising out of the 
actual, alleged or threatened discharge, dispersal, release or 
escape of pollutants: 

(a) at or from premises owned, rented or occupied by 
the named insured; 
(b) at or from any site or location used by or for the 
named insured or others for the handling, storage, 
disposal, processing or treatment of waste;  
(c) which are at any time transported, handled, stored, 
treated, disposed of, or processed as waste by or for the 
named insured or any person or organization  for 
whom the named insured may be legally responsible; 
or  
(d) at or from any site or location on which the named 

                                                                                                                    
 
 
the industry-standard clauses as they are approved by the individual state insurance boards and to 
the potential for large variations of interpretation among state courts across the country. 
20 Richardson v. Nationwide Mut. Ins. Co., 826 A.2d 310, 319 (D.C. Cir. 2003) (citing Stempel, Reason 
and Pollution: Correctly Construing the “Absolute” Exclusion in Context and in Accord With Its Purpose 
and Party Expectations, 34 TORT & INS. L.J. 1, 5 (1998)). 
21 42 U.S.C. Sec. 9601 et. seq.. 
22 See Richardson, 826 A.2d at 317 (citation omitted). 
23 Id. at 318. 
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insured or any contractors or subcontractors working 
directly or indirectly on behalf of the named insured 
are performing operations: 

(i) if the pollutants are brought on or to the site or 
location in connection with such operations; or  
(ii) if the operations are to test for, monitor, clean 
up, remove, contain, treat, detoxify or neutralize 
the pollutants. 

(2) to any loss cost or expense arising out of the 
governmental direction or request that the named insured 
test for, monitor, clean up, remove, contain, treat, detoxify or 
neutralize pollutants. 

Pollutants mean any solid, liquid, gaseous or thermal irritant or 
contaminant including smoke, vapor, soot, fumes, acids, alkalis, 
chemicals and waste.  Waste includes materials to be recycled, 
reconditioned or reclaimed.24 

 
The evolution of this clause to the absolute pollution exclusion set the stage for 
continuous litigation across the states related to the insurers’ responsibility to defend 
and to indemnify the claims against insureds. 
 

III. CASE INTERPRETATIONS OF POLLUTION EXCLUSION CLAUSES (PECS) 
 

These pollution exclusion clauses discussed above have been the subject matter of 
many court decisions and legal articles, without any real definitive answer whether 
these PECs give insurers the right to deny coverage under their general liability 
policies.25  Courts have struggled with the interpretation of these clauses and have used 
a variety of reasons for either denying or upholding the application of pollution 
exclusion clauses of PECs. 
 

A. ARGUMENTS LIMITING SCOPE OF PECS 
 

Courts have come up with a number of different reasons why a PEC does not 
apply to a specific case, thus making the insurance company liable to its insured for 
resulting claims under the policy.  Some courts have taken the position that the 
definition of a pollutant in a typical PEC does not apply to “sudden and accidental” 
pollution.  Other courts have limited the scope of these clauses to environmental 
pollution only, thus removing indoor pollution from the scope of a PEC.  Still others 
have used the Doctrine of Reasonable Expectation to limit its scope – i.e. what did the 
insured reasonably expect the policy to cover.  Some courts simply said the material in 
question was not “waste material,” which is generally defined as a pollutant in these 
clauses, and therefore is outside the scope of the PEC.  But the most common reason for 

                                                   
 
 
24 Western Alliance Ins. Co. v. Gill, 686 N.E.2d 997, 999 (Mass. 1997). 
25 Solvent Underwriters Subscribing to Energy Ins. Int’l, Inc. v. Furmanite Am., Inc., 2009 WL 
280500 (Tex. App. 2009) (providing  an example of such a case where the Texas Court of Appeals 
ruled as recently as February 5, 2009 on the applicability of such a clause to an insurer’s refusal to 
defend its insured in a toxic tort lawsuit). 
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denying the application of a PEC is based on the ambiguity of the language in the 
clause.  A discussion of cases applying these various reasons limiting the scope of a PEC 
is set out below. 

 
1. SUDDEN AND ACCIDENTAL 

 
One of the early cases dealing with coverage of a comprehensive general liability 

insurance policy (CGL) which contained a PEC was decided by the Superior Court of 
New Jersey in 1975.26  This case involved an oil spill caused by vandalism, but 
nevertheless making the lessee of the land liable for the clean-up costs under New 
Jersey law.  Lansco, the lessee, was sure that his CGL policy would cover this oil spill 
because his policy specifically stated: “The company will pay on behalf of the insured 
all sums which the insured shall become legally obligated to pay as damages because of 
. . . property damage to which this insurance applies caused by an occurrence.”27  
However, the policy contained a PEC with the following wording: 
 

This insurance does not apply [to] bodily injury or property damage 
arising out of the discharge, dispersal, release or escape of smoke, 
vapors, soot, fumes, acids, alkalis, toxic chemicals, liquids or gases, 
waste materials or other irritants, contaminants or pollutants into or 
upon land, the atmosphere or any water course or body of water, 
but this exclusion does not apply if such discharge, dispersal, release 
or escape is sudden and accidental.28 
 

An occurrence was then defined in the policy “as an accident ‘which results in bodily 
injury or property damage neither expected nor intended from the standpoint of the 
insured.’”29 

The insurance company claimed that the occurrence in this case, the oil spill, was 
neither sudden nor accidental, and therefore denied coverage under the PEC.  The 
Superior Court of New Jersey however viewed an occurrence differently than the 
insurance company.  The Court stated that the occurrence must be viewed from the 
position of the insured, not the insurance company.  Based on the facts of this case, the 
Court found that the occurrence was sudden and accidental, since Mr. Lansco was neither 
responsible for nor aware of the spill, and therefore it was excluded from the PEC and 
the insurance company was liable for the damages.  In the Court’s opinion, the fact that 
a third party may have intentionally caused the spill was irrelevant. 

 
2. ENVIRONMENTAL POLLUTION LIMITATION 

 
The U.S. Court of Appeals for the Second Circuit was asked to rule on the 

applicability of a standard PEC to indoor pollution.  In Stoney Run Co. v. Prudential-LMI 
Commercial Insurance Co.,30 a faulty heating and ventilation system emitted carbon 

                                                   
 
 
26 Lansco, Inc. v. Dep’t of Envtl. Prot. of the State of N. J., 350 A.2d 520 (N.J. Super. Ct. Ch. Div. 
1975). 
27 Id. at 523. 
28 Id. (emphasis added).  
29 Id. 
30 Stoney Run Co. v. Prudential-LMI Commercial Ins. Co., 47 F.3d 34 (2d Cir. 1995). 
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monoxide into the apartments of an apartment complex located in Kingston, New York, 
killing and injuring several of the tenants.  Three actions were filed against the owner of 
the apartment complex, with two of the parties (Gruner and Schomer) pleading carbon 
monoxide poisoning as the cause of death, and the third party (Baker) pleading 
personal injury, pain and suffering due to the negligent actions of the landlord.  The 
insurance company refused to defend the Gruner and Schomer actions on the basis of 
their pleadings, and denied coverage to Baker because of the PEC in his general 
commercial liability policy.  The applicable provisions in this policy state: 
 

This insurance does not apply [to bodily] injury or property damage 
arising out of the actual, alleged or threatened discharge, dispersal, 
release or escape of pollutants [at] or from premises you own, rent or 
occupy. . . .  
Pollutant means any solid, liquid, gaseous or thermal irritant or 
contaminant, including smoke, vapor, soot, fumes, acids, alkalis, 
chemicals and waste.  Waste includes materials to be recycled, 
reconditioned or reclaimed.31 
 

In this case, the United States District Court for the Northern District of New York, 
after its review of the wording of the PEC, held that the carbon monoxide poisoning 
was directly covered by the PEC.  In the Court’s opinion, “[t]here was a ‘discharge, 
dispersal, release or escape’ of carbon monoxide, a ‘pollutant,’ ‘at or from the premises’ 
owned by Plaintiffs,”32 and therefore the PEC applied, denying coverage to the insured.  
On appeal, Plaintiffs argued that the District Court should have considered the purpose 
of the PEC, which in their opinion only applied to environmental pollution, not to the 
consequences of a faulty heating and ventilation system. 

The Court of Appeals reviewed a number of New York cases dealing with similar 
PECs, and found that several courts held that these pollution exclusion clauses only 
applied to environmental pollution – i.e. a discharge of a pollutant into the environment 
was necessary in order for the PEC to apply.  In reaching this conclusion, these courts 
relied on the use of such words as ‘discharge’ and ‘dispersal’ which are used in 
environmental law “in reference to injuries caused by ‘disposal or containment of 
hazardous waste.”33  Based on its review of these cases, the Court held: 
 

[T]he reasonable interpretation of the pollution exclusion clause is 
that it applies only to environmental pollution, and not to all contact 
with substances that can be classified as pollutants.  We hold that the 
release of carbon monoxide into an apartment is not the type of 
environmental pollution contemplated by the pollution exclusion 
clause.34 
 

As a result, insurance coverage existed for all three parties. 
The District Court of Columbia, in a case similar to the one discussed above, also 

                                                   
 
 
31 Id. at 36 (emphasis deleted). 
32 Id.  
33 Id. at 37. 
34 Id. at 38. 
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held that a PEC was not intended to apply to this type of case.35  In the words of the 
Court: 
 

The exclusion, when viewed in the context of its purpose, does not 
apply merely because a potential pollutant was involved in the 
causal chain.  Instead, the exclusion applies to ‘occurrences’ 
involving the pollutant as a pollutant.  Our approach is consonant 
with the understanding of the average purchaser of insurance and 
consistent with the provisions of the insurance policy as a whole; 
that is, the pollution exclusion clause was designed to exclude 
coverage for traditional environmental harms.  We will not expand the 
scope of the exclusion clause beyond its intended purpose.36 
 

The Court then concluded that the CGL policy was designed exactly to cover this type 
of risk – injuries caused by a faulty furnace – and therefore held that the pollution 
exclusion clause did not apply to the alleged injuries resulting from the faulty furnace. 
 

3. DOCTRINE OF REASONABLE EXPECTATION 
 

The Doctrine of Reasonable Expectation has also been used by courts to limit the 
application of PECs to environmental pollution.  Here, the courts evaluate the 
reasonable expectations of the policy owner at the time of purchase of the CGL policy 
with pollution exclusions to determine whether the PEC should be applied to the case 
at hand.  The Court of Appeals in Stoney Run,37 in addition to its evaluation of the 
environmental pollution limitation place on the scope of PECs, also evaluated this 
Doctrine as another way of limiting the scope of PECs.  The Stoney Run Court looked at 
a number of case decisions where the courts had used this Doctrine in their evaluation 
of PEC limitations and cited with approval the language from a decision also dealing 
with carbon monoxide emissions from a faulty wall heater:  “While a reasonable person 
of ordinary intelligence might well understand carbon monoxide is a pollutant when it 
is emitted in an industrial or environmental setting, an ordinary policy holder would 
not reasonably characterize carbon monoxide emitted from a residential heater which 
malfunctioned as ‘pollution’.”38  Therefore, since the policy holder’s reasonable 
expectations did not include this type of pollution to be excluded from coverage under 
the CGL, the Stoney Run Court held that the PEC would not apply in this case. 
 

4. POLLUTION NOT “AS WASTE” 
 

In another case,39 the insured party was sued by a motorist for personal injury and 
property damage resulting from a chemical that spilled while being transported in 

                                                   
 
 
35 Richardson v. Nationwide Mutual Insurance Co., 826 A.2d 310 (D.C. Cir. 2003).   
36 Id. at 333 (emphasis added). 
37 Stoney Run Co. v. Prudential-LMI Commercial Insurance Co., 47 F.3d 34 (2d Cir. 1995).  The 
relevant facts of the case are discussed in section III(A)(2) of this article. 
38 Id.at 38. (citing from Regional Bank of Colo., N.A. v. St. Paul Fire and Marine Ins. Co., 35 F.3d 494 
(10th  Cir. 1994)). 
39 Urethane Int’l Prod. v. Mid-Continent Cas. Co., 187 S.W.3d 172 (Tex. App. 2006, reh’g overruled 
Feb. 21, 2006) 
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leaky containers.  The CGL policy of the insured contained a PEC which excluded from 
coverage the following: 
 

(f) Pollution (1)  “Bodily injury” or “property damage” arising out of 
the actual, alleged or threatened discharge, dispersal, seepage, 
migration, release or escape of “pollutants”: . . .(c) Which are or were 
at any time transported, handled, stored, treated, disposed of, or 
processed as waste by or for any insured or any person or 
organization for whom you may be legally responsible . . . .40 
 

Pollutants were then defined in the PEC as “any solid, liquid, gaseous or 
thermal irritant or contaminant, including smoke, vapor, soot, fumes, acids, 
alkalis, chemicals and waste.  Waste includes materials to be recycled, 
reconditioned or reclaimed.”41 

The insurer claimed that the injuries suffered by the motorist were excluded by the 
PEC because the item being transported was defined as a pollutant under the policy, 
and the trial court agreed.  The insured appealed, arguing that in this case, the PEC did 
not apply because the item being transported was not waste, and therefore not a 
pollutant as defined in the PEC.  On appeal, the Texas Court found that the dispute 
related to the accurate description of the exclusion.  In other words, which of these two 
interpretations is correct?: 
 

I.  This insurance does not apply to damages arising out of the 
escape of a chemical irritant which was transported by a covered 
person. 
 
II.  This insurance does not apply to damages arising out of the 
escape of a chemical irritant which was transported as waste by a 
covered person.42 
 

In its analysis of these two statements, the Texas Court of Appeals first discussed 
the rules of interpretation applied to insurance contracts and noted that it must give the 
words of the policy their reasonable meaning.43  The Court then reviewed the phrase as 
waste in paragraph f.(1)(c) of the PEC and its relationship to the terms “transported, 
handled, stored, treated, disposed of, or processed”44 preceding it and concluded that 
all of these terms apply to the phrase as waste.  The Court then held that the chemical 
being transported was not waste material and therefore not subject to the PEC.  As a 
result, the insured was covered under his CGL policy. 

 
5. AMBIGUOUS LANGUAGE 

 
The most common reason that courts have used to deny application of PECs is 

                                                   
 
 
40 Id. at 174. 
41 Id. at 175. 
42 Id.  
43 Id. at 177. 
44 Id. at 174 
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ambiguity of language in the clause which would allow for more than one 
interpretation of a particular word.  For example, in Mid-Continent Casualty Co. v. Safe 
Tire Disposal Corp.,45 the Texas Court of Appeals had to decide what is meant by the 
term “hostile fire” in the PEC.  In that case, a fire broke out in a waste tire processing 
facility, burning wire and rubber chips, where the fire was then contained.  Adjoining 
residents sued for their damages caused by the fire – the inhalation of “offensive, 
noxious, toxic, and hazardous fumes, as well as high levels of particulate matter.”46  
Mid-Continent, the insurer, refused to provide coverage under the CGL policy 
purchased by Safe Tire on the basis that the PEC of the policy applied.  In the 
declaratory judgment action brought by Safe Tire, the Texas District Court ruled in 
favor of Safe Tire and Mid-Continent appealed. 

The pollution exclusion clause in that contract defined pollutants as “any solid, 
liquid, gaseous or thermal irritant or contaminant, including smoke, vapor, soot, fumes, 
acids, alkalis, chemicals and waste. “47  However, “‘bodily injury’ or ‘property damage’ 
arising out of heat, smoke or fumes arising from a hostile fire”48 was excluded from the 
PEC. “Hostile fire” was not defined in the policy. 

What is a “hostile fire” under this policy?  Mid-Continent argued that a “hostile 
fire” was one that was intentionally set as a controlled fire and then broke out of its 
intended area.  Safe Tire, on the other hand, argued that a “hostile fire” included 
accidental and/or unintended fires.  They did not have to be intentionally set.49   The 
Court of Appeals agreed more with Safe Tire’s definition of a “hostile fire”, but since 
both interpretations were feasible, the Court of Appeals applied the rule that “[w]hen 
an exclusion in ‘an insurance contract is subject to more than one reasonable 
interpretation, the contract is ambiguous’ and the interpretation that most favors 
coverage for the insured will be adopted.”50  Therefore, since Safe Tire’s definition most 
favored the insured, the Court of Appeals held that the “hostile fire” exception to the 
pollution exclusion clause applied. 

In addition, the insurance company argued that the PEC should be applied in this 
case because the used tires were waste material, defined as a pollutant under the policy. 
The Court reviewed cases cited by the insurance company in support of its definition of 
waste.  The Court also looked at the dictionary definition of waste, and concluded that 
these rubber chips and wires were not “waste” as contemplated under the PEC, but 
instead “the desired products of the tire-recycling process,”51 and, as in the Urethane case 
discussed above,52 that the PEC did not apply and the CGL policy would cover any 
alleged liabilities in this case. 

In another case, Kerr-McGee Corp. v. Georgia Casualty & Surety Co.,53 the Georgia 
Court of Appeals was asked to review the lower court’s decision which held that the 

                                                   
 
 
45 16 S.W.3d 418 (Tex. App. 2000). 
46 Id. at 420. 
47 Id. at 421 (emphasis added). 
48 Id. at 422. 
49 Id.  
50 Id.  
51 Id. at 424. 
52 Urethane International Products v. Mid-Continent Casualty Co., 187 S.W.3d 172 (Tex. App. 2006).  
The facts of this case were discussed in Sec. III(A)(4) of this article.  See supra notes 39-44 and 
accompanying text. 
53 568 S.E.2d 484 (Ga. Ct. App. 2002, cert. denied  Sept. 16, 2002). 
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PEC of the insurance policy denied coverage under the policy.  In this case, the insured, 
Kerr-McGee Corp., was being sued by a subcontractor working within the Kerr-McGee 
plant who allegedly suffered injuries as a result of an unintentional release of a 
chemical inside the plant.  The chemical was a necessary product in the production 
process and was entirely contained within the plant.  The PEC clause which had to be 
interpreted by the Court stated in part: 
 

This insurance does not apply to ‘[b]odily injury’ or ‘property 
damage’ which would not have occurred in whole or in part but for 
the actual, alleged or threatened dispersal, seepage, migration, 
release or escape of pollutants at any time.”   The exclusion defined 
pollutant to “mean [ ] any solid, liquid, gaseous, or thermal irritant 
or contaminant including smoke, vapor, soot, fumes, acid, alkalis, 
chemicals and waste. Waste includes material to be recycled, 
reconditioned or reclaimed.54 
 

The lower court found this exclusion to be an unambiguous total exclusion which 
prevented coverage of the insured.  The Court of Appeals, after its review of the clause, 
however found it to be ambiguous as applied to the facts of this case.  In the Court’s 
opinion, the phrase relating to the dispersal, seepage, migration, release or escape of 
pollutant set out in the above paragraph was incomplete.  It did not state where the 
pollution should occur or who should cause it in order for the PEC to apply. 

In the Court’s opinion, the question to be asked was at what point in time did the 
chemical become a “pollutant” as defined under the PEC, thus excluding it from 
coverage under the CGL policy?  If the wording of the policy was not clear on that 
issue, but required interpretation, then the policy became ambiguous.55  As pointed out 
by the Court, “[i]n applying the rules of construction to an insurance contract, ‘the test 
is not what the insurer intended its words to mean, but rather what a reasonable person 
in the insured’s position would understand them to mean.’”56  In the case at hand, the 
Court, after a lengthy review and discussion of a variety of cases dealing with 
pollutants that escaped into the environment, concluded when a pollution exclusion 
clause was so broad that a reasonable person could not determine what exactly was 
excluded, the policy, by its terms, was ambiguous and must be interpreted most 
favorably to the insured.57  As a result the PEC did not apply, and Georgia Casualty & 
Surety Co. would be liable under the policy for any damages paid by the insured to the 
injured party. 

In another case, Clendenin Brothers, Inc. v. United States Fire Insurance Co.,58 the 
Maryland Appeals Court was asked to rule on the application of a pollution exclusion 
clause identical to the one discussed in Kerr-McGee59 above.  In the instant case, the 
alleged injuries were caused by welding fumes and the insurer refused to defend the 

                                                   
 
 
54 Id. at 485.  Court is quoting the language from the exclusion. 
55 Id. at 486. 
56 Id.  
57 Id. at 487-88. 
58 889 A.2d 387 (Md. Ct. App. 2006). 
59 Kerr-McGee Corp. v. Ga. Cas. & Sur. Co., 568 S.E.2d 484 (Ga. Ct. App. 2002, cert. denied Sept. 16, 
2002).  The PEC clause is cited in supra note 54 and accompanying text. 
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claims against the insured pursuant to the PEC of the policy.  The insurer claimed that 
the language of its PEC was unambiguous, constituting a total pollution exclusion.  The 
insured, on the other hand, argued that the clause was ambiguous as to workplace 
manganese welding fumes. 

In its review of the case, the Court pointed out that two questions must be 
answered in order to determine whether an insurance policy covers a tort action 
brought against the insured: 
 

(1) what is the coverage and what are the defenses under the terms 
and requirements of the insurance policy? (2) do the allegations in 
the tort action potentially bring the tort claim within the policy’s 
coverage?  The first question focuses upon the language and 
requirements of the policy, and the second question focuses upon 
the allegations of the tort suit.60 

 
 In its answer to the first question, the Court reviewed cases dealing with total 
pollution exclusions and found that the application of one of these clauses to 
manganese welding fumes had not been specifically addressed.  However, it noted 
another court’s interpretation of a clause just like the one in this case where the court 
held that the language “release of a gaseous pollutant, specifically, ‘fumes, particulates 
and gases containing manganese’”61was not ambiguous, thus denying coverage under 
the policy. The Clendenin Brother’s Court found that such a clause could be construed in 
more than one way.  Pollutants in both policies are defined as “any solid, liquid, 
gaseous, or thermal irritant or contaminant . . . and ‘[in the Court’s opinion, a] 
reasonably prudent person might not consider manganese generally to be an irritant or 
contaminant.”62  The Court also made note of cases which held that products, despite 
their toxic nature, if used legally and intentionally are not considered pollutants under 
the terms of these policies.  The Court, in further discussion of the terms irritant and 
contaminant, found that “there is virtually no substance or chemical in existence that 
would not irritate or damage some person or property”63 and therefore there must be 
some limitation on the scope of these pollution exclusion clauses.  The Court then 
reviewed a number of cases which discussed the historical development of these 
clauses and their initial purpose, and concluded that “both the general purpose of 
general commercial liability insurance coverage and the specific language of this 
particular pollution exclusion clause demonstrate that potentially noxious workplace 
fumes, like the type present here, were not intended to be excluded.”64  Therefore, the 
Court determined that the language of this policy was ambiguous as to manganese 
welding fumes and that United States Fire Insurance under the policy issued to the 
insured would be liable for any claims relating to injuries caused by manganese 
welding fumes. 

                                                   
 
 
60 See Clendenin Bros., Inc., 889 A.2d at 393. 
61 Id. at 395. 
62 Id.  
63 Id. 
64 Id. at 398. 
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6. PLEADING OF PERSONAL INJURY CLAIMS 

 
 One of the more interesting reasons that a few courts have used to deny the 
application of the PEC in a CGL policy is that the PEC did not specifically exclude from 
coverage personal injuries, mental anguish, and emotional distress resulting from the 
alleged exposure to the pollutant.  Many of the policies only excluded bodily injuries or 
property damage.65  The Texas Court was faced with this argument in the case 
discussed below. 
 In Chickasha Cotton Oil Co. v. Houston General Insurance Co.,66 the insured owned 
and operated a cotton gin in Commerce, Texas.  This plant was located next to Hi-Yield 
Chemical Co. which manufactured pesticides and other chemical compounds that 
contained arsenic.  The injured parties claimed that the cotton in the fields was treated 
with arsenic acid as a defoliant before the cotton was harvested.  Once the cotton was 
separated at the mill, the unusable material was incinerated releasing arsenic into the 
air.  In addition, the parties claimed that the company also manufactured and stored 
arsenic products, which resulted in more arsenic pollution.  Hundreds of people sued 
Chickasha for air, ground, and water pollution in Commerce, Texas and for injuries 
“including severe emotional distress and fear of adverse health consequences, mental 
anguish, skin irritations, cancer, tumors, birth defects, autoimmune disorders, physical 
impairment, scarring, and disfigurement.”67 
 Chickasha had purchased both primary comprehensive general liability insurance 
and umbrella policies and asked the insurer to defend these claims.  However, the 
insurer refused to defend, claiming that personal injuries were excluded from coverage 
under the PEC which specifically stated that this policy did “not apply to bodily injury or 
property damage arising out of ”68 the discharge of pollutants into air, land, or water.  The 
trial court agreed, and denied Chickasha’s motion for summary judgment.  On appeal, 
Chickasha argued that the provisions of the umbrella policies governed in this case 
where the insurers had “promised to indemnify Chickasha for all sums Chickasha 
would become legally obligated to pay as damages and expenses because of: (i) 
personal injury caused by, or (ii) property damage caused by . . . an occurrence which 
takes place during the policy period anywhere in the world.”69  The term “occurrence 
means an accident which takes place during the policy period, or that portion within 
the policy period of a continuous or repeated exposure to conditions, which causes 
personal injury, property damage or advertising liability neither expected nor intended 
by the insured.70”  Personal injury was then defined as including “bodily injury, 
sickness, disease, disability or shock, including death arising therefrom, or, if arising 
out of the foregoing, mental anguish and mental injury . . . .”71 
 The insurance company argued that the term personal injury in the umbrella 

                                                   
 
 
65 An example of such a PEC can be found in Stoney Run Co. , discussed in section III(A)(2) of this 
article. 
66 2002 WL 1792467 (Tex. App. 2002). 
67 Id. at 6. 
68 Id. 
69 Id. at 5. 
70 Id. 
71 Id. 
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policy did not trump the provision of bodily injury in the PEC, and therefore the 
personal injury claims are not covered under the policy.  The Court agreed with the 
insurer that the PEC excluded bodily injuries and property damage from coverage, but 
found that the provisions of the umbrella policy included such bodily injuries under its 
definition of personal injury.  The provisions of the umbrella policy trumped the 
provisions of the PEC, and since the PEC did not specifically exclude personal injuries, 
The Court held that the CGL policy covered the insured’s personal injury claims.72 
 

B. NO LIMITATIONS ON SCOPE OF PEC 
 
 Many courts have also upheld PECs and denied coverage to the insured under the 
general commercial liability policy.  Again, courts, in reviewing these clauses, have 
used a number of reasons for upholding their validity and applying them, with the 
primary reason being that the wording of these clauses is simply not ambiguous and 
therefore the exclusions apply, no matter what the circumstances. 
 

1. SUDDEN AND ACCIDENTAL 
 

 In 1995, the Texas Supreme Court had the opportunity to rule on the issue of 
“whether so-called ‘absolute pollution exclusions’ in insurance policies unambiguously 
apply to exclude damage coverage from an accidental explosion producing a toxic 
hydrofluoric acid cloud over a city.”73  In this case, CBI Industries provided contracting 
services for cleaning, maintenance and replacement of equipment during shut-downs 
for Marathon Petroleum Co.  During one of these maintenance services, CBI was 
supervising the removal of a portion of a heater unit with a crane when the crane’s load 
was dropped and fell onto a pipe which connected a storage tank containing 
hydrofluoric acid.  CBI at the time was unaware that the tank had not been emptied by 
Marathon, which is the normal procedure before such maintenance work.  A large 
cloud of hydrofluoric acid was released and many residents of Texas City sued for 
injuries resulting from this toxic cloud. 
 CBI had purchased general liability policies from several insurance companies 
with each policy containing a pollution exclusion clause commonly referred to by the 
industry as an absolute pollution clause.74  The policy issued by National Union stated 
that the general liability policy did not apply to any: 
 

Personal Injury or Property Damage arising out of the actual or 
threatened discharge, dispersal, release or escape of pollutants, 
anywhere in the world. . . .  ‘Pollutants’ means any solid, liquid, 
gaseous or thermal irritant or contaminant, including smoke, vapor, 
soot, fumes, acids, alkalis, chemicals and waste material.  Waste 
materials include materials which are intended to be or have been 
recycled, reconditioned or reclaimed.75 
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73 Nat’l Union Fire Ins. Co. of Pittsburgh, Pa. v. CBI Indus., Inc., 907 S.W.2d 517 (Tex. 1995). 
74 Id. at 519.  In the Court’s opinion, the language of these pollution exclusion clauses was clear and 
unambiguous. 
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 Two other policies contained a slightly different exclusion which stated that it 
“shall not apply to any claim or claims:  For personal injuries or property damages 
directly or indirectly caused by seepage or pollution or contamination of air, land, 
water or any other property, however caused and whenever occurring.”76  As a result of 
these PECs, all insurance companies denied coverage to CBI. 
 On appeal to the Texas Supreme Court, CBI argued that the insurance industry 
had agreed that these pollution exclusion clauses would not exclude coverage for 
construction accidents.  More specifically, CBI argued, “that extrinsic evidence 
concerning industry-wide discussions of the exclusion at issue here shows that the 
parties shared a mutual, yet unstated, intent that the exclusions would not encompass 
‘accidental’ releases of pollutants.”77  Therefore, the pollution resulting from this 
accident should be covered under the general liability policies. 
 The Texas Supreme Court however rejected this argument on the basis that the 
issue of parties’ intent could only be raised if the policy was ambiguous. Therefore, the 
question was not how the policy should be interpreted, but “whether these insurance 
policies, by virtue of their ‘absolute pollution exclusions,’ are patently or latently 
ambiguous.”78  The Court, in applying the language of the PEC to the facts of this case, 
then found that only one conclusion could be drawn – “the loss was caused by a cloud 
of hydrofluoric acid, a substance which is clearly a ‘pollutant’ for which coverage is 
precluded.”79  Since, in the Court’s opinion, the language of the PEC was clear and 
unambiguous, no extrinsic evidence regarding CBI’s claim that accidental releases of 
pollutants were not excluded from coverage was allowed.  Instead, the Texas Supreme 
Court held that these “exclusions[s] unambiguously precluded coverage.”80 
 

2. ENVIRONMENTAL POLLUTION LIMITATION 
 

 In Bernhardt v. Hartford Fire Insurance Co.,81 the Court, like the Court in Stoney 
Run,82 had to determine whether a PEC excluded carbon monoxide claims from 
coverage under the CGL policy.  In this case, Mr. Bernhardt had converted an old 
building into apartments.  Debris from an old chimney liner had fallen into the base of 
the chimney, blocking the free flow of air, which in turn caused carbon monoxide to 
build up and eventually disperse throughout the building.  A number of tenants were 
injured as a result of inhaling carbon monoxide fumes and filed personal injury claims 
against the landlord.  Hartford Fire Insurance Co. refused to cover these claims on the 
basis of the PEC of the CGL policy. 

The PEC at issue contained the same provisions as many of the others discussed 
above, but with an additional endorsement to the policy stating the exclusions “do not 
apply to bodily injury or property damage caused by heat, smoke or fumes from a 
hostile fire.  As used in this exclusion, a hostile fire means one which becomes 
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81 648 A.2d 1047 (Md. 1995). 
82 Stoney Run Co. v. Prudential-LMI Commercial Ins. Co., 47 F.3d 34 (2d Cir. 1995). 
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uncontrollable or breaks out from where it was intended to be.”83 

The landlord agreed that carbon monoxide, under a literal reading of the policy, 
was a pollutant which caused the alleged injuries in this suit.  However, the landlord 
argued that the pollution exclusion clause was not applicable in this case because “the 
parties intended that it apply only to persistent industrial pollution of the environment, 
and not to an accident of the kind generally covered by a comprehensive business 
liability policy . . . ”84  - a  chimney liner falling into the base of the chimney, causing 
both property damages and personal injuries. 

The Court, in its examination of PECs, found that courts in general have struggled 
with interpretation of these clauses.  The Court then noted that in interpretations, words 
are given their usual, ordinary and accepted meaning “unless there is evidence that the 
parties intended”85 otherwise.  In case there is an ambiguity as to the use of a term, then 
extrinsic and parol evidence can be used to clear up the ambiguity.  However, if the 
ambiguity cannot be resolved, then it will be construed in favor of the insured.86  Then, 
in applying the wording of the PEC to the facts of this case, the Court found: 
 

[C]arbon monoxide gas was a gaseous irritant or contaminant and 
constituted “fumes” within the clear language of the definition of 
“pollutant” and “chemicals” within the clear language of the definition 
of “pollutant.”  Moreover, the bodily injury claimed by the tenants 
“arose out of the actual discharge, dispersal, or escape” of the carbon 
monoxide, at premises owned by the named insured.87 
 

In the Court’s opinion, the PEC was absolute and unambiguous and therefore no 
extrinsic or parol evidence could be introduced to limit the scope of the clause to 
environmental pollution.88 
 

3. DOCTRINE OF REASONABLE EXPECTATION 
 

 The Florida Supreme Court, in Deni Associates of Florida, Inc. v. State Farm Fire & 
Casualty Insurance Co.,89 certified for review the question which asked “whether the 
doctrine of reasonable expectations should be applied to interpret CGL policies.”90  This 
certified question came from two cases, the appeals of which the Florida Supreme Court 
combined for a resolution on this issue.  One case involved personal injuries and 
property damage from an ammonia spill which occurred while moving a blueprint 
machine from one office to another within the building.  The other case involved 
personal injuries resulting from aerial spraying of a chemical insecticide in an orange 
grove.  In both cases the insurers denied coverage based on their PEC.  In the 
declaratory judgment actions brought by the insured parties, the trial courts ruled in 
favor of the insured, but the two courts of appeal reversed.  The Florida Supreme Court, 
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after its review of the question, reversed the courts of appeal and reinstated the trial 
court decisions in both cases. 

The Florida Supreme Court, at the beginning of its discussion of the certified 
question, noted that the application of the doctrine of reasonable expectation 
presupposed that an ambiguity existed which must be resolved.  Even though the trial 
court held that no such ambiguity existed and the Supreme Court agreed, it still felt that 
the “legal efficacy of the pollution exclusion is an important issue which should be 
decided by this Court.”91  The Court reviewed a number of cases that applied this 
doctrine and noted that the majority applied it to cases where the language of the 
exclusion was ambiguous, but also that a few courts applied it even though the 
language was not ambiguous.  Then the Florida Supreme Court simply stated that it 
declined “to adopt the doctrine of reasonable expectations.  There is no need for it if the 
language policy provisions are ambiguous because in Florida ambiguities are construed 
against the insurer.”92  The Court then concluded that since the language of the 
pollution exclusion clauses in these two cases was clearly unambiguous, then any 
claims against the insured parties were not covered under these policies.93 

 
4. NOT A POLLUTANT 

 
 In Zaiontz & Gershonsen v. Trinity Universal Insurance Co.94 the insured argued that 
the pollution exclusion clause did not apply since the item at issue was not a pollutant 
as defined under the policy.  In that case, Mr. Zaiontz was injured while spraying a fire 
and odor eliminator inside a smoke-damaged airplane.  In his lawsuit against his 
employer, he claimed that Mr. Gershonsen’s negligence in preparing the “Material 
Safety Data Sheet” caused his injuries. The jury agreed and awarded him $1,000,000.95  
However, he did not try to collect the award from Mr. Gershonsen himself, but instead 
from the company’s insurers, Trinity Universal Ins. Co. and TexPac.  Both denied 
coverage under Tex Pac’s PEC, which stated in pertinent part: 
 

Any liability arising out of the actual, alleged or threatened 
discharge, dispersal, seepage, migration, release or escape of 
pollutants . . . .  As used in this exclusion, pollutants means any solid, 
liquid, gaseous, or thermal irritant or contaminant including smoke, 
vapor, soot, fumes, acids, alkalis, chemicals and waste.  Waste 
includes materials to be recycled, reconditioned, reclaimed or 
disposed of. . . .  This exclusion applies whether or not the pollution 
was sudden, accidental, gradual, intended, expected, unexpected, 
preventable or not preventable.96 

 
 On appeal, Mr. Zaiontz encouraged the Court to use a common sense approach in 
the application of this clause; otherwise many unintended situations would not be 
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covered by insurance.  For instance, in this case, the smoke and odor eliminator should 
not be considered a pollutant as defined in the PEC, because it was never discharged, 
dispersed, or released into an unintended area.  In order for the substance to be a 
pollutant, it would have had to be sprayed outside the intended area.  The Court of 
Appeals did not agree with Mr. Zaiontz’s argument.  In applying the ordinary meaning 
to the words in the exclusion, the Court found that the language of the exclusion was 
not ambiguous.  As a result, it concluded that the fumes from the smoke and odor 
eliminator were a pollutant and therefore the pollution exclusion of the policy barred 
coverage for the injuries suffered by Mr. Zaiontz. 
 The Superior Court of Pennsylvania reached a similar conclusion in Matcon 
Diamond, Inc. v. Penn National Insurance Co..97  In that case, a subcontractor used a 
gasoline powered saw in an enclosed area and he was overcome by carbon monoxide 
fumes.  The subcontractor sued Matcon Diamond, Inc. which in turn requested its 
insurer to defend and cover the claims under its GCL policy.  Penn National Ins. Co. 
refused to defend against the claims because of the total pollution exclusion.  The Court 
of Appeals, in its review of the cases, first noted that it “must determine whether the 
specific substance at issue is a pollutant within the meaning of the particular insurance 
contract. . . . not . . . whether the policy’s definition of ‘pollutant’ is so broad that 
virtually any substance”98 could be excluded.  “Public policy arguments are 
irrelevant.”99  It “must interpret the definition of a ‘pollutant’ with reference to:  (1) the 
specific product at issue; and (2) the particular factual events giving rise to the 
underlying claim.”100  The Court, after reviewing the ordinary meaning of the product 
at issue and examining its characteristics – causing death or physiological malfunctions 
- concluded that carbon monoxide was unambiguously a pollutant under the policy, 
and coverage was denied. 
 

5. UNAMBIGUOUS LANGUAGE 
 

 Many courts, on finding that the language of the pollution exclusion is 
unambiguous, simply deny coverage under the policy without considering any other 
arguments of why the exclusion might not apply.  For example, in one case, Auto-
Owners Insurance Company v. Reed,101 a landlord wanted his insurance company to 
defend claims for personal injuries resulting from carbon monoxide poisoning.  The 
tenant, Mrs. Reed, who was renting the leased premises, claimed that faulty equipment 
in the home released the carbon monoxide causing her injuries. His insurance company 
denied coverage under the CGL on the basis that the terms of the PEC unambiguously 
excluded this claim.102  Mrs. Reed and the landlord, the insured, argued that the 
definition of term pollutant in the PEC was much too broad and therefore created an 
ambiguity.103  Upon review of this case and other cases from other jurisdictions that 
have dealt with these issues, the Court found that carbon monoxide was clearly a 
pollutant as defined in the PEC – it was a fume, a gaseous irritant or contaminant, that 
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was discharged, dispersed, or released of on the leased premises, causing the injuries 
claimed in this suit. 104  Therefore, the Court held that the terms of the PEC were 
unambiguous and coverage under the CGL policy was denied.105 
 In a similar case where asbestos fibers were released into the air when a kitchen 
floor in a private residence was being sanded, the Court found that the language of the 
PEC was unambiguous – asbestos was clearly a pollutant which had been discharged, 
dispersed, or released on the premises, causing the alleged injuries. 106  Since the terms 
of the PEC were unambiguous, the CGL barred coverage for any personal injury or 
property damage under these circumstances.107 
 The Texas Supreme Court has made the outcome of this type of case even more 
predictable by simply holding that absolute pollution exclusions like the ones discussed 
above are unambiguous and bar coverage for all claims, including those for personal 
injuries.108  This holding became the issue in a conflict of law case, where the Texas 
Court of Appeals had to decide whether Texas or Louisiana law governed the CGL 
policies with absolute pollution exclusions.109  The policies were issued by Travelers 
and Gulf Insurance Companies to Packaged Ice, Incorporated and Reddy Ice 
Corporation.  Reddy Ice was later sued for personal injuries resulting from an ammonia 
leak from a malfunctioning refrigeration unit at their Baton Rouge facility.  In that case, 
if Texas law were to govern the dispute, then the absolute pollution exclusion of the 
CGL policies would be viewed as unambiguous and coverage would be denied. 
However, if Louisiana law were to govern, then the absolute pollution exclusion would 
be considered ambiguous and would “present[s] an issue of fact regarding its 
applicability to a given occurrence.”110   If, after an examination of the facts of the case, 
the court were then to find an ambiguity in the application of the PEC, the policy would 
be interpreted in favor of the insured.  Therefore, determining whether Texas or 
Louisiana law would apply, would determine whether or not the PEC would deny 
coverage to the insured. 
 After an in-depth review of applicable choice-of-law principles, the Texas Court of 
Appeals determined that the State of Texas had a greater interest in the outcome of this 
lawsuit then the State of Louisiana, and therefore Texas law would be govern the scope 
of the PECs in the insurance contracts issued by the insurance companies in this case.111 
 

IV. CONCLUSION 
 

While the absolute pollution exclusion clause has remained relatively unchanged 
for more than twenty years, as seen from the cases discussed, its meaning is far from 
settled. What is clear from the cases is that the insurance industry appears to be willing 
to use the PEC as a reason for denying coverage and defense in any situation that 
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involves anything that might fit into the definition of “pollutant” even with respect to 
substances and situations that reasonable people would never consider being pollution.  
In tracing the history of the cases it appears that when the insurance companies sense 
that the issue is gaining too much publicity, becoming too “high profile” in a way that 
reflects negatively on the industry112 or that a case favoring the insured by limiting the 
reading of the clause to what is traditionally thought of as environmental or industrial 
pollution could reach the highest court in a jurisdiction, the insurance company will 
settle to avoid “losing” a jurisdiction. 

For the business person trying to utilize CGL insurance to manage risks related to 
doing business, the challenge and potential cost is significant.  If the person can’t get 
written documentation from the insurance company describing more specifically the 
contexts in which the PEC would apply, he must assume the worst and attempt to get 
coverage specifically designed to cover what is excluded from coverage by the PEC.  If 
the business person plans to operate in more than one state, then he must get coverage 
that specifically responds to the legal interpretations placed on the PEC in each state.  
Never was the saying that you never really know what your insurance policy covers 
until you file a claim, truer than in the case of the CGL policies and the pollution 
exclusion clause. 

 

                                                   
 
 
112 For example, consider the Great American Insurance Co. case discussed in note 1. 


