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I. INTRODUCTION 
 

 If passed, the Employment Non-Discrimination Act will present several 
compliance issues that employers will have to resolve.  The purpose of this paper is to 
discuss these issues by considering the stated prohibitions included in the most current 
version of the Act and by examining the Act’s implied ramifications.  Of particular 
concern will be the impact ENDA is likely to have on employer practices, particularly 
grooming and dress codes, and the employer’s obligation to maintain a harassment-free 
work environment.1  This article further addresses some of the statutory limitations 
placed on sexual orientation which are not imposed on the other protected classes. 
Because ENDA is actually an amendment to Title VII, it is helpful to review that Act in 
order to put this amendment into proper context. 

 
A. CIVIL RIGHTS ACT OF 1964 

 
 Title VII of the Civil Rights Act of 1964 is the basis of most of the laws and 
regulations governing equal employment opportunity in the workplace.  Title VII is 
that part of the Civil Rights Act of 1964 that specifically deals with employment and 
employment relationships.  Section 703 of that Act prohibits certain forms of 
discrimination in employment, by making it an unlawful employment practice for a 
covered employer: 

 
(1) to fail or refuse to hire or to discharge any individual or otherwise 
to discriminate against any individual with respect to his 
compensation, terms, conditions, or privileges of employment, 
because of such individual's race, color, religion, sex, or national 
origin; or 
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(2) to limit, segregate, or classify his employees or applicants for 
employment in any way which would deprive or tend to deprive 
any individual of employment opportunities or otherwise adversely 
affect his status as an employee, because of such individual's race, 
color, religion, sex, or national origin.  
 

B. COVERED EMPLOYERS 
 

There are seven categories of employers identified in Title VII.  First, any private 
sector employer who employs 15 or more employees for each working day in each of 
twenty or more calendar weeks in the current or preceding calendar year is an 
"employer" under the Act.  Note that since the statute does not specify full-time 
employees, parttime employees can be tallied in meeting this minimum.  
Understandably, an employer who does not meet this requisite numerical threshold 
(fifteen or more employees) would be assumed not to be required to comply with the 
Act.  However, the reader should be warned that there is one important caveat.  
According to the Supreme Court in the Arbaugh v. Y & H Corporation decision, an 
objection that the employer is not covered under Title VII may not be raised once a 
verdict has been rendered.2 If a respondent raises the issue after the conclusion of a 
trial, the respondent will be treated as though he or she was a covered entity.  It is very 
important for employers to know whether or not they are a covered entity because 
should their attorneys or the EEOC overlook the 15-employee threshold, they may not 
make this fact known until too late.3 

The Act also defined an “employer” as all state and local governments, as well as 
any of their subdivisions.  As a result all police departments, fire departments, and 
public utilities are covered. 

Additionally, the Act embraces all educational institutions, regardless of size or 
whether they are public or private institutions.  It is important to note that Title VII 
applies to employment issues in educational institutions, but not student issues outside 
of employment. Title VI is that part of the Civil Rights Act of 1964 which deals with 
most student-related issues.4 

Labor unions with 15 or more members in twenty or more calendar weeks in the 
current or preceding calendar year are also required to comply with the Act.5   
Furthermore, all joint (labor-management) committees for apprenticeship and training 
are required to comply with Title VII's anti-discrimination provisions. 

Finally, all employment agencies, regardless of size are treated as "employers" 
under the Act.6  This coverage makes no distinction whether the employment agency 
operates in the public or the private sector. 

A notable exclusion from the list of "employers" is the nation's single largest 
employer, the federal government of the United States.  It is not an uncommon practice 
for the federal government to exclude itself from the legislation and regulations it 
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imposes on state and local governments and the private sector.  An exception to this 
practice is the inclusion of the U.S. Congress to the list of "employers" in the Civil Rights 
Act of 1991.7  This would include employees of the Architect of the Capitol, the 
Congressional Budget Office, the General Accounting Office, the Government Printing 
Office, the Office of Technology Assessment, and the United States Botanic Garden.  
Title VII, however, applies only to the legislative branch (some 42,000 employees) and 
not the rest of the federal government. 

Since the passage of the Civil Rights Act of 1964, there have been at least seven 
attempts to add sexual preference or sexual orientation to its protected classes (see 
Table 1).8  The first such attempt occurred in 1994 when the Employment Non-
Discrimination Act of 1994 was introduced to Senate by Senators Edward Kennedy and 
John Chaffee.9  These bills have been introduced to overturn 30 years of federal judicial 
precedence holding that when Congress extended employment protection to 
individuals based on “sex,” it did not mean for this term to include “sexual preference 
or orientation.10 

 
II. EMPLOYMENT NON-DISCRIMINATION ACT OF 2007 

 
The latest attempt to legislate protected class status to sexual orientation was the 

Employment Non-Discrimination Act of 2007.  It has been the most successful attempt 
at passage to date, passing the House on November 7, 2007.  This version would not 
only have ensured employment protection against discrimination based on an 
employee’s or applicant’s sexual orientation under Title VII, but would also give sexual 
orientation (protected class) status under the Equal Protection clause of the Fourteenth 
Amendment. 

Specifically, ENDA 2007 would have made it an unlawful employment practice for 
a covered employer: 
 

To fail or refuse to hire or to discharge any individual, or otherwise 
discriminate against any individual with respect to the 
compensation, terms, conditions, or privileges of employment of the 
individual, because of such individual’s actual or perceived sexual 
orientation.11  
 

This would, in fact, make the protected classes under Title VII six: race, color, 
religion, sex, national origin and sexual orientation.  ENDA would also provide a legal 
definition to the term, “sexual orientation.”  Under the Act “sexual orientation” 
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encompasses homosexuality, heterosexuality, and bisexuality.12  It does not include 
gender identity, transgenderism, or transvestitism.  The term “gender identity” refers to 
an individual’s personal identification as being male or female.13  Though biologically 
male, an individual may perceive himself as female and vice versa.  This identification 
may be so strong as to cause the individual to seek surgery in order to physically 
approximate the identified sex, thus becoming a transsexual.14  Sexual orientation only 
deals with the individual’s sexual attraction to a particular sex: homosexuals are 
attracted to members of the same sex, heterosexual to members of the opposite sex, and 
bisexuals to members of either sex.15  Only sexual orientation receives protection under 
ENDA.16 

Remembering that whatever protection one class under the Act enjoys applies to 
all of the other classes, this amendment would immediately extend over 40 years of 
evolving judicial protection to sexual orientation.  If there are prohibitions against racial 
harassment, sexual harassment, national origin harassment, and religious harassment, 
such precedent would obviously apply to sexual orientation harassment. 

There were a few statutory limitations imposed on the breadth of sexual 
orientation discrimination.  For one, sexual orientation protection is only against 
disparate treatment (intentional discrimination), but there can be no claims made under 
disparate impact (unintentional discrimination resulting from statistical imbalances).17  
Additionally, religious organizations would not have to hire homosexuals for positions 
which would normally be exempted under § 702.18  Finally, affirmative action and 
preferential treatment on the basis of sexual orientation were proscribed.19 

 
A. ASSOCIATION AS A PROTECTED ACTIVITY 

 
ENDA makes specific reference to treating association with a person of a different 

sexual orientation being a protected activity under Title VII.  ENDA makes it an 
unlawful employment practice to take any adverse action against an individual based 
on the actual or perceived sexual orientation of a person with whom the individual 
associates or has associated.20  This would protect heterosexual employees from 
retaliation if they chose to socialize with homosexuals, and vice versa. 
 

III. MOST VULNERABLE EMPLOYMENT PRACTICES 
 

Once enacted, ENDA’s immediate effect can be anticipated to be manifested in 
challenges to organizational dress codes and sexual orientation harassment claims.  A 
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16 Supra note 11. 
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legal challenge to dress codes and appearance standards appears to be inevitable. 
Lambda Legal, the national organization which initiates impact litigation for the 
Lesbian, Gay, Bisexual and Transgendered (LGBT) community, 21 has declared such 
challenges to be part of its agenda.22 
 

A. ENDA AND DRESS CODES 
 

Traditionally, employer’s dress and appearance standards are usually challenged 
on the grounds that they discriminate either on the basis of the complaining party’s 
religion or sex.  In the case of sex-based dress codes, a potential Title VII violation 
occurs when the code appears to place a more onerous burden on one sex over the 
other.  Typically, an employer would have to defend the policy by showing that it did 
not place a significantly different burden on one of the sexes.23 

Remember that Title VII makes it unlawful for a covered employer to discriminate 
against any individual on the basis of that individual’s race, color, religion, sex, or 
national origin.24 What Title VII prohibits is not necessarily undesirable treatment or 
adverse treatment, but rather it prohibits only different treatment because of the 
individual employee’s membership in a particular protected class.  If, in terms of sex 
discrimination, both sexes are treated equally well, there is no Title VII violation; 
similarly, if both sexes are treated equally poorly, again there would be no Title VII 
violation.25  It is only when one sex is treated differently in the workplace than the other 
that an actionable Title VII violation occurs. 
 

1. SEX DISCRIMINATION AND THE UNEQUAL BURDEN TEST 
 

Societal perceptions of appropriate male and appropriate female appearance do 
indeed differ along gender lines and herein lies the dilemma.  While Title VII demands 
equal treatment for men and women, the reality is that men dress differently from 
women and vice versa.26  To resolve this apparent inconsistency with the basic tenets of 
EEO law, the federal courts have held that, though standards may be different for the 
sexes, there is no Title VII violation when appearance standards affecting male and 
female employees are enforced even-handedly.27  A dress code will violate Title VII 
only if it imposes an unequal burden on one sex and not the other.  This has become 
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23 Frank v. United Airlines, Inc., 216 F3d 845 (9th Cir. 2000), cert. denied, United Airlines, Inc. v. 
Frank, 532 U.S. 914 (2001); Gerdom v. Con’t Airlines, Inc.  629 F.2d 602, 606 (9th Cir. 1982), cert. 
dismissed, 460 U.S. 1074 (1983). 
24 42 U.S.C. § 2000e-2. 
25 ROBERT K. ROBINSON, GERALYN M. FRANKLIN, AND ROBERT F. WAYLAND, THE REGULATORY 
ENVIRONMENT OF HUMAN RESOURCE MANAGEMENT 122-23 (2002). 
26 Kistin M. Bovalino, How the Effeminate Male Can Maximize His Odds in Winning Title VII Litigation, 
53 SYRACUSE L. REV. 1117-39 (2003).   
27 Bellissimo v. Westinghouse Elec. Corp., 764 F.2d 175, 181 (3rd Cir. 1985).   
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known as the “unequal burden standard” or the “unequal burden test.”28 

For example, when an airline imposed weight requirements for its female flight 
attendants to insure slenderness, but promulgated no such policies for male flight 
attendants, the airline had, in effect, place an unequal burden on its female flight 
attendants.28 

In yet another case involving flight attendants, Title VII was held to be violated 
because even though the employer imposed weight requirements on both male and 
female flight attendants, it held female flight attendants to stricter weight limitations 
than males.29  Though both male and female flight attendants were under company 
weight requirements, the standards were judged to be more burdensome for women 
than those set for men.  In another case, also involving the airline industry, female flight 
attendants were forbidden to wear eyeglasses while on duty; however, their male 
counterparts were not.30  In each instance, the appearance standard imposed on one sex 
was noticeably different from the one imposed on the other sex. 
 

2. SEXUAL PREFERENCE AND DRESS CODES 
 

One of the first cases concerning sexual preference and sex-differentiated 
appearance standards was Jespersen v. Harrah’s Operating Co.  This case involved a 
lesbian employee who challenged Harrah’s “Personal Best Image” grooming policy 
because it required her to wear makeup and feminine jewelry.  Her argument was that 
the standard placed a more excessive burden on female employees than it did on males 
because they were not required to wear makeup.  It was initially a traditional challenge 
to dress and appearance codes.  The judge in the district court, applying the traditional 
“unequal burden standard,” ruled that though Harrah’s sex-differentiated appearance 
standards did impose separate grooming standards on men and women, these separate 
standards placed an “equal burden” on each sex.  Consequently, the policy did not 
operate in violation of Title VII.31  The judge in framing his decision relied on the 
prevailing body of judicial precedent which allows for different requirements for men 
and women.  This, of course, is true provided that the standards are essentially 
equivalent in terms of the burden which they place on the two sexes.32 

On appeal to the Ninth Circuit, Lambda Legal dropped the unequal burden 
challenge and opened a new line of attack by arguing that the 1989 Supreme Court 
decision, Price Waterhouse v. Hopkins, should be interpreted as prohibiting an employer 
from requiring his or her homosexual employees to conform to heterosexual gender-
based sex stereotypes as a condition of employment.33  In Hopkins, a female employee 
had not been promoted because some decision-makers found her demeanor and 
conduct in the workplace unlady-like—that is, not conforming to sex stereotypes of 
proper female behavior.34  The Supreme Court concluded that a decision not to promote 
a candidate because of his or her failure to conform to these sex stereotypes was in 
essence impermissible under Title VII. 
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29 Frank, 219 F.3d at 854-5. 
30 Laffey v. Northwest Airlines, 567 F.2d 429 (D.C. Cir. 1976). 
31 Jespersen v. Harrah’s Operating Co., Inc. 280 F. Supp. 2d 1189, 1194 (D. Nev. 2002).   
32 Id. at 1192. 
33 Jespersen v. Harrah's Operating Co., 444 F.3d 1104, 1108, en banc (9th Cir. 2006). 
34 Price Waterhouse, 490 U.S.at 250-251(1989). 
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The attorneys for the complaining party in Jespersen wished to apply this same line 
of reasoning to Harrah’s “Personal Best Image” policy.  The objective of the litigation 
was to have the program declared unlawful on the grounds that it too was sex 
stereotyping.  The argument was that a lesbian employee was being forced to conform 
to the sex stereotype of a heterosexual female.  If the court had accepted this argument, 
a lesbian employee could circumvent an employer’s dress code by merely stating that it 
forced her to dress according to female stereotypes as a condition of employment.35  For 
that matter, a transvestite could raise a similar claim based upon stereotypes of how 
men should be attired.36  In short, the unequal burden test would be rendered void, and 
an employer’s control over employee behavior in the workplace would be greatly 
diminished. 

The Ninth Circuit rejected this reasoning and held that Price Waterhouse did not 
address the specific question of whether an employer can impose separate but equal 
sex-differentiated appearance and grooming standards on its male and female 
employees.37 The Court chose not to create a “new” standard (sex stereotyping based on 
sexual preference).  Instead, it opted to judge the grooming and dress standards under 
the precedent of the unequal burden standard and ruled that an employer may lawfully 
terminate a female employee if she refuses to wear makeup despite her lesbian lifestyle 
objections to the contrary.38 

One of the judges, agreed with the complaining party’s arguments. Judge Sidney 
Thomas, in his dissenting opinion, contended that a reasonable fact finder would have 
determined that Harrah’s action was impermissibly based on Jespersen’s sex under not 
just one theory of law, but two.  According to Thomas: 

 
First, Harrah’s fired Jespersen because of her failure to conform to 
sex stereotypes, which is discrimination based on sex and is 
therefore impermissible under Title VII.  Second, Jespersen created a 
triable issue of fact as to whether the policy imposed unequal 
burdens on men and women, because the policy imposes a 
requirement on women that is not only time-consuming and 
expensive, but burdensome for its requirement that women conform 
to outdated and impermissible sex stereotypes.39  

 
Once enacted, ENDA will, in effect, eliminate the appearance standards based 

upon how men and women should dress because such standards would obviously 
discriminate against employees embracing alternative lifestyles. Dress codes would be 
susceptible to challenges on the grounds that they would indeed force heterosexual 
stereotypes on homosexual employees. 

                                                   
 
 
35 Zachary A. Kramer, The Ultimate Gender Stereotype: Equalizing Gender-Conforming and Gender-
Nonconforming Homosexuals Under Title VII, 2004 U. ILL. L. REV., 465-499. (2004); Kimberly A. 
Yuracko, Trait Discrimination as Sex Discrimination: An Argument Against Neutrality, 83 TEX. L. REV. 
167-235(2004). 
36 Richard F. Storrow, The Current Legal Framework of Sex/Gender Discrimination Law: Gender Typing in 
Stereo: The Transgender Dilemma in Employment Discrimination, 55 MAINE L. REV. 117-155(2003).. 
37 Id.  
38 Jespersen, 444 F.3d at 1113.  
39 Jespersen v. Harrah's Operating Co., 392 F.3d 1076, 1083 (9th Cir. 2004). 
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IV. ENDA AND HARASSMENT  

The other area in which ENDA is likely to have the greatest immediate effect on 
employers is in harassment complaints and litigation. Public opinion polls indicate that 
public acceptance of alternative lifestyles is largely split. In a May 2008 Gallup poll, 48% 
of respondents thought homosexual relations were morally acceptable, with another 
48% believing them to be morally wrong.40  Even voters in the state of California passed 
a constitutional amendment banning gay marriages in that state by only 52%.41  
Therefore, enforcement of ENDA in many workplaces is very likely to be a contentious 
issue among employees.  The high probability that one employee will innocently say 
something, that another worker thinks is harassment, will most likely trigger 
complaints with the EEOC, or worse, litigation. 

In the pre-ENDA legal environment, same-sex harassment is unlawful under Title 
VII, but harassment of an individual because of his or her sexual preference is not.42  
Until ENDA becomes law, federal courts have been consistent in ascribing Title VII’s 
prohibition on sex discrimination to the complaining party’s biological condition.43 That 
is, “sex” refers to being male or female, not ones sexual preference or orientation.44  The 
courts have been consistent in holding that the language of Title VII does not extend its 
protections to harassment based upon a person's sexuality.45 

All of this radically changes immediately upon ENDA enactment.  By adding 
sexual orientation to the classes of employees protected under Title VII, any actions 
which the courts construe as creating a hostile working environment for such 
individuals will be actionable. 

                                                   
 
 
40 Gallup Organization, Americans evenly divided on morality of homosexuality (May 2008) at 
http://www.gallup.com/poll/108115/Americans-Evenly_Divided-Morality-Homosexual.aspx 
(last visited February 26, 2009; authors retain copies). 
41 CAL. CONST., art. I § 7.5 (2008). 
42 If the harassment was motivated by the victim's sex (and it is severe and pervasive enough to 
alter the terms and conditions of employment), then it is illegal; if not motivated by the victim's sex, 
then it is not a violation of Title VII. Doe by Doe v. City of Belleville, 119 F.3d 563, 601 (7th Cir. 1997). 
See also, Doerr v. Colo. Div. of Youth Servs. 95 Fed. Appx. 295 (10th Cir. 2004); see also, Hamner v. St. 
Vincent Hosp. & Health Care Ctr., Inc., 224 F.3d 701, 704 (7th Cir. 2000). 
43 Higgins v. New Balance Athletic Shoe, Inc., 194 F.3d 252, 259 (1st Cir. 1999); Wrightson v. Pizza 
Hut of Am., Inc., 99 F.3d 138, 143 (4th Cir. 1996) Dillon v. Frank, 1992 U.S. App. LEXIS 766 (6th Cir., 
1992); Ulane v. Eastern Airlines, 742 F.2d 1081, 1087 (7th Cir. 1984); Sommers v. Budget Marketing, 
Inc., 667 F.2d 748, 750, (8th Cir. 1982); Smith v. Liberty Mutual Ins. Co., 569 F.2d 325, 326-27 (5th Cir. 
1978); Holloway v. Arthur Andersen & Co., 566 F.2d 659, at 662-63 (9th Cir. 1977). 
44 Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 79-80, (1998); Dawson v. Bumble & 
Bumble, 398 F.3d 211, 217-18 (2nd Cir. 2004); Kay v. Independence Blue Cross, 142 Fed. Appx. 48, 49 
(3rd Cir. 2005); Vickers v. Fairfield Med. Ctr., 453 F.3d 757, 762 (6th Cir., 2007); Hamm v. Weyauwega 
Milk Prods., 332 F.3d 1058,1062 (7th Cir. 2003). 
45 Medina v. Income Support Div., New Mexico, 413 F.3d 1131, 1135 (10th Cir. 2005); Bibby v. 
Philadelphia Coca-Cola Bottling Co., 260 F.3d 257, 261 (3rd Cir. 2001); Simonton v. Runyon 232 F.3d 
33, 35-36 (2nd Cir. 2000); Siva v. Siffard, 2000 U.S. App. LEXIS 8197 (1st Cir. 2000); Wrightson v. Pizza 
Hut of Am., Inc., 99 F.3d 138, 143 (4th Cir. 1996). 
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V. LIMITATIONS TO SEXUAL ORIENTATION PROTECTION  

 
Unlike other classes of employees protected under Title VII, there are specific 

provisions incorporated into ENDA (at least the 2007 version) which treat sexual 
orientation differently.  In the past what applies to one class, applies to all.  For 
example, if it is unlawful to have a facially neutral employment practice which has an 
unjustified adverse impact on the basis of race,46 it is also unlawful to do so because of 
one’s religion,47 sex,48 or national origin.49 
 

A. ENDA AND RELIGIOUS ORGANIZATIONS 
 

Under § 702 of Title VII, the Act has exempted religious corporations, associations, 
educational institutions, or societies from its employment provisions.50 This allows 
these entities to preferentially hire members of their own religious community. ENDA 
would extend this exemption to the refusal to hire individuals whose sexual orientation 
is contrary to the teachings and basic tenets of a particular religious group. For 
example, the Roman Catholic Church would not be required to admit a homosexual 
applicant into one of its seminaries, nor would a  Southern Baptist Church be required 
to employ an openly gay youth director. 

 
B. ENDA AND AFFIRMATIVE ACTION 

 
In 1964, to ensure sufficient Congressional support to pass Title VII, §703j had to be 

included in the Act.51 This section specifically states: 
 
Nothing contained in this subchapter [§ 703] shall be interpreted to 
require [emphasis added by the authors] any employer… subject to 
this subchapter to grant preferential treatment to any individual or 
to any group because of the race, color, religion, sex, or national 
origin of such individual or group on account of an imbalance which 
may exist with respect to the total number or percentage of persons 
of any race, color, religion, sex, or national origin employed by any 
employer…52 

 
The section apparently forbids the creation of affirmative action programs. 

However, the language was not sufficiently clear to prohibit this from occurring. 
According to the Supreme Court in 1979, this language could be interpreted as actually 
allowing preferential treatment.  What facilitated this interpretation was a single word– 

                                                   
 
 
46 Connecticut v. Teal, 457 U.S. 440, 450  (1983); Griggs v. Duke Power Co., 401 U.S. 424 (1971). 
47 Aron v. Quest Diagnostics Inc., 174 Fed. Appx. 82 (3rd Cir. 2006). 
48 Los Angeles Dept. of Water & Power v. Manhart, 435 U.S. 702, 710 (1978). 
49 Lasso v. Woodmen of World Life Ins. Co., 741 F.2d 1241 (10th Cir.  1984). 
50 42 U.S.C. § 2000e-1(a). 
51 HERMAN BELZ, EQUALITY TRANSFORMED: A QUARTER CENTURY OF AFFIRMATIVE ACTION 157-62 
(1991). 
52 42 U.S.C. § 2000e-2(j). 
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“permit.”  As Justice Brennan noted in the majority opinion in Steelworkers v. Weber: 

 
Voluntary affirmative action is not unlawful because the clause did 
not read, “nothing in Title VII shall be interpreted to ‘permit’ 
voluntary affirmative efforts to correct racial imbalances. The natural 
inference is that Congress chose not to forbid all voluntary race-
conscious affirmative action …” If Congress truly intended to 
prohibit all race conscious affirmative action it would have 
substituted the word permit for require [emphasis added by the 
authors] in the first clause of §703(j).53 
 

Affirmative action is one right, to which other protected classes are entitled, but is 
denied, at least for now, to sexual orientation.  The language regarding affirmative 
action in the 2007 version of ENDA seems to have been crafted to specifically prevent 
Steelworkers v. Weber for sexual preference from repeating itself.   The Employment Non-
Discrimination Act of 2007 reads in a manner that appears to preclude the parsing of 
the word require: 
 

Nothing in this Act shall be construed or interpreted to require or 
permit [emphasis added by the authors] any covered entity to grant 
preferential treatment to any individual or to any group because of 
the actual or perceived sexual orientation of such individual or 
group on account of an imbalance which may exist with respect to 
the total number or percentage of persons of any actual or perceived 
sexual orientation employed by any employer. . . 54 

 
Whether this language appears in any subsequent version of the bill is still yet to 

be seen. If it does, the authors predict that this is likely to be only a temporary 
phenomenon, as it will not be long before a sympathetic court will question why one 
protected class is not treated as the other. 

 
C. ENDA AND DISPARATE IMPACT 

 
Disparate impact exists when a specified employment practice, which is facially 

neutral, has a disproportionately negative effect on members of a legally protected 
class.55  It is actionable under Title VII even when an employer had no intention of 
violating the Act. Currently this means those classes protected under Title VII,56 and age 
as protected under the Age Discrimination in Employment Act (ADEA).57 

Disparate impact (a.k.a. adverse impact) is most often demonstrated by showing 
that neutral selection criterion has a substantially different rate of selection in the 
employment decision to the disadvantage of a particular racial, ethnic or sex group.58  
The “substantially different” selection rate is generally regarded as one which is less 

                                                   
 
 
53 Steelworkers v. Weber, 443 U.S. 193, 205 (1979). 
54 Supra note 12 at §§ 4f(1)&(2). 
55 Griggs v. Duke Power Co., 401 U.S. 424, 431-2 (1971) 
56 Wards Cove Packing Co. v. Atonio, 490 U.S. 642, 650-51 (1989). 
57 Smith v. City of Jackson, 544 U.S. 228 (2005). 
58 29 C.F.R. § 1607.16 (2007). 
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than four-fifths or eighty percent of the group with the highest rate.59 
With regard to disparate impact, ENDA appears to be clear in exclusion of this 

form of discrimination from the class, sexual orientation.  
 

D. ENDA AND STATISTICAL DATA COLLECTION 

The Commission shall not collect statistics on actual or perceived sexual 
orientation from covered entities, or compel the collection of such statistics by covered 
entities.60  This provision appears to have been added in order to guarantee that ENDA 
will not be able to be applied to disparate impact or affirmative action at a future date. 
The absence of data further precludes affirmative action, as without labor market and 
internal workforce statistics, it is impossible to perform the required utilization analysis 
necessary to determine if a class is underrepresented.61 

 
VI. CONCLUSION 

 
Naturally, employers should be concerned that ENDA will impose an immediate 

risk for litigation.  Appearance standards and employee dress codes will be particularly 
vulnerable.  Employer harassment policies should be revamped to cover sexual 
orientation in addition to sex, race, religion, and ethnicity.  However, sexual orientation 
discrimination will continue to evolve until it has the same legal status as the other 
protected groups (i.e., disparate impact, affirmative action, etc.).  This is only the 
opening act. 

 

TABLE 1. LEGISLATIVE HISTORY OF ENDA 
Year Bill Congress 
1994 The Employment Non-Discrimination Act of 1994, H.R. 4636 

The Employment Non-Discrimination Act of 1994, S. 2238 
103d Congress 
 

1996 The Employment Non-Discrimination Act of 1996, H.R. 1863 104th Congress 
1997 The Employment Non-Discrimination Act of 1997, H.R. 1858 105th Congress 
1999 The Employment Non-Discrimination Act of 1999, S. 1276 

The Employment Non-Discrimination Act of 1999, H.R. 2355 
106th Congress  
 

2001 The Employment Non-Discrimination Act of 2001, H.R. 2692 The 
Employment Non-Discrimination Act of 2001, S. 1284 

107th Congress 
 

2003 The Employment Non-Discrimination Act of 2003, H.R. 3285 
The Employment Non-Discrimination Act of 2003, S. 1705 

108th Congress 
 

2007 The Employment Non-Discrimination Act of 2007, H.R. 3685 110th Congress 
 

                                                   
 
 
59 Id. at § 1607.4. 
60 Supra note 12 at  § 9 (2007). 
61 41 CFR § 60-2.14 (2008). 


