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 In the Fall of 2001, Professors Deborah A. Geier1 and Steven J. Willis2 engaged in a 
lively debate in the pages of the journal Tax Notes.  The issue under discussion was 
ostensibly the question of whether the U.S. Supreme Court had correctly decided the 
case of Schlude v. Commissioner.3 Schlude is an iconic case in the history of taxation in 
which the Court held that the Internal Revenue Service (IRS) had discretion to require 
an accrual basis taxpayer to include prepaid revenue in income prior to the period in 
which the costs associated with “earning” that revenue were incurred.4  The Court thus 
indicated that the so-called “matching principle” used in financial accounting5 (which 
holds that revenue should only be included in income as services are performed) is not 
controlling for tax purposes.  Instead, the Court held that the IRS should be granted 
deference in formulating the proper rule of tax accounting for prepaid revenue.  
Professor Geier agreed with the result (although not the Court’s reasoning) in Schlude 
and Professor Willis argued that the decision should be overturned.  The argument 
became heated, with Willis at one point complaining that certain scholars had “attacked 
[him] privately” for his views on the issue.6 
 Why would a seemingly dry debate over a case involving prepaid revenue become 
so emotional?  This paper will argue that the answer lies in the fact that the underlying 
dispute between Professors Geier and Willis concerned less the result in this single case 
than a much deeper philosophical divide, and that such philosophical considerations 
can have a major impact on how the rules of tax accounting are shaped.  As this paper 
will describe, Geier’s argument in support of the result in Schlude stems from her 
ambitious brand of tax jurisprudence, which has been labeled “purposivism.”  This 
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3 372 U.S. 128 (1963).   
4 See id. 
5 The rules of financial accounting as formulated by the Financial Accounting Standards Board are 
known as “Generally Accepted Accounting Principles” or GAAP. 
6 Steven J. Willis, Show Me the Numbers…Please, 93 TAX NOTES 1321 (2001).  Professor Willis 
compared his somewhat isolated position in the dispute to that of Einstein during the controversy 
over the theory of relativity in physics:  “Asked about the hundreds of international scientists who 
disagreed with his new theories, Albert Einstein reportedly remarked: ‘If I were wrong…one would 
be enough.  If I am right, they are all irrelevant.’” Id. 
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view regards tax law as warranting a “special” type of statutory interpretation under 
which provisions of the Internal Revenue Code (IRC) are interpreted as serving an 
overarching “purpose” of the tax law—a purpose discerned primarily by tax 
academics.7  Thus, while Geier agrees with the Court’s result in Schlude, she disagrees 
with the Court’s modest, deferential approach in reaching that result. 
 Willis, on the other hand, rejects both the result and the Court’s deferential 
approach in Schlude based on an opposing theory of statutory interpretation, which this 
paper argues is strikingly similar to the “empirical pragmatism” advocated by the 
controversial jurisprudential theorist Judge Richard Posner.8  The Willis methodology 
would subject judicial interpretation of the IRC to the disciplines of financial accounting 
and financial analysis.  Thus, although he vehemently disagrees with Geier on the 
proper result in Schlude, he also views the IRC as a “special case” of statutory 
interpretation, since he believes the IRC, unlike other statutes, should be interpreted 
strictly through the prism of financial accounting principles.  Were either Geier’s or 
Willis’ tax jurisprudence to become dominant in the judiciary, there would be far-
reaching substantive effects on the tax law and its application.  
 This paper will argue that neither Geier’s nor Willis’ jurisprudence is desirable, in 
particular because for all their differences, both are united in their embrace of “tax 
exceptionalism”: the view that the IRC is “special” and “different” from other areas of 
the law in a way which justifies jettisoning traditional statutory interpretation.  An 
embrace of such “exceptionalism” would have negative consequences for tax law and 
for the role of judges as interpreters of that law.  Instead, this paper will argue that 
judges should apply the same interpretive standards to the IRC that they apply in other 
areas of the law.  In particular, they should be guided by an approach that has been 
termed “practical reason.”  One implication of such an approach would be that judges 
should give the same deference to an IRS interpretation of the IRC that would be given 
to an agency interpretation of a statute in any other area of the law.  Thus, the Court’s 
result and reasoning in Schlude should be applauded.  The Court correctly resisted 
imposing an outcome predetermined by ideology and properly deferred to the IRS 
view that the “matching principle” should not be applied to prepaid income. 
 Part I of this paper will detail the Supreme Court’s reasoning in Schlude and in the 
other two cases that (together with Schlude) form what is called “the Trilogy” in the lore 
of tax accounting jurisprudence.  Part II will examine the arguments put forth in the 
Geier/Willis debate.  Part III will analyze the jurisprudential underpinnings of the 
positions taken by the antagonists and endorse a superior approach to tax law 
interpretation.  Part IV will briefly conclude. 
 

I. “THE TRILOGY” AND THE MATCHING PRINCIPLE 
 

Schlude is the third Supreme Court case in what is known in the lore of tax 
accounting jurisprudence as “the Trilogy.”9  The other cases are Automobile Club of 

                                                   
 
 
7 Michael Livingston, Practical Reason, “Purposivism,” and the Interpretation of Tax Statutes, 51 TAX L. 
REV. 677, 678 (1996). 
8 Judge Posner serves on the U.S. Court of Appeals for the Seventh Circuit and also on the faculty of 
the University of Chicago Law School. 
9 See Russell K. Osgood, The Story of Schlude:  The Origins of the Tax/Financial Accounting GA(A)P, in 
TAX STORIES:  AN IN-DEPTH LOOK AT TEN LEADING FEDERAL INCOME TAX CASES 259 (Paul Caron ed., 
2003). 
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Michigan v. Commissioner10 and American Automobile Association v. United States,11 both of 
which involved taxpayer entities that provided assistance to automobile owners over a 
specified period of time in return for membership dues.12 
 In both Automobile Club of Michigan and American Automobile Association, the Court 
held that the IRS could require these taxpayers to include prepaid membership dues in 
income in the year received, even though the services provided by the club to members 
extended over more than one taxable year.13 The Court arrived at this result through 
interpretation of IRC section 446,14 which requires a taxpayer to report income using the 
method of accounting the taxpayer uses for book purposes,15 unless that method “does 
not clearly reflect income.”16 
 In these cases, for financial accounting or “book” purposes the taxpayers used the 
“accrual method,” which “seeks to allocate revenues and expenses to accounting 
periods, regardless of when the cash expenditures or receipts occur or when the 
obligations to pay or the rights to receive cash arise.”17  This method of accounting 
includes in its conceptual framework the “revenue recognition principle,” which holds 
that revenue should only be recognized when the entity has completed the “earnings 
process,” i.e., when the work the entity is obligated to perform is in fact performed.18  
Thus, under this principle, an entity could receive cash without being required to 
immediately recognize revenue; instead, the entity would make an entry on its books 
for “unearned revenue,” indicating a liability owed to the customer who paid cash to 
the entity.19  The liability would be satisfied as the work for the customer was 
completed.20  The result of this methodology would be deferral of recognition of the 
revenue until the costs associated with the work the entity performs are incurred.  In 
this way, accrual accounting implements another of its fundamental concepts, known as 
the “matching principle,” which dictates that the entity must recognize revenue in the 
same period as the expenses it incurred that enable it to earn that revenue.21  In the case 
of the automobile club taxpayers, the matching principle dictated that they recognize 

                                                   
 
 
10 353 U.S. 180 (1957). 
11 367 U.S. 687 (1961). 
12 See 353 U.S. 180; 367 U.S. 687. 
13 See 353 U.S. 180; 367 U.S. 687.  This result was disadvantageous to the taxpayers due to the time 
value of money.  If a taxpayer can delay the recognition of income, then the payment of tax is also 
delayed.  As a result, the taxpayer will continue to have use of, and can earn interest on, the money 
that otherwise would have been paid to the IRS.  WILLIAM A. RAABE, ET AL., TAX RESEARCH 421 (8th 
ed. 2009). 
14 I.R.C. § 446  
(a) GENERAL RULE. –Taxable income shall be computed under the method of accounting on the 
basis of which the taxpayer regularly computes his income in keeping his books.  
(b) EXCEPTIONS. –If no method of accounting has been regularly used by the taxpayer, or if the 
method used does not clearly reflect income, the computation of taxable income shall be made 
under such method as, in the opinion of the Secretary, does clearly reflect income. 
15 I.R.C. § 446(a). 
16 I.R.C. § 446(b). 
17 DAVID R. HERWITZ & MATTHEW J. BARRETT, ACCOUNTING FOR LAWYERS:  MATERIALS 55 (2d ed. 
1997). 
18 See id. at 60. 
19 See id. at 69. 
20 See id. at 60. 
21 See id. 
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prepaid club dues evenly over the period of club membership, as their service 
obligation to the members steadily diminished.22  
 The taxpayers in both cases used this accrual method not only in keeping their 
books, but also in reporting their taxable income.  The IRS could therefore require them 
to recognize revenue upon immediate receipt of the cash (i.e., to utilize the “cash 
method”) only if the accrual method did not “clearly reflect income” under section 
446(a).23  The Court explained in the Automobile Club of Michigan case that because 
“substantially all services are performed only upon a member’s demand and the 
taxpayer’s performance was not related to fixed dates after the tax year,”24 the method 
the taxpayer used to include the dues in income was “purely artificial.”25  Since the 
Court determined that the IRS had some measure of discretion, the Court stated that 
under these facts it could not hold “that the discretionary action of the Commissioner 
[of the IRS] exceeded permissible limits.”26  The Court reiterated this reasoning in 
reaching the same result in the American Automobile Association case.27 
 These precedents weighed against the taxpayers in Schlude as they appealed their 
case to the Supreme Court.  The Schludes operated dance studios in Omaha, 
Nebraska.28  They, like the automobile club taxpayers, used the accrual method for both 
book and tax purposes.29  The Schludes received prepayments not only in the form of 
cash, but also in the form promissory notes and contract rights that were due but 
unpaid.30  On the advice of their accountant, the Schludes recognized income from these 
prepayments only as lessons were provided to the students, in contrast to the 
automobile clubs, which included income ratably over the membership period.31  The 
IRS argued that the precedents discussed supra should control the result,32 but the 
Schludes maintained that their individualized accounting technique “clearly reflected 
income.”33 
 The Court sided with the IRS, stating “we believe the problem is squarely 
controlled by [American Automobile Association].”34  Justice Stewart, in dissent, stated that 
the decision resulted in a “mutilation of a basic element of the accrual method of 
accounting.”35  Justice Stewart was echoing the concern expressed by the American 
Institute of Certified Public Accountants (AICPA), which in its amicus brief protested 
that a ruling for the IRS would result in the matching principle (which it called “the 
fundamental concept that underlies accrual accounting”) “los[ing] all significance for 
tax purposes. . .”36  Justice Stewart and the AICPA were foreshadowing arguments that 

                                                   
 
 
22 See Osgood, supra note 9, at 261. 
23 See id. at 263. 
24 353 U.S. at 189 n.20. 
25 Id. at 189. 
26 Id. at 189-90. 
27 See generally Osgood, supra note 9, at 262-64. 
28 See 372 U.S. at 130. 
29 See id. at 131. 
30 See id. at 130. 
31 See id. at 130-31. 
32 See Osgood, supra note 9, at 267. 
33 See id. at 266. 
34 372 U.S. at 134. 
35 Id. at 143. 
36 Osgood, supra note 9, at 269 (quoting Statement of Amicus Curiae at 2). 
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would be made by Professor Willis almost forty years later.37 
 The result in Schlude generated much controversy, which continues to the present 
day.  The controversy erupted quite virulently in the Geier/Willis debate. 

 
II. THE GEIER/WILLIS DEBATE 

 
A. THE FIRST EXCHANGE 

 
 In a major 1998 article in The American Journal of Tax Policy entitled “The Myth of 
the Matching Principle as a Tax Value,”38 Geier launched a wide-ranging attack on the 
use of financial accounting principles for tax purposes, and a defense of the result in 
Schlude.  She asserted that “tax law is not about financial accounting,”39 and that “the 
often implicit assumption that financial accounting presumptively guides tax 
accounting can and has undermined tax values.”40 
 By “tax values,” Geier was referring primarily to what she called the “income-tax 
value,” which she stated should require courts to interpret the IRC so that 
“consumption-tax treatment” is not allowed absent clear Congressional endorsement of 
such treatment in the statutory language.41  Geier argued that the IRC should be viewed 
as implementing a holistic system for taxing income, and that this system should be 
defined in contrast to one that taxes consumption.42  A normative consumption tax 
would allow taxpayers to deduct from taxable income all amounts saved or invested 
and not spent.  Thus, she noted that the treatment of a traditional Individual Retirement 
Account (IRA) under the current IRC provides for “consumption-tax treatment,” 
because it allows the taxpayer a deduction for amounts saved, while taxing the returns 
on that amount in the future.43 
 Geier obviously does not challenge the treatment of the traditional IRA under the 
IRC, because while that treatment violates the “income-tax value,” it is an instance in 

                                                   
 
 
37 Note that Congress has enacted narrow exceptions to the Schlude treatment of prepaid income 
over the years.  Congress statutorily overruled the holding based on the facts and circumstances of 
the American Automobile Association case with I.R.C. § 456, which allows deferral of prepaid 
membership dues for some organizations, and I.R.C. § 455 allows the deferral of prepaid magazine 
and newspaper subscriptions. 
38 Deborah A. Geier,15 AM. J. TAX POL’Y 17 (1998). 
39 See id. at 18. 
40 See id. 
41 See id. at 25-26. 
42 Geier describes the “income-tax value” as follows: 
 

The income-tax value stands for the proposition that consumption-tax 
treatment should not be allowed absent a clear indication by Congress that 
such treatment was intended or unless the income-tax value is outweighed by 
values of administrative convenience if the distortion is minimal.  In other 
words, my position is that consumption-tax treatment of an item not 
mandated by the language of the Code should not result by accident or 
through inadvertence in administering the remaining provisions of the 
Internal Revenue Code. 

 
Id. at 22. 

43 See id. at 26. 
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which Congress has specifically authorized such a “violation.”  But Geier drew an 
analogy between the allowance of an immediate deduction for an amount saved and 
the treatment of prepaid revenue under the matching principle of financial 
accounting.44  In her view, the taxpayer’s “failure to include [in taxable income] the 
receipts when received violates the income-tax value by effectively exempting from tax 
the investment return on the receipt between the time of payment and inclusion.”45  She 
stated that allowing deduction of an investment (as occurs with the traditional IRA) and 
allowing an exclusion of prepaid receipts (the treatment the taxpayer argued for in 
Schlude) are equivalent, and thus result in de facto consumption-tax treatment.46  Thus, 
while the Supreme Court did not base its reasoning on Geier’s income tax/consumption 
tax distinction, she argued that the Court reached the correct result in Schlude and the 
“Trilogy” when it required inclusion of the prepaid revenue47 (likely, she states, because 
something with the matching principle must not have “seemed right”48 to the Court).  
In her article, Geier advocated that future courts utilize the concept of “tax values” to 
decide cases involving ambiguous IRC provisions, with the goal of conforming 
Congressional enactments to the ideal-typical income tax system.49 
 Willis responded to Geier’s thesis in an article in Tax Notes entitled “It’s Time for 
Schlude to Go.”50  Willis forcefully asserted his counter-thesis that “[t]ax law should 
more closely follow accounting and financial measurements and definitions of income, 
particularly the matching principle (emphasis added).”51  The result in Schlude, he 
stated, should be “relegated to history.”52 
 Willis explicated his position through a series of financial calculations applied to a 
typical prepaid revenue scenario, in which an accrual method taxpayer received $1,000 
in year one for services to be performed in year three, and assuming that the taxpayer 
received a 10 percent discount for prepayments, and could earn 10 percent interest on 
investments.53  Willis compared the results to the taxpayer in terms of after-tax income 
received under the Schlude doctrine and under deferral accounting using the matching 
principle; obviously, the hypothetical taxpayer received higher after-tax income with 
deferral.  Interestingly, however, Willis found that the taxpayer would be equally well-
off if he voluntarily chose to not receive prepayment from the customer, and actually 
deferred receipt of the revenue until year three.54  Willis pointed out that with actual 
deferral the taxpayer would give up the security of receiving cash up front, but could 

                                                   
 
 
44 See id. at 114. 
45 Id. 
46 Id. 
47 See id. at 122. 
48 Id. at 115. 
49 See id. at 22. Note that although this paper focuses on Willis’ response to Geier, the first salvo 
against her position was launched by W. Eugene Seago in his article, The Matching Principle Should 
Have a Role in Measuring Taxable Income, 90 TAX NOTES 1855 (2001).  He argued that GAAP 
accounting better reflects time value of money principles than the mandatory cash method 
approach of Schlude, because when a customer (“who is an economic person”) makes a 
prepayment, the time value of money is built into the price, and thus the service provider earns a 
return on the advance payment which is not obvious on its face. 
50 Steven J. Willis, It’s Time for Schlude to Go, 93 TAX NOTES 127 (2001). 
51 Id. 
52 Id. 
53 See id. 
54 See id. 
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seek security in other forms, such as property, co-signers, or borrowing the same 
amount from a source other than the customer.55  Therefore, since the taxpayer could 
easily “plan around” the result in Schlude,56 Willis concluded that the doctrine 
“amounts to a tax on ignorance”57 because the consequences of deferral under the 
matching principle and actual deferral “have no important differences; hence no 
justification exists for different tax consequences.”58 
 However, in addition to his mathematical arguments, Willis made several 
theoretical points that provide clues to the jurisprudential substructure underlying his 
defense of the matching principle.  He dismissed Geier’s entire concern with the 
distinction between values that support an income tax system and those that support a 
consumption tax system.  “I suspect,” he stated, “the consumption/income 
classifications probably make no real difference other than to academics.”59  He asserted 
that the only factor that “matters” is “the impact on taxpayers and their consequent 
reactions.”60  He also expressed dismay that, in effect, the Schlude doctrine “amounts to 
a tax increase (which is an astonishing thing to have arisen from a court, considering 
that tax legislation is supposed to originate in the House of Representatives.)”61  He 
concluded that Schlude should be overturned because it was the result of the Court’s 
ignorance of fundamental accounting and finance principles.62 
 

B. THE SECOND EXCHANGE 
 
 Geier responded to Willis with her own submission to Tax Notes entitled “Taxing 
Advance Payments:  Choosing Among Imperfect Alternatives.”63  She made a 
concession of sorts to Willis by noting that the treatment of prepaid revenue under 
Schlude is not “ideal” even under her principles.  She stated that in an ideal world, IRC 
section 7872 of the IRC would apply to taxpayers who receive prepaid receipts.64  

                                                   
 
 
55 Willis describes the options for the taxpayer who chooses to actually defer payment as follows: 
 

While [taxpayers using the matching principle] receive actual cash from their 
customers, actual deferral taxpayers may receive other forms of security:  For 
example, property, co-signers, or deposits, or they can limit their businesses 
to more creditworthy customers.  Or, if liquidity were their motivation for 
prepayments, they can borrow from sources other than their customers. 

 
Id. 
56 The taxpayer could “plan around” the result dictated by Schlude by choosing to actually defer 
prepayment (and thus also defer the tax consequences), while achieving the same economic 
position as if prepayment were accepted.  This equivalent economic position could be achieved by 
obtaining security to substitute for the cash prepayment not received as described in supra note 55. 
57 Id. 
58 Id. 
59 Id. 
60 Id. 
61 Id. 
62 See id. 
63 Deborah A. Geier, Taxing Advance Payments: Choosing Among Imperfect Alternatives, 93 TAX NOTES 
285 (2001). 
64 I.R.C. § 7872 TREATMENT OF LOANS WITH BELOW-MARKET INTEREST RATES. –(a) 
Treatment of Gift Loans and Demand Loans  
(1) In general. For purposes of this title, in the case of any below-market loan to which this section 



66/Vol.XIX/Southern Law Journal 
 
Section 7872 currently operates to “impute” interest income to lenders on certain loans 
where interest is being charged at a below-market rate.65  The prepayment from the 
customer to the service provider in a scenario such as Schlude can be seen as the 
equivalent of a loan advanced from the customer to the service provider. Thus, Geier 
would ideally have the service provider pay tax on the amount of foregone interest over 
the term of their service obligation.66  Section 7872, in that case, would also “impute” an 
interest payment from the service provider to the customer, which would provide the 
service provider with a concomitant interest expense deduction.67  However, the 
regulations that would extend application of the section 7872 imputed interest rules to a 
prepayment situation have never been issued by the Treasury Department.68 Thus, this 
treatment, which in Geier’s view is the “ideal” treatment under the “income-tax value,” 
is unavailable. 
 She thus reasoned that since the ideal approach to prepayment accounting is not 
available, courts (and the Congress) must choose between “imperfect alternatives.”69 
Allowing deferral through use of the matching principle will result, in Geier’s view, in 
the service provider being undertaxed (because the “time value of money” benefit the 
taxpayer receives by receiving cash up front will not be taxed).70  Including the entire 
prepayment in income up front will result in the service provider being overtaxed 
because it will receive no deduction for interest that would be paid (or imputed as paid) 
to the customer if the transaction were structured as a traditional loan (advanced from 
the customer to the service provider).71  However, she deems this result preferable 
because the service provider has benefited from an “accession to wealth” in the form of 
the cash received for the prepayment.  Thus “overtaxation”, in her view, is a superior 
alternative to the undertaxation that would result from a deferral rule 72 
 Willis responded to Geier’s piece with a Tax Notes article entitled “Show Me the 
Numbers. . .Please.”73  He strongly asserted that “this is not a matter for traditional 

                                                                                                                    
 
 
applies and which is a gift loan or a demand loan, the foregone interest shall be treated as— 
(A) transferred from the lender to the borrower, and  
(B) retransferred from the borrower to the lender as interest.  
(2) Time when transfers made. Except as otherwise prescribed in regulation prescribed by the 
Secretary, any foregone interest attributable to periods during any calendar year shall be treated as 
transferred (and retransferred) under paragraph (1) on the last day of such calendar year.  
(b) Treatment of other below-market loans.  
(1) In general. For purposes of this title, in the case of any below-market loan to which this section 
applies and to which subsection (a)(1) does not apply, the lender shall be treated as having 
transferred on the date the loan was made (or, if later, on the first day on which this section applies 
to such loan), and the borrower shall be treated as having received on such date, cash in an amount 
equal to the excess of— 
(A) the amount loaned, over 
(B) the present value of all payments which are required to be made under the terms of the loan. 
65 See I.R.C. § 7872. 
66 Geier, supra note 63. 
67 See id. 
68 Id. 
69 Id. 
70 Id.  See supra note 13 for an explanation of the “time value of money” and its importance in the 
taxation context. 
71 See Id. 
72 Id. 
73 Willis, supra note 6. 
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debate.  GAAP (i.e., the “generally accepted accounting principles” which govern 
financial accounting) either overtaxes or undertaxes.  Either Schlude or GAAP is closer 
to an ideal financial accounting method, but not both.”74  The issues involved, he 
claimed, “are mostly quantifiable rather than philosophical.  They are the subjects of 
numbers and numbers do not lie.”75 
 Interestingly, it was when Willis was most vociferously denying that the issues are 
philosophical that he revealed his underlying philosophy of tax jurisprudence, which 
will be explored below.  In brief, he embraced a distinction most critical in the 
philosophy of Judge Richard Posner—that between “facts” and “values.”76 
 Willis stated that because Geier agreed with him that an approach using imputed 
interest concepts would be ideal, their dispute could be resolved with a purely 
quantitative inquiry.77  His article went on to show that taxpayers under a GAAP 
deferral rule would pay an effective tax rate closer to the “ideal” amount dictated by 
principles of financial analysis than under the Schlude rule.78  However, his article later 
acknowledged that the crux of his debate with Geier originated in fundamental 
preconceptions on the nature of what constitutes “wealth.”79 
 “We do not have a tax on accessions to wealth,” Willis asserted.  “We have a tax on 
accessions to wealth clearly realized consistent with accounting rules (emphasis added). . 
.[t]axing it when received by an accrual method taxpayer eviscerates the accrual 
method, long approved by Congress.”80  Here Willis put forth the theoretical 
assumptions behind his argument that the Schlude doctrine should be repealed.  Note 
that his definition of income quotes the Supreme Court’s classic definition given in the 
Glenshaw Glass81case.  In that case, the Court defined income as “undeniable accessions 
to wealth, clearly realized, and over which the taxpayers have complete dominion.”82 
Willis’ gloss on the definition adds the key phrase “consistent with accounting rules.”  
This is in accord with an assumption that the accounting rules are analogous to a 
“scientific” fact, which is not subject to repeal even if Geier desires to interpret the IRC 
in terms of the “income tax value.”83 
 

III. PURPOSIVISM, POSNER, AND PRACTICAL REASON 
 
 Geier has been more aggressive than Willis in advocating an explicit philosophy of 
tax jurisprudence.84  Her philosophy has been described as “purposivism,” which holds 

                                                   
 
 
74 Id. 
75 Id. 
76 See infra text accompanying notes 96-99. 
77 See id. 
78 See id. 
79 See id. 
80 Id. 
81 See Comm’r v. Glenshaw Glass, 348 U.S. 426 (1955). 
82 Id. 
83 A similar view was expressed by W. Eugene Seago in response to Geier.  The matching principle, 
he stated, seemed to him “to be a natural law, appealing to a basic intuition and sense of 
symmetry.”  Seago, supra note 49.  See also Harold Dubroff, et al., Tax Accounting:  The Relationship of 
Clear Reflection of Income to Generally Accepted Accounting Principles, 47 ALB. L. REV. 354, 404-06 
(1983). 
84 See, e.g., Deborah A. Geier, Interpreting Tax Legislation:  The Role of Purpose, 2 FLA. TAX REV. 492 
(1995), and Deborah A. Geier, Textualism and Tax Cases, 66 TEMPLE L. REV. 445 (1993).  Geier has 
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that because of the allegedly unique complexity of tax law, it requires a unique method 
of interpretation, “one that emphasizes the tax context or logic of the case rather than 
the literal language of the statute in question.”85 
 Because of the explicit nature of Geier’s philosophical advocacy, the theoretical 
influences underlying her arguments in the debate with Willis are quite discernible.  
Most clearly, she agreed with the result in Schlude not because of due deference allowed 
to the Commissioner to determine what treatment “clearly reflects income” (which was 
the Supreme Court’s rationale).  Instead, she would have the courts take a more activist 
posture, and resolve issues by imposing over them the template of “tax values.”  Thus, 
at the point in her debate with Willis in which she lamented the lack of empirical 
evidence that prevented the imposition of the “ideal” method of accounting (i.e., one 
using IRC section 7872 concepts), the dilemma was easily resolved in her mind when 
she consulted her philosophical framework.  She expressed a clear preference for the 
approach that would buttress the “income-tax value” by negating consumption-tax 
treatment, even at the risk of overtaxing the taxpayer.  She thus endorsed Schlude on 
what might be regarded as ideological grounds. 
 There is a fundamental weakness in such a jurisprudence, however.  When judges 
become enamored of the idea that tax law is “exceptional,” with a unique (perhaps 
hidden) structural logic, it renders the plain-meaning of the statutory language moot.86  
The distortions that result from judicial embrace of the “purposivism” approach can be 
seen in the case of Albertson’s, Inc. v. Commissioner,87 a case in which an employer sought 
an immediate deduction for interest paid to a “nonqualified” deferred compensation 
plan.88  The general rule is that payments to a nonqualified plan are not deductible until 
payments are subsequently included in employees’ income, while payments to 
“qualified” plans are immediately deductible.89  Here, a portion of the payments to the 
plan constituted contributions for the retirement benefits, and a portion was for interest 
on those contributions.90  While the literal language of the statute allowed an immediate 
deduction for the interest component under IRC section 163, it appeared that allowing 
such a deduction would undermine the preference given by Congress to qualified plans 
under the IRC.91 
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 The court adopted a version of Geier’s purposivism, and held that the interest 
could not be deducted, regardless of the statutory language.92  As Michael Livingston 
has pointed out, the result “suggests a doctrine not of interpretation, but of statutory 
rescission or correction, under which courts may modify or ignore provisions that are 
inconsistent with broader policy goals.”93  If such an approach were widely applied, the 
result would be the injection of a radical indeterminacy into the tax law.94  It is already 
difficult for the average citizen to understand the tax laws.  The embrace of 
purposivism would make it difficult for even trained tax practitioners to predict the tax 
consequences of a course of action without access to the courts’ understanding of the 
fundamental “logic” and “values” underlying the income tax.95  Transforming the IRC 
into an even more opaque body of knowledge would likely render the tax law 
impossible to administer.  While values and purpose must certainly be taken into 
account in statutory interpretation, they should not dictate the result in the face of 
directly contrary legislative language. 
 Where Geier emphasizes judicial decision-making based on values, Willis (though 
not explicitly) appears to embrace an approach to statutory interpretation similar to that 
applied by Judge Richard Posner.96  Jeffrey Rosen notes that “Posner urges judges. . .to 
ignore theory, to shy away from values, and to focus primarily on facts.”97  Posner has 
written that “[p]rudence dictates that before you react strongly to something you try to 
obtain as clear an idea as possible of what that something is.”98  He believes a “solid 
grasp of social science” is a prerequisite to productive decision-making, and that 
“[interpretive] questions turn on the empirical questions.”99 
 In line with Posner’s approach, Willis expressed doubt in his debate with Geier 
“whether her critics (or anyone else for that matter) understand (or even care about) the 
‘fundamental’ distinctions between consumption taxes and income taxes. . .”100  All that 
matters, he asserted, is the real-world effect on taxpayers.  He argued that the debate 
could be resolved empirically because it is “all about the calculations,”101 and that “we 
don’t vote on what the temperature is, we observe it.”102  A clearer exposition of the 
difference between “facts” and “values” would be hard to find. 
 But, as Rosen points out, such an empirically-based jurisprudence is unrealistic in 
the burden it places on generalist judges.103  Posner insists that for judges to make 
productive decisions they must be familiar with, for example: 

 
[T]he contribution of law and economics to antitrust law, 
environmental regulation, and proof of commercial damages. . . the 
relevance of Bayesian probability theory and cognitive psychology 
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to the rules of evidence, jury instructions, and burdens of proof. . 
.the impact of political scientists on reapportionment cases. . .and the 
growing literature, informed by philosophy, literary theory, and 
public choice analysis, on constitutional and statutory 
interpretation.104   
 

Similarly, Willis argued in his debate with Geier that “non-accountant lawyers” are 
frequently deficient in their understanding of tax issues.105  “[T]hey are frequently fine 
lawyers, to the extent their education allows,” he stated.  “But. . .and I know this is a 
sensitive subject. . .to the extent lawyer-advisors do not understand accounting and 
finance. . .they provide bad advice to their clients.”106  He was adamant that courts 
should not be “ignorant of accounting and finance knowledge” or “we all suffer.”107 
 Thus, the approach that Willis would have courts follow in interpreting and 
applying the tax law would create administrative problems not altogether different 
from those created by Geier’s approach.  Judges are experts in the fields of general 
doctrine, procedure, and the deductive application of law to facts.  It is neither realistic, 
nor should it be necessary, for them to be experts in finance.108 
 Ultimately, though, the key problem with the Willis approach is its presumption 
that generally accepted accounting principles are “facts” in the same sense that the laws 
of physics are “facts.”  The rules of financial accounting were developed in response to 
the practical experience of accountants over many decades.109  They were not 
“discovered” like the law of gravity, but are more like the social mores of a culture, 
which develop in a specific historical context.  GAAP contains within it a “logic” and 
“purpose” not unlike that which Geier discerns in the income tax system.  But while 
Geier would give income tax “values” too much power, Willis is too dismissive of the 
value-laden nature of the fields of accounting and finance.  Willis, like Geier, believes 
that tax law should be interpreted differently because of its special status.  In Willis’ 
case, he believes that tax law is exceptional because it should be strictly interpreted 
according to the precepts of a non-legal discipline, i.e., financial accounting, and that 
judges should ideally be experts in financial accounting before attempting to deal with 
tax cases.  But both Willis and Geier are wrong:  a court would err if it engaged in either 
a determinism based on “tax values logic” or a determinism based on “GAAP logic.” 
 Instead of either the Geier approach (which would have judges interpret the IRC in 
accord with predetermined “tax values”) or the Willis approach (which would require 
judges to act as experts in finance and accounting and interpret the IRC in strictly in 
accord with GAAP) courts would be wiser to embrace an approach that has been 
termed “practical reason.”110  This is a methodology that “considers text, legislative 
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history, and evolutive (that is, post-enactment) perspectives in varying proportions 
depending upon the age and character of the statute in question.”111 This approach 
eschews the certainty embraced by Geier and Willis, and is willing to consider a variety 
of factors on a context-sensitive, case-by-case basis.  It does not view tax law as unique, 
either in its status as containing holistic “values” that must be upheld, or as a 
hypertechnical code requiring special financial engineering abilities to decipher.  While 
both tax policy and accounting principles are relevant to a court using the practical 
reason approach, other factors--such as statutory text, legislative history, and judicial 
and administrative precedents--also come into play.112  The practical reason approach 
allows judges to do what they do best by employing the primary skill unique to their 
background and training:  the interpretation of texts.  It does not require them to 
override the language of the statute in the interest of a “deep theory” of taxation 
embraced by the tax academy.  Neither does it require a generalist judge to become an 
expert in finance and accounting in order to decide tax cases. 
 How would a court applying a “practical reason” approach decide Schlude today, 
either as a case of first impression or in deciding whether to overturn the original 
decision?  One important principle that courts typically employ in a context similar to 
that of Schlude, in which an agency has made an interpretation of broad statutory 
language as part of its regulatory enforcement of the statute, is deference.113  As noted 
previously, this is the precise principle that the Supreme Court used to uphold the IRS 
interpretation in Schlude.   
 Thus, under a practical reason approach, a court examining Schlude as a case of 
first impression would likely reach the same result as did the Supreme Court forty 
years ago, citing administrative convenience and deference.  But it would do so in an 
appropriately modest fashion, and thus would vindicate neither side of the 
Geier/Willis debate. 
 

IV. CONCLUSION 
 
 The IRC is, at bottom, a statute and should be subject to the traditional methods of 
statutory interpretation.  Judges should use their expertise in the interpretation of texts 
to decide tax cases according to practical reason.  Widespread adoption of the Geier 
version of tax exceptionalism would require judges to decide tax cases in conformity to 
the predetermined dictates of the “income-tax value,” with the result that the meaning 
of the tax law would be distorted by an ideological template.  Adoption of the Willis 
version of tax exceptionalism, on the other hand, would force interpretation to conform 
to the dictates of financial accounting, and would require judges to become experts in a 
discipline outside the realm of their background and training.  By applying the practical 
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reason approach and interpreting the IRC like any other statute, judges would be able 
to fulfill the function they perform best when deciding tax cases.  In the case of Schlude, 
the Supreme Court did just that, and therefore Schlude should not be overturned. 

 
 


