
 

 
 
 

 
 
 

EIGHTH CIRCUIT DELIVERS MIXED BAG TO  
BANKRUPTCY ATTORNEYS: WHERE WILL IT END? 

 
STANLEY A. LEASURE* 

 
 

I. INTRODUCTION 

 Divided in part, the Eight Circuit Court of Appeals in Milavetz v. United States 
recently struck down the Bankruptcy Code’s provisions dealing with the relationship 
between bankruptcy attorneys and their clients enacted as part of the Bankruptcy 
Abuse Prevention and Consumer Protection Act (BAPCPA).1  This sweeping decision—
a case of first impression among the Courts of Appeal—affects the relationship between 
bankruptcy attorneys and their clients and has implications well beyond the practice of 
law in bankruptcy court.  From the standpoint of substantive law, the case involves 
significant questions of constitutional law, standard of review, and statutory 
construction.  From a broader perspective, it addresses the proper role of the federal 
legislature vis-à-vis the states in the regulation of the practice of law.  It has garnered 
widespread attention in the bankruptcy and First Amendment literature.2  The issues in 
the case have been the subject of a number of inconsistent lower court decisions.3  

                                                   
 
 
*J.D., Assistant Professor of Business Law, Missouri State University. 
1 Milavetz, Gallop & Milavetz, P.A. v. United States, 541 F.3d 785 (8th Cir. 2008). 
2 Regulation of Bar: Narrow Reading of Bankruptcy Law Avoids Violation of Attorneys’ Free Speech Rights, 
25 APA/BNA LAWYERS’ MANUAL ON PROFESSIONAL CONDUCT (2009); Robert Volk, Court Strikes 
Down Bankruptcy Code Limitation on Attorney Advice,  The Bankers Letter of the Law, Oct. 2008, at 1 
(2008); Ronald E. Mallen & Jeffrey M. Smith, Sanctions and Regulation of Attorney Conduct, LEGAL 
MALPRACTICE § 24:4 (2008); Austin L. McMullen & Max Smith, Recent Decisions from the Appellate 
Courts, 2008 NORTON BANKRL. ADVISOR 3 (2008); P. Matthews Sutko & Saleela Khamum 
Salahudeim, U.S. Trustees: Bankruptcy Watchdogs and Appellate Advocates, 27 AM. BANKR. INST. J. 12 
(2008);  Nancy C. Dreher, Circuit Rules that Consumer or Debtors’ Attorneys are “Debt Relief Agencies” 
and that DRA Provisions of BAPCPA Having to do with Advice to Clients and Disclosure are 
Constitutional, 2009 Bankruptcy Service Current Awareness Alert 8 (2009); Harold D. Jones & Lori 
Lapin Jones, Bankruptcy Law, Attorney Liability under the Bankruptcy Abuse Act,  N.Y.L.J., Sept. 16, 
2008, at 14.24; First Amendment Challenges to the Debt Relief Agency Provisions of BAPCPA, 29 
Bankruptcy Law Letter 1 (2009); Restrictions on Debt Relief Agencies: Narrow Reading of Bankruptcy 
Law Avoids Violation of Attorneys’ Free Speech Rights, BNA BANKR. L. DAILY, Jan. 8, 2009; William 
Jordan, Bankruptcy Abuse Prevention and the Civil Protection Act’s Provisions Applicable to “Debt Relief 
Agencies” Upon Bankruptcy Attorneys, 33 PROF. LIABILITY REP. 12 (2008); Ban on Bankruptcy Lawyers’ 
Advice Ruled Unconstitutional; 5 ANDREWS BANKR. LITIG. REP. 2 (2008); Judge Follows Trend, Blocks 
Bankruptcy Law Limit on Debt Advice; 5 ANDREWS BANKR. LIT. REP. 3 (2008); Ban on Bankruptcy 
Lawyer’s Advice is Ruled Unconstitutional, 18 ANDREWS PROF. LIABILITY LITIG. REP. 10 (2008). 
3 Hersh v. United States, ex rel., Mukasey No. 07-10226, 2008 W.L. 5255905, at *4 (5th Cir. Dec. 18, 
2008); Connecticut Bar Ass’n v. United States, No. 3:06-CV-729 (CFD), 394 B.R. 274, 280 (D. Conn. 
Sept. 09, 2008); In re Spence, No. 05-90478PM, AP 07-00853, AP 07-00856, AP 07-00854, AP 07-00854, 
AP 07-00857, AP 07-00852, AP 07-00855, AP 07-00858, 2009 W.L. 122760, at *7 (Bankr. D.N.D.(Jan. 



44/Vol.XIX/Southern Law Journal 
 
Accordingly, the Eighth Circuit’s Milavetz decision, striking down some of BAPCPA’s 
provisions and upholding others, will likely develop into the opening salvo of a battle 
ultimately requiring resolution by the United States Supreme Court. 
 The Eighth Circuit ruled that the Code’s definition of a “debt relief agency” 
unambiguously includes attorneys who provide bankruptcy assistance.  That 
determination made BAPCPA’s mandatory advertising disclosures and proscriptions 
against certain pre-bankruptcy legal advice—which the plaintiffs challenged on First 
Amendment grounds—applicable to those attorneys.4  The court held that the 
disclosures required in connection with the advertisement of bankruptcy services do 
not violate the attorneys’ First Amendment rights.5  Conversely, the court ruled that, as 
applied to attorneys, proscription against advising clients to incur debt in 
contemplation of bankruptcy is unconstitutionally overbroad.6 
 Milavetz began as a declaratory judgment action brought by a bankruptcy law firm 
and others, seeking a declaratory judgment that attorneys are not “debt relief agencies” 
within the ambit of the Code.  Alternatively, the attorneys contended that if they were 
considered debt relief agencies, the provisions of 11 U.S.C. § 526(a)(4) (2005) precluding 
advice to incur pre-petition debt are unconstitutionally overbroad7 and the advertising 
disclosure requirements set out in 11 U.S.C. § 528(a)(4) and (b)(2) (2005) constitute 
compelled speech in violation of the First Amendment rights of bankruptcy attorneys 
who choose to advertise their services.8 

 

II. ATTORNEYS AS DEBT RELIEF AGENCIES 

 In 2005, BAPCPA made a number of significant amendments to the Code.  One of 
these was the addition of the concept of “debt relief agency” defined as: 
 

[A]ny person who provides any bankruptcy assistance to an assisted 
person in return for the payment of money or other valuable 
consideration, or who is a bankruptcy petition preparer under §110 . 
. . .9 
 

Under the Code, “bankruptcy assistance” includes: 
 

                                                                                                                    
 
 
14, 2009); In re Irons, 379 B.R. 680, 685 (Bankr. S.D. Tex. 2007); Olsen v. Gonzales, 350 B.R. 906 (D. 
Or. 2006); In re Robinson, 368 .R. 492 (Bankr. E.D. Va. 2007); Hersh v. United States, 347 B.R. 19 
(N.D. Tex. 2006); In re Attorneys at Law and Debt Relief Agencies, 332 B.R. 66 (Bankr. S.D. Ga. 
2005); In re Ray Reyes, 361 B.R. 276 (Bankr. S.D. Fla. 2007); In re Attorneys at Law and Debt Relief 
Agencies, 332 B.R. 66 (Bankr. S.D. 2005). 
4 Milavetz, 541 F.3d at 791; see also In re Attorneys at Law and Debt Relief Agencies, 332 B.R. 66 
(Bankr. S.D. 2005). 
5 Milavetz at 785. 
6 Id. at 793. 
7 Id. at 788. 
8 Id.  
9 11 U.S.C. § 101(12A) (2005).  Excluded from the definition of “debt relief agency" are: (1) officers, 
directors, employees or agents of a person providing such assistance or of the bankruptcy petition 
preparer; (2) non-profit organizations exempt from taxation; (3) creditors of the assisted person; (4) 
depository institutions, credit unions or affiliates thereof; and (5) authors, publishers, distributors 
or sellers of works subject to copyright protection.  11 U.S.C. § 101(12A)(A)-(E) (2005). 
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[A]ny ... services ... provided to an assisted person with the express 
or implied purpose of providing information, advice, counsel, 
document preparation or filing, or attendance at a creditors’ meeting 
or appearing at a case or proceeding on behalf of another or 
providing legal representation with respect to a case or proceeding 
under this title.10 
 

An “assisted person” under the Code is “any person whose debts consist primarily of 
consumer debts and the value of whose non-exempt property is less than $164,250.”11  
With these definitional strictures, the seminal question for the Eighth Circuit was 
whether bankruptcy attorneys constitute debt relief agencies, thereby making 
applicable to them the prohibition against advising clients to incur debt in 
contemplation of bankruptcy and the mandatory advertising disclosures. 
 Relying on the broad definition of debt relief agency established in 11 U.S.C. § 
101(12A) (2005), the government urged that bankruptcy attorneys’ legal representation 
falls well within the definition of bankruptcy assistance and, consequently, such 
attorneys constitute debt relief agencies.12  The plaintiffs posited that since the 
definition of debt relief agencies fails to specifically reference attorneys—yet makes 
specific reference to “bankruptcy petition preparer”—Congress intended to exclude 
attorneys from the definition.13  In addition, according to the attorney-plaintiffs’ 
argument, under the doctrine of constitutional avoidance, the term “debt relief agency” 
should be interpreted to exclude attorneys, thereby avoiding the constitutional issues 
flowing from the result urged by the government.14 
 Notwithstanding its initial impression that the statutory language “does not 
appear to be ambiguous” the court acknowledged the split among the lower courts 
with respect to this question.15 The Eighth Circuit set out to determine whether the 
statutory language has a “plain and unambiguous meaning with regard to the 
particular dispute in the case.”16  It concluded that the Code’s definition of a debt relief 
agency unambiguously included attorneys who provide “bankruptcy assistance” to 
“assisted persons.”17  The district court, relying on the doctrine of constitutional 
avoidance, ruled that attorneys fell outside the definition of "debt relief agency" 
explaining that if they were included, certain parts of §§526 and 528 would be 
unconstitutional.18 The Eight Circuit rejected the lower court's application of this 
doctrine because it would compel of an interpretation contrary to the plain intent of 
Congress.19 

                                                   
 
 
10 11 U.S.C. § 101(4A) (2005). 
11 11 U.S.C. § 101(3) (2005). 
12 Milavetz, 541 F.3d at 790. 
13 Id. at 790. 
14 Id.  
15 Id. at 790. 
16 Id. at 791. 
17 Id. 
18 Id. The court noted: "The doctrine of constitutional avoidance dictates that ‘where an otherwise 
acceptable construction of the statute would raise serious constitutional problems, the court will 
construe the statute to avoid such problems unless such construction is plainly contrary to the 
intent of Congress." Id. (quoting Robinson v. Shell Oil Co., 519 U.S. 337, 340, 117 S.Ct. 843, 136 
L.Ed.2d 808 (1997)). 
19 Id.  
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 According to the Eighth Circuit, the statutory language defining debt relief 
agencies is broad and clear in its coverage of legal services provided by attorneys to 
debtors:  
 

Because attorneys were not specifically excluded from the definition 
of debt relief agencies, we hold that attorneys that provide 
“bankruptcy assistance” to “assisted persons” are “debt relief 
agencies” as that term is defined by the Code.  Interpreting the 
definition of both “debt relief agencies” to exclude bankruptcy 
attorneys would be contrary to Congress’s intent.20 

 
Having concluded that bankruptcy attorneys fell within the Code’s definition 
of debt relief agencies, the Eighth Circuit next considered the constitutionality 
of the challenged provisions regarding advertising and advice regarding the 
incurrence of pre-petition debt.  
 

III. CONSTITUTIONALITY OF THE PROHIBITION AGAINST ADVICE TO INCUR  

A. PRE-BANKRUPTCY DEBT 

 The court began its evaluation by examining the language of 11 U.S.C. § 526(a)(4) 
(2005) which provides: 
 

(a) A debt relief agency shall not – 
 . . . 

 
(4) advise an assisted person or prospective assisted person to incur 
more debt in contemplation of such person filing a case under this 
title or to pay an attorney or bankruptcy petition preparer fee or 
charge for services performed as part of preparing for or 
representing a debtor in a case under this title.21 

 The first issue addressed by the court in regard to its examination of this statutory 
provision was the appropriate standard of review.22  The plaintiffs urged strict scrutiny, 
averring that restrictions on attorney advice are content based.23  Under this standard, 
the burden would be on the government to establish a narrowly tailored, compelling 
government interest and the prohibition of no more speech than necessary to serve that 

                                                   
 
 
20 Id. at 791.  Reviewing the statutory exclusions from the definition contained in 11 U.S.C. § 
101(12A)(A)-(E) (2005), the court found no explicit exclusion of attorneys from the definition, and 
saw the legislative history as indicating that attorneys fall within the definition. 
21 11 U.S.C. § 526(a) (4) (2005).   In re Spence, Bankruptcy No. 05-90478PM, Adversary Nos. 07-
00854, 07-00852, 07-00861, 07-00863, 07-00873, 07-00875, 07-00898, 2009 WL 122760 (Bkrtcy. D. Md., 
Jan. 14, 2009) ( noting that the term "prospective assisted person" is not defined in the Bankruptcy 
Code and that the Eighth Circuit in Milavetz the terms "assisted person" and "prospective assisted 
person" were used interchangeably). The Spence court concluded that for purposes of its opinion, 
the conversion from "prospective assisted person" to "assisted person" takes place on the transfer of 
compensation. 
22Milavetz, 541 F.3d at 792. 
23 Id. at 792.  
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interest.24  The government characterized the limitations as ethical regulations requiring 
only the balancing of First Amendment rights against the legitimate interest of the 
government in regulating the questioned activity—defined as “the prohibition of 
advising assisted persons to incur more debt in contemplation of bankruptcy”—and 
then determining whether the regulations impose “only narrow and necessary 
limitations on lawyers’ speech.”25 
 The government also urged that section 526(a)(4) is operative only when the advice 
to incur pre-petition debt is given under circumstances in which the debt is incurred “to 
manipulate the bankruptcy system, engage in abusive conduct, or take unfair 
advantage of bankruptcy discharge.”26  The Eighth Circuit rejected this narrow 
interpretation as outside the plain language of the statute, explaining that the statutory 
language precludes advice to incur any additional debt at a time when the assisted 
person is contemplating bankruptcy, even under circumstances in which the additional 
debt would be non-dischargeable.27  The court considered the statutory provision 
unconstitutionally overbroad under either the Gentile standard (legitimate government 
interest) or the strict scrutiny standard (narrowly tailored-compelling governmental 
interest) as applied to attorneys falling within the scope of the definition of debt relief 
agencies.28  The court noted that section 526(a)(4) would prohibit prudent pre-
bankruptcy planning even in the absence of any attempt to circumvent, abuse or 
undermine the bankruptcy laws, thereby precluding attorneys from satisfying the duty 
to give their clients appropriate and beneficial advice.29  The court summarized its 
holding and its reasoning as follows: 
 

Nonetheless, § 526(a)(4), as written, does not allow attorneys falling 
within the definition of debt relief agencies to advise assisted 
persons . . . to incur such debt.  Thus, § 526(a)(4) is not narrowly 
tailored nor narrowly and necessarily limited to prevent only that 
speech which the government has an interest in restricting.  
Therefore, we hold that § 526(a)(4) is substantially overbroad, and 
unconstitutional as applied to attorneys who provide bankruptcy 
assistance to assisted persons, as those terms are defined in the 
Code.30 

                                                   
 
 
24 Id. at 792-93. 
25 Id. at 793. 
26 Id.  
27 Id.  
28 Id.   
29 Id. The court noted that its conclusion was in accordance with holdings of several bankruptcy 
courts and it gave several examples in which it would be in the assisted person’s, and perhaps even 
the creditor’s, best interest to incur additional indebtedness in contemplation of bankruptcy 
including the refinancing of a home mortgage to lower payments, freeing up additional funds to 
pay other debts or to purchase a reliable automobile to provide reliable transportation to work.  Id. 
at 794. 
30 Id. at 794. 
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IV. CONSTITUTIONALITY OF COMPELLED DISCLOSURES IN ATTORNEY ADVERTISING 
 
 The attorney-plaintiffs challenged, on First Amendment grounds, the Code’s 
requirements that advertisements for bankruptcy services disclose that such services are 
for bankruptcy relief and include explicit disclosures regarding the nature of the 
advertised services and the advertiser’s status as a debt relief agency.31 Also challenged 
on the same grounds were the statutorily mandated disclosures in certain 
advertisements directed to the general public.32 The plaintiffs characterized these 
requirements as violations of the First Amendment rights of bankruptcy attorneys 
through compelled speech.33  The government argued that they were mandated by 
Congress's desire to rectify “deceitful or unclear advertising.”34 
 Recognizing that these mandated disclosures potentially impact First Amendment 
rights, the court first considered the appropriate standard of review.35  The trial court 
had used intermediate scrutiny and, under that standard, found the mandatory 
disclosure requirements unconstitutional.36  However, the Eighth Circuit determined 
that the statutory provisions should be reviewed under the less stringent rational basis 
test: 
 

The district court in this case reviewed § 528’s disclosure 
requirements under the intermediate scrutiny standard, but we 
conclude that rational basis review is proper.  The disclosure 

                                                   
 
 
31 Id. at 794. 11 U.S.C. § 528 (a)(3) and  (4) (2005)  provide:  
 

(a) A debt relief agency shall- 
 

(3) clearly and conspicuously disclose in any advertisement of bankruptcy 
assistance services or of the benefits of bankruptcy directed to the general 
public (whether in general media, seminars or specific mailings, telephonic or 
electronic messages, or otherwise) that the services or benefits are with 
respect to bankruptcy relief under this title; and 
 
(4) clearly and conspicuously used the following statement in such 
advertisement: "We are a debt relief agency. We help people file for 
bankruptcy relief under the Bankruptcy Code."  or a substantially similar 
statement. 
 

32 Milavetz, 541 F.3d at 795. 11 U.S.C. § 528(b)(2)(B) (2005) provides: 
 
An advertisement, directed to the general public, indicating that the debt 
relief agency provides assistance with respect to credit defaults, mortgage 
foreclosures, evictions proceedings, excessive debt, debt collection pressure, 
or inability to pay any consumer debt shall … include the following 
statement: "We are a debt relief agency.  We help people file for bankruptcy 
relief under the Bankruptcy Code." or a substantially similar statement. 
 

33 Milavetz, 541 F.3d at 794.   
34 Id. at 795. 
35 Id. at 795-96. 
36 Id. at 796. 
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requirements here, like those in Zauderer, are intended to avoid 
potentially deceptive advertising.  (citation omitted) (rejecting a 
more strict analysis of the disclosure requirements, and noting that 
“the First Amendment interests implicated by disclosure 
requirements are substantially weaker than those at stake when 
speech is actually suppressed . . .”) (emphasis added).37 

 
 In Zauderer v. Office of Disciplinary Counsel of the Supreme Court of Ohio the United 
States Supreme Court deemed constitutional a state bar’s advertising regulation that 
requires attorneys to disclose to their contingent fee clients that they may be required to 
pay costs in the event of an unsuccessful outcome as reasonably related to the state’s 
interest in preventing the deception of consumers.38  The Eighth Circuit recognized that 
efforts to restrict non-deceptive advertising would be subject to review under a 
tightened standard of intermediate scrutiny, but found that to be inapposite in this case 
because the “constitutionally protected interest in not providing [such] factual 
information in [their] advertising is minimal.”39  The court also viewed the required 
disclosures as precisely directed at ensuring that persons who advertise bankruptcy-
related services to the general public make clear that their services involve filing for 
bankruptcy. 40 The Eighth Circuit decided that the mandated disclosures in bankruptcy 
related advertising did not violate the First Amendment rights of bankruptcy attorneys 
since they “only require those attorneys to disclose factually correct statements on their 
advertising.”41 Accordingly, the court found that the challenged disclosure 
requirements met the rational basis test as reasonably and rationally related to the 
government’s interest in preventing the deception of consumer debtors.42 
 

V.  THE DISSENT 
 
 Justice Colloton dissented with respect to that portion of the majority opinion 
declaring unconstitutional the Bankruptcy Code provision prohibiting advice to clients 
to incur pre-bankruptcy indebtedness as overbroad in its application to attorneys who 
provide bankruptcy assistance.43  He cautioned that the “overbreadth doctrine” in the 
context of the facial attack on § 526(a)(4) is only appropriate in the First Amendment 
context when the statutory provision is “impermissibly overbroad because a substantial 
number of its applications are unconstitutional, judged in relation to the statute’s 
plainly legitimate sweep.”44 
 Justice Colloton began his analysis of the challenged provision by emphasizing the 
court’s duty to avoid constitutional difficulties by adopting a narrow construction of the 
statute whenever possible.45  Using this analysis, he concluded that despite the fact that 
hypothetical situations could be conceived which would constitute impermissible 

                                                   
 
 
37 Id. 
38 471 U.S. 626, 105 S.Ct. 2265, 85 L.Ed.2d 652 (1985). 
39 Milavetz, 541 F.3d at 796. 
40 Id.  
41 Id. at 797. 
42 Id.  
43 Id. (Colloton, J., dissenting). 
44 Milavetz, 541 F.3d at 797-98. 
45 Id. at 798. 
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applications of the statute; such is insufficient to strike it down as overbroad.46  The 
dissent would adopt a narrow construction of the language that limits it to 
circumstances in which the advice regarding per-bankruptcy petition indebtedness was 
made with the intent to abuse the protection of the bankruptcy laws.47  Such a narrow 
construction, he said, is supported by the text, structure, and legislative history of this 
section.48  He would interpret the phrase “in contemplation of . . . filing a case” to 
include only those circumstances in which abusive intent is present.49 
 The dissent further found that a narrow construction of the statute is supported by 
its structure. This conclusion was based on the fact that only civil remedies are available 
with respect to violations of § 526(a)(4) prohibitions by means of: (1) suit by the debtor 
against the attorney for damages, fees and costs; (2) state attorney general suit for actual 
damages of the resident; or, (3) a finding by the court that the attorney intentionally 
violated § 526(a) and the imposition of appropriate civil remedies pursuant to the 
provisions of 11 U.S.C. § 526(c) (2005).50  According to the dissent, appropriate advice 
protected by the First Amendment, but prohibited by a broad reading of this statute 
could cause no damage at all, and only in circumstances in which an abusive 
bankruptcy petition was filed would the debtor suffer any damages for which relief 
against the attorney could be sought.51  In addition, the implication of an abusive 
purpose requirement into § 526(a)(4) is supported, according to the dissenting opinion, 
by its statutory purpose to “preclude debtors from taking on more debt knowing that it 
will later be discharged during bankruptcy” and from the legislative history evidencing 
a desire to deal with “misconduct by attorneys and other professionals,” and “abusive 
practices by consumer debtors who, for example, knowingly load up with credit card 
purchases or recklessly obtain cash advances and then file for bankruptcy relief.”52 

 
VI. BAPCPA IN DISARRAY IN THE LOWER COURTS 

 
 By the time Milavetz made it to the Eighth Circuit Court of Appeals, and thereafter, 
a number of irreconcilable positions have been espoused by a number of lower courts 
with respect to the issues in the case including: (1) the efficacy of the doctrine of 
constitutional avoidance with respect to the applicability of the moniker "debt relief 
agency" in bankruptcy attorneys; (2) the appropriate standard of review to be applied to 
the constitutional questions at issue; (3) the constitutionality of the proscription against 
pre-bankruptcy advice to incur additional indebtedness; and, (4) the constitutionality of 
BAPCPA’s compelled advertising disclosures. 

 
A. CIRCUIT COURTS OF APPEAL 

 
 These issues were subsequently addressed by the United States Court of Appeals 

                                                   
 
 
46 Id. at 799.   
47 Id.  
48 Id.  
49 Id. (citing Black’s Law Dictionary defining “contemplation of bankruptcy” as “the thought of 
declaring bankruptcy because of the inability to continue current financial operations, often 
coupled with actions designed to thwart the distribution of assets in a bankruptcy proceeding”). 
50 Id. at 800.  
51 Id. 
52 Id. (citing H. R. Rep. No. 109-31, pt. 1, at 5, 15 (2005), reprinted in 2005 U.S.C.C.A.N. 88, 92, 101). 
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for the Fifth Circuit in Hersh v. United States, another declaratory judgment action 
brought by a bankruptcy attorney in which she contended that BAPCPA was 
inapplicable to attorneys and in which she made a facial challenge to the 
constitutionality of certain of BAPCPA’s provisions on the basis of her rights of free 
speech.53  The Fifth Circuit concurred with the holding in Milavetz that “attorneys that 
provide ‘bankruptcy assistance’ to ‘assisted persons’ are ‘debt relief agencies’ as that 
term is defined by the Code.”54  The Fifth Circuit—as had the Eighth Circuit in 
Milavetz—concluded that those providing legal representation of bankruptcy 
proceeding to an assisted person fell within the definition of “debt relief agencies” 
particularly in light of the fact only attorneys provide legal representation and are 
necessarily included in the definition of “debt relief agency.”55  In addition, the court 
pointed to the legislative history of BAPCPA to the effect that one of its aims was to 
remedy such problems as “debtor misconduct and abuse, misconduct by attorneys and 
other professionals.”56  Furthermore, in accordance with the conclusion of Milavetz, the 
Fifth Circuit rejected the invitation to invoke the doctrine of constitutional avoidance 
since that principle could not be used to overcome both “evident Congressional intent57 
and the plain language of the statute.” 
 The issue of the proscription against advice to incur pre-bankruptcy debt was also 
addressed by the Fifth Circuit in Hersh v. United States and that court reached a contrary 
result.58  In so doing, the court utilized the doctrine of constitutional avoidance to avoid 
the thorny constitutional issues: 

If interpreted literally and broadly, § 526(a)(4) would raise serious 
constitutional problems. . . it would restrict some speech that is 
protected by the First Amendment. . . . [I]f interpreted literally, § 
526(a)(4) creates a blanket restriction on attorneys advising clients to 
incur any debt when intending, or contemplating whether to file for 
bankruptcy under any circumstances. It would prohibit some 
attorney advice that would not be abusive to the bankruptcy system, 
harmful to creditors, or harmful to debtors. [S]ection 526(a)(4) may 
apply to speech that is protected by the First Amendment.59 

 The Hersh court—as did Justice Colloton in the Milavetz dissent—construed the 
statute as only precluding advice to incur debt in contemplation of bankruptcy under 
circumstances in which that would be an abuse of the bankruptcy system noting: “In so 
interpreting the statute, we avoid the constitutionality questions raised by Hersh (and 
those relied on by the Milavetz majority), and conclude that the statute only affects 
unprotected speech."60 

                                                   
 
 
53Hersh v. United States, No. 07-10226, 2008 W.L. 5255905 (5th Cir. Dec. 18, 2008).  
54 Id. at *4 (citing Milavetz, 541 F.3d at 792). 
55 Id. 
56 Id. (citing H.R. Rep. No. 109-31 (I), 9th Cong. 1 St. Sess. Pt. 1 (2005)). 
57 Id. 
58 No. 07-10226, 2008 W.L. 5255905 (5th Cir. Dec. 18, 2008). 
59 Id. at *7 - *8 (citations omitted). 
60 Id. at *9. 
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B. UNITED STATES DISTRICT COURTS 
 

 The United States District Court for the District of Connecticut in Connecticut Bar 
Association v. United States rejected Milavetz, in part, holding that the provisions of 
section 528(a)(3) and (4), as applied to attorneys representing clients other than 
consumer debtors in bankruptcy, are unconstitutional impingements on the First 
Amendment rights of those attorneys.61  The court found that as applied to such 
attorneys, these mandated disclosures are not reasonably related to the state’s interest 
in protecting consumers from deception.62  In fact, the court noted that the requirement 
for a disclosure that the advertising attorney helps people file for relief under the 
Bankruptcy Code is factual only when the advertising attorney is seeking to render 
services to debtors in bankruptcy and is otherwise false with respect to attorneys 
representing non-debtors in bankruptcy cases.63  The Connecticut court determined 
that, as to attorneys practicing bankruptcy law on behalf of any client other than a 
debtor, such statements could not be deemed to be reasonably related to preventing 
deception of these non-debtor clients.64  The court specifically rejected Milavetz to the 
extent it countenanced an alternative channel for attorneys representing non-debtor 
clients in bankruptcy to comply with the forced disclosures requirements via the 
“substantially similar” disclosure language of section 528(a)(4).65  It declared that any 
alternate language would, by its very nature, fail the “substantially similar” 
requirement of the statute.66 
 The United States District Court for the District of Oregon in Olsen v. Gonzales 
addressed many of these same issues raised in Milavetz.67  In Olsen, one bankruptcy 
attorney and one non-bankruptcy attorney filed a declaratory judgment action seeking 
the declaration that sections 526(a)(4), 526(a)(1), 527 and 528 violate the First 
Amendment of the United States Constitution and, further, that sections 526-528 are 
void for vagueness under the Fifth Amendment’s Due Process Clause.68  The court 
concluded that attorneys were, in fact, within the definition of “debt relief agency.”69  
The basis for this conclusion was several fold including the “very strong indication” 
from the legislative history of Congressional intent to include attorneys within the 
definition; the plain language of the statute and use of the more tools of statutory 
construction are necessary; and, the fact that attorneys are not included within the list of 
specific exclusions from the definition of “debt relief agency.”70 
 The court first addressed the question as the constitutionality of section 526(a)(4) 
proscribing advice to incur debt in contemplation of bankruptcy.71  It concluded that the 
subject provision is a content based restriction invoking the application of strict scrutiny 

                                                   
 
 
61 394 B.R. 274 (D. Conn. 2008). 
62 Id. at 288-289. 
63 Id. at 290. 
64 Id.  
65 Id.  
66 Id.  
67 350 B.R. 906 (Bankr. D. Ore. 2006). 
68 Id. at 910. 
69 Id. at 912. 
70 Id.  
71 Id. at 915. 
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as the standard of review noting, however, that section 526(a)(4) fails even the lower 
standard set out by the United States Supreme Court in Gentile v. State Bar of Nevada.72  
However, the court also made note of the fact that section 526(a)(4) fails the lower 
standard set out in Gentile v. State Bar of Nevada (legitimate state interest in ethics 
regulations – narrowly imposed).  Applying the strict scrutiny standard of the view, the 
court reasoned that § 526(a)(4) effectively precludes lawyers from advising their clients 
to take actions perfectly lawful and which do not constitute abuse of the bankruptcy 
process.73  The court agreed with the Fifth Circuit in Hersh that the statutory 
proscription of section 526(a)(4) was not sufficiently narrow to accomplish the 
admittedly legitimate governmental interest in preventing abuse of the bankruptcy 
process because it “ensnares advice regarding lawful actions in contemplation of 
bankruptcy that benefit the debtor and the creditors.”74 
 As for section 526(a)(1), the court reasoned that this section should be interpreted 
as to not require attorneys to perform “ill-advised or unethical services” and, 
accordingly, denied the plaintiff's as-applied challenge.75 Next, the court addressed the 
contention that section 527 unconstitutionally compels speech by virtue of the 
statements which must be given to assisted persons by debt relief agencies.76  Again, the 
court relied heavily on the logic of the Fifth Circuit in Hersh in reaching the conclusion 
that section 527 is constitutionally permissible.77 
 The court next addressed the question of section 528’s advertising disclosures.78  
One of the plaintiff's did not represent clients in bankruptcy cases and he contended 
that section 528 precludes advertisement related to bankruptcy without the required 
advertising statement which is false as to him.79  The Olsen court concluded that his 
concerns could be alleviated—and the constitutional issues avoided—by the alternative 
language permitted by section 528 allowing a “substantially similar statement.” 
According to the court, this would permit him to buttress his advertisement with 
factual statements about what he does or does not do in the course of providing 
assistance in bankruptcy court.80 
 

C. UNITED STATES BANKRUPTCY COURTS 
 
 One of the earliest cases addressing the question of whether attorneys are “debt 
relief agencies” within the meaning of BAPCPA was a case out of the United States 
Bankruptcy Court for the Southern District of Georgia.81  In this case the court, acting on 
its own motion, concluded that attorneys are not debt relief agencies within the 
meaning of the Bankruptcy Abuse Prevention and Consumer Protection Act.82  The 
Bankruptcy Court recognized that the definitional language of “debt relief agencies” 
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82 Id. at 68. 
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contained in the Code is broad enough to suggest that attorneys fall within its scope.83  
However, the court determined that: “Clearly as a matter of plain language, ‘attorney’ 
and ‘debt relief agency’ are not synonymous nor do they in common understanding 
include each other.”84  The bankruptcy court also found it important that in section 
101(12A) Congress specifically included “bankruptcy petition preparers” but not 
attorneys.85  It also noted that the inclusion of “legal representation” in the definition of 
bankruptcy assistance is not conclusive since non-lawyers attempt to provide 
something akin to legal representation in the bankruptcy court.86  Expressing a 
preference for statutory interpretation that is “logical and sensible” as compared to one 
that is “illogical or absurd” the court held that rather than intend to regulate attorneys, 
it was the intent of Congress to regulate other entities “whose interface with debtors in 
shadowy, gray areas.”87  Addressing the issue of the regulation of attorneys, the court 
determined that Congress did not intend to impinge on the traditional role of the State 
and the regulation of the practice of law by attorneys:  “I believe that if Congress meant 
to ensnare attorneys within the thicket of § § 526, 527 and 528 it would have used the 
term ‘attorney’ and not ‘debt relief agency.’”88 
 In 2007, a troika of bankruptcy courts addressed one or more of the issues raised in 
Milavetz.  In Reyes, the court characterized the primary issue in the case as the 
applicability of sections 526, 527 and 528 to an attorney who provides bankruptcy 
assistance pro bono.89  The court recognized that the resolution of that issue was 
contingent upon a determination that sections 526, 527 and 528 are constitutional and 
apply to attorneys licensed to practice law.90  Judge Kristos agreed with the holding of 
the district court in Milavetz91 that the aforementioned provisions of BAPCPA are not 
applicable to attorneys in that they infringe on the traditional role of the State in 
regulating attorneys.92  He reasoned that the assumption should be made that Congress 
was attempting to provide consumer protection rather than evoke a chilling effect on 
the willingness of attorneys to represent debtors in bankruptcy.93  The court noted that 
if Congress had intended to include attorneys within the definition it could have 
included them within the specific language of section 101(12A).94  Logic, according to 
the court, compels the conclusion that Congress did not intend to include attorneys in 
the definition of “debt relief agencies”.95 
 With respect to the issue of the constitutionality of Sections 526, 527 and 528, the 
bankruptcy court in Reyes decided to invoke the doctrine of constitutional avoidance in 
this case on the basis that the attorney in question was proceeding pro bono thereby 
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taking him out of  the definition of “debt relief agency.”96 
 In late 2007, the United States Bankruptcy Court for the Southern District of Texas 
also entered the fray regarding whether attorneys fall within the definition of “debt 
relief agencies.”97  This bankruptcy court determined that the attorney in question was a 
debt relief agency; given the lack of ambiguity in the language of the Bankruptcy Code 
and the fact that most other courts examining the question have concluded that 
compensated attorneys are debt relief agencies subject to section 526 of the Code.98  
Judge Isgur in Irons declined to follow those courts which had reached a contrary result 
based on his determination that a presumption in favor of constitutionality should be 
entertained and on account of the plain meaning of the statute.99 
 The United States Bankruptcy Court for the Eastern District of Virginia concluded 
that attorneys did fall within the definition of debt relief agencies for the purpose of 
compliance with 11 U.S.C. 330(a)(3) (2005) requiring the execution of a written fee 
contract containing certain provisions.100 The court, in a footnote, noted: “[T]here can be 
little doubt that the requirement for a written contract applies to attorneys representing 
consumer debtors and is constitutional."101 
 The United States Bankruptcy Court for the District of Maryland also addressed 
the question of whether compensated attorneys constitute debt relief agencies for 
purposes of the applicability of section 526.102  At the outset, this bankruptcy judge 
noted his agreement with the following observations found in Collier on Bankruptcy:  
 

Although the expressed intent of Congress in enacting Section 526 in 
related provisions was to improve the conduct of professionals and 
others who assist consumer debtors with their bankruptcy cases, 
each of these definitions contain imprecise language that create 
problems in application.  (citations omitted).103 

 
Notwithstanding this concern over the imprecise language of the BAPCPA provisions, 
the court concluded that the firm in question did provide “bankruptcy assistance” to 
“assisted persons” rendering it a “debt relief agency.”104  The attorneys in question also 
contended that sections 527 and 528 restrict their First Amendment rights of free 
speech.105  Relying on the resolution of constitutional issues in the context of attorneys 
in several other jurisdictions, this court found the provisions of sections 527 and 528 do 
not prohibit a substantial amount of protected speech.106 
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VII. CONCLUSION 
 
 It is beyond dispute that the Bankruptcy Abuse Prevention and Consumer 
Protection Act (BAPCPA) made fundamental changes to both the substantive law of 
bankruptcy and the manner in which bankruptcy law is practiced in the United States.  
Just now are the appellate courts being tasked with threshing out what Collier on 
Bankruptcy has referred to as the "problems in application" endemic with the 
"imprecise language" of the BAPCPA amendments the district courts and bankruptcy 
courts have been struggling with since 2005.  The issues of constitutional law, standard 
of review, and statutory construction which were the subject of Milavetz are but 
examples of the difficult issues raised as the courts struggle to apply BAPCPA in the 
real world.   
 One good example of the problem is the definition of “debt relief agency.” What on 
the surface appears to be a straightforward question of statutory interpretation has 
developed into anything but that.  While the Eight Circuit hewed to the mantra of the 
"plain and unambiguous" language of the statute in concluding that the definition of 
"debt relief agency" other courts have been more willing to address the underlying 
policy issues raised by the inclusion of attorneys within that statutory scheme. For 
example, the United States Bankruptcy Court for the Southern District of Georgia could 
not reconcile, "as a matter of plain language" the term "attorney" with "debt relief 
agency," calling the contrary interpretation not "logical and sensible."  That court 
further saw the issue in the broader context of a potential threat to the traditional role of 
the states in the regulation of the practice of law. This logic was used two years later by 
the United States Bankruptcy Court for the Southern District of Florida to reach a 
similar conclusion. That court further concluded that what Congress was attempting to 
protect consumers, not chill the willingness of attorneys to represent debtors in 
bankruptcy. 
 The Eight Circuit was itself divided on the issue of advice concerning pre-
bankruptcy planning involving additional debt. Over the dissent of Justice Colloton, the 
Milavetz court held that this prohibition, under either the Gentile standard or strict 
scrutiny, is unconstitutionally overbroad as applied to attorneys who provide 
bankruptcy assistance. In dissent, Justice Colloton reached the contrary result—and 
avoided the constitutional issue altogether—by superimposing a narrow construction 
on the statutory language limiting its application to circumstances in which the advice 
was given with the intent to abuse the protection of the bankruptcy laws. The 
methodology of constitutional avoidance was also used by the Fifth Circuit in Hersh to 
sustain the constitutionality of section 526(a)(4).  On the other hand, the United States 
District Court for the District of Oregon struck down the prescription against advice to 
incur debt in contemplation of bankruptcy as a content-based restriction subject to strict 
scrutiny.  That court concluded that the effect of this section was to preclude lawyers 
from advising their clients to take lawful, non-abusive actions in contemplation of 
bankruptcy. 
 The Milavetz court unanimously found that the mandatory advertising 
disclosures—reviewed under the rational basis test—do not violate the plaintiffs' First 
Amendment rights as they are reasonably and rationally related to the legitimate 
government interest in preventing deception of consumer debtors.  The United States 
District Court for the District of Connecticut on the other hand, struck down this 
section. It ruled that the mandated disclosures are not reasonably related to the 
protection of consumers from deception.  The Connecticut court opined, in fact, that the 
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disclosures required by this section overlook the effect on attorneys appearing in 
bankruptcy court, but not representing debtors. As to those attorneys, the court held 
that the required disclosures are not even factual. 
 To say that no clear pattern has emerged from the holdings in these cases would be 
an understatement.  In fact, this area of the law is in disarray.  It is doubtful that the 
holding of a divided Eight Circuit will—or should—do much to calm these waters.  The 
courts which have addressed these issues since 2005 simply tend to see these issues 
from very different perspectives which are not subject to reconciliation. That portion of 
the majority opinion in Milavetz in which the court found the mandatory advertising 
disclosures constitutionally permissible, while at the same time striking down the 
proscription against advice concerning the incurrence of pre-bankruptcy indebtedness, 
is not even easy to reconcile internally. 
 All of these issues are substantial and their determination will affect, in a 
fundamental way, the practice of bankruptcy law.  It is likely that the splits discussed 
herein will be compounded as other courts wrestle with these issues. Ultimately it will 
fall to the United States Supreme Court to sort out the myriad issues created as result of 
the manner in which Congress placed its primary focus on a headlong rush to "reform" 
perceived abuses of the bankruptcy system by so-called crooked debtors and unethical 
lawyers rather than on the effect of such "reforms" on the First Amendment rights of 
those involved and issues intrinsic to the sacrosanct relationship between attorneys and 
their clients. 


