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I. INTRODUCTION 
 
On October 16, 2006, in Dardenne Prairie, Missouri, a thirteen-year-old girl named 

Megan Meier killed herself after receiving cruel MySpace.com (“MySpace”) messages 
from someone who she believed to be her online boyfriend—a sixteen-year-old named 
“Josh Evans.”1  The tragedy was compounded by the subsequent revelation that 
“Evans” did not actually exist.2  “Evans” had been created on MySpace,3 a popular 
Internet social networking site, through a group effort by Lori Drew, the mother of a 
former friend of Meier and a neighbor of the Meier family; Drew’s teenage daughter, 
Sarah; and Ashley Grills, a teenage employee of Drew.4  State officials declined to 
pursue any type of criminal action as they could not find any prosecutable crime.5  
Similarly, federal prosecutors in Missouri did not bring criminal charges.6  These 
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1 See Christopher Maag, A Hoax Turned Fatal Draws Anger but No Charges, N.Y. TIMES, Nov. 28, 2007, 
at A23 (discussing the events surrounding Meier’s suicide). 
2 See Christopher Maag, When the Bullies Turned Faceless, N.Y. TIMES, Dec. 16, 2007, §9, at 9 
(exploring the creation of “Josh Evans”).  
3 See MySpace.com About Us, http://www.myspace.com/index.cfm?fuseaction=misc.aboutus (last 
visited Feb. 16, 2009). 
4 See Jennifer Steinhauer, Woman Found Guilty in Web Fraud Tied to Suicide, N.Y. TIMES, Nov. 27, 2008, 
at A25 (discussing the prosecution’s testimony that portrayed “Ms. Drew as working in concert 
with her daughter, Sarah, who was then 13, and Ashley Grills, a family friend and employee of Ms. 
Drew’s magazine coupon business” in the creation of “Josh Evans”).  But see Dec. 23, 2007 
Correction to Christopher Maag, When the Bullies Turned Faceless, N.Y. TIMES, Dec. 16, 2007, §9, at 9 
(stating that Drew, through her lawyer, “denied creating the MySpace page used in the hoax”).  The 
facts of this case have been heavily disputed and often elusive.  See, e.g., Tamara Jones, A Deadly 
Web of Deceit; A Teen’s Online ‘Friend’ Proved False, And Cyber-Vigilantes Are Avenging Her, WASH. 
POST, Jan. 10, 2008, at C1 (listing the long list of contested facts in the case). 
5 See David Hunn & Joel Currier, Law Lags as Taunts Ruin Lives, Cyberbullying and a Family’s Anguish, 
ST. LOUIS POST-DISPATCH, Nov. 19, 2007, at B1 (stating that “[r]epresentatives from the St. Charles 
County Sheriff’s Department said they could find no appropriate criminal charge”).  
6 See David Hunn & Tim Bryant, Newspaper is Denied Access to FBI Records in Suicide Investigation, ST. 
LOUIS POST-DISPATCH, Dec. 21, 2007, at C3 (explaining how after an extensive FBI investigation 
regarding Meier’s suicide, federal prosecutors in Missouri declined to press any criminal charges). 
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declinations were met with considerable public outrage,7 which received extensive 
media coverage.8 

After increasing public scrutiny of the case, U.S. Attorney Thomas O’Brien and the 
Los Angeles U.S. Attorney’s office, which is known for its willingness to test the 
boundaries of the meaning of the law,9 pursued criminal charges against Drew for 
conspiracy and unauthorized access of a computer under the Computer Fraud and 
Abuse Act (CFAA).10  After Drew’s indictment, many legal experts voiced their 
skepticism about the case;11 some argued that it would be immediately dismissed.12  
Yet, the case was not dismissed.13  Instead, Drew was convicted of three misdemeanor 
counts for CFAA violations.14  Prior to and after the conviction, Drew moved for 
acquittal; this motion remains pending.15  Throughout the prosecution of United States v. 
Drew, the Los Angeles U.S. Attorney’s office admittedly asserted a radical redefinition 
of liability for misrepresentation on Internet social networking sites.16  Essentially, the 
Drew case is premised on the claim that a violation of a private user agreement on a 
website—that of misrepresenting one’s identity—is subject to federal prosecution.17  
This unprecedented application of the CFAA holds incredible legal and practical 
implications for the world of online social networking—for its users and for the 
operators of the sites.18  This paper will analyze the Drew case, and it will explore the 
tremendous impact that its perilous precedent (if it stands) could have for Internet 

                                                   
 
 
7 See, e.g., Peter Grad, Readers Livid Over Online Hoax that Led to Suicide, THE RECORD (Bergen 
County, NJ), Dec. 15, 2007, at F8. 
8 See, e.g., Jones, supra note 4, at C1 (covering the events surrounding Meier’s suicide, the 
community response, and the national media attention dedicated to this case). 
9 See, e.g., Scott Glover & David G. Savage, Mahony Probe is Latest for High-Profile U.S. Attorney, L.A. 
TIMES, Jan. 30, 2009, at A1 (“O’Brien . . . has either taken on battles that others may have shied away 
from or employed novel –some would say shaky—legal strategies to make his case.”). 
10 See Steinhauer, supra note 4, at A25 (discussing the prosecution).  
11 See, e.g., Robert Patrick & Joel Currier, Relief and Questions Follow Federal Charges, ST. LOUIS POST-
DISPATCH, May 16, 2008, at A1 (citing USC law professors as questioning the criminal charges). 
12 See, e.g., Robert Patrick, Web Abuse Charges are Challenged, ST. LOUIS POST-DISPATCH, July 24, 2008, 
at C1 (discussing legal experts who questioned the prosecutors’ novel legal theory).  
13 See Robert Patrick & David Hunn, Jury Will Weigh Culpability in Suicide, ST. LOUIS POST-DISPATCH, 
Nov. 18, 2008, at A1 (discussing the first day of the Drew trial). 
14 See Ashley Surdin, Woman Guilty of Minor Charges for MySpace Hoax, WASH. POST, Nov. 27, 2008, at 
A10 (discussing the jury verdict). 
15 See Jeremy Kohler & David Hunn, Drew Juror Says Most Saw Case as a Felony; Role in Teen Suicide 
Still Debated, ST. LOUIS POST-DISPATCH, Dec. 2, 2008, at A1 (discussing the pending motion for 
acquittal); see also Docket Report, United States v. Drew, No. 2:08-cr-00582-GW-1 (C.D. Ca.) (on file 
with author) (noting that as of March 30, 2009, no order had been issued on the motion for 
acquittal). 
16 See, e.g., Legal, Indictment in Internet Suicide, WASH. POST, May 16, 2008, at D2 (stating that “O'Brien 
said this was the first time the [CFAA] has been used in a social-networking case”). 
17 See Jennifer Steinhauer, Woman Who Posed as Boy Testifies in Case That Ended in Suicide of 13-Year-
Old, N. Y. TIMES, Nov. 21, 2008, at A18 (“By . . . equating the violation of usage agreements with 
computer hacking . . . a guilty verdict . . . could have widespread implications for future 
prosecutions.”). 
18 See, e.g., Peter Whoriskey, Woman Accused in MySpace Suicide Case Seeks to Have All Charges 
Dismissed, WASH. POST, July 24, 2008, at D1 (“While acknowledging that public sentiment runs 
against Drew’s purported Web behavior, some legal experts . . . argue that the prosecution’s case 
would mean that millions of people who violate [website] terms of service . . . could become 
criminally liable.”). 
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social networking.  It also will argue that this case, in its current manifestation, is 
incorrectly decided, and it will discuss alternative solutions to the problems of 
cyberbullying and Internet harassment. 

 
II. THE UNITED STATES V. DREW CASE 

 
In January 2008, media outlets reported that a federal investigation of the events 

surrounding Meier’s death was underway by the Los Angeles U.S. Attorney’s Office, 
whose jurisdiction included Beverly Hills, the site of MySpace’s servers.19  
Approximately four months later, on May 15, 2008, a bill of criminal indictment was 
filed against Drew in the United States District Court for the Central District of 
California.20  In the indictment, Drew was charged with four felony counts: a count of 
conspiracy to access protected computers without authorization in violation of 18 
U.S.C. § 371, and three counts of criminal violations of the CFAA, pursuant to 18 U.S.C. 
§ 1030(a)(2)(C) and 18 U.S.C. § 1030(c)(2)(B)(ii).21  The former subsection of the CFAA 
provides: “Whoever intentionally accesses a computer without authorization or exceeds 
authorized access, and thereby obtains information from any protected computer shall 
be punished as provided in subsection (c) of this section.”22  The latter subsection of the 
CFAA provides: “The punishment for an offense . . . of this section is a fine under this 
title or imprisonment for not more than 5 years, or both, in the case of an offense under 
subsection (a)(2) . . . if the offense was committed in furtherance of any criminal or 
tortious act in violation of the Constitution or laws of the United States or of any 
State.”23 

Specifically, in detailing the CFAA counts, the indictment alleged that Drew, on 
three occasions, “using a computer in O’Fallon, Missouri intentionally accessed and 
caused to be accessed a computer used in interstate and foreign commerce, namely, the 
MySpace servers located in Los Angeles County, California, without authorization and 
in excess of authorized access, and, by means of an interstate communication, obtained 
and caused to be obtained information from that computer to further tortious acts, 
namely intentional infliction of emotional distress on [Megan Meier].”24  These CFAA 
counts were premised on allegations in the indictment that outlined how in violation of 
the MySpace Terms of Service, Drew and her co-conspirators “registered as a member 
of MySpace, and obtained a MySpace account, under a fictitious name; . . . used the 
MySpace account obtained under a fictitious name to obtain information from a 
juvenile member of MySpace; . . . used the information obtained over the MySpace 

                                                   
 
 
19 See Rebecca Cathcart, MySpace Is Said to Draw Subpoena in Hoax Case, N.Y. TIMES, Jan. 10, 2008, at 
A19 (discussing allegations that a federal jury in Los Angeles had issued subpoenas in relation to 
the events surrounding Meier’s suicide); see also Robert Patrick & David Hunn, Charges in LA in 
Megan Case? MySpace Angle Creator of Bogus Profile may have Defrauded Social Networking Site, ST. 
LOUIS POST-DISPATCH, Jan. 9, 2008, at A1 (discussing the federal investigation of  Meier’s suicide). 
20 See Indictment, United States v. Drew, No. 2:08-cr-00582-GW-1 (C.D. Ca. May 15, 2008) (on file 
with author) (hereinafter Drew Indictment).  
21 See id. 18 U.S.C. § 371, in relevant part, provides: “If two or more persons conspire either to 
commit any offense against the United States . . . and one or more of such persons do any act to 
effect the object of the conspiracy, each shall be fined under this title or imprisoned not more than 
five years, or both.” Id.  
22 18 U.S.C. § 1030(a)(2)(C). 
23 18 U.S.C. § 1030(c)(2)(B)(ii). 
24 Drew Indictment, supra note 20, at 9. 
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computer system to torment, harass, humiliate, and embarrass the juvenile member of 
MySpace; [and] after the juvenile member of MySpace killed herself . . . deleted the 
account . . . from the MySpace computer system in order to obstruct detection of their 
scheme.”25 If convicted of these counts, Drew faced up to twenty years in federal 
prison.26 

On June 16, 2008, during her arraignment, Drew pled not guilty to all counts as 
charged and the case was assigned to District Judge George H. Wu.27  On July 23, 2008, 
Drew filed three motions to dismiss the indictment for vagueness, failure to state an 
offense, and unconstitutional delegation of prosecutorial power.28  In the motion to 
dismiss for vagueness, Drew emphasized that “[i]n its 22-year history, the [CFAA] has 
never before been used to criminally punish the violation of a website Terms of 
Service.”29  Thereafter, Drew argued that, even if the government’s statutory 
construction were correct, the indictment must be dismissed as the CFAA, if construed 
in that manner, is void for vagueness.30  The United States, in its opposition to this 
motion, contested Drew’s argument that the CFAA was unconstitutionally vague and 
specifically refuted her claims that the theory of the prosecution would criminalize a 
wide range of conduct.31  In Drew’s motion to dismiss for unconstitutional delegation of 
prosecutorial power, she argued that the government’s interpretation of the CFAA 
unconstitutionally allowed computer owners to have “the power to set guidelines, rules 
and terms that can, if violated, cause criminal liability.”32  Drew claimed that this 
allowance and the subsequent basis of a criminal prosecution on a contract theory for 
violating a Terms of Service Agreement were deprivations of due process as they 
unconstitutionally delegated legislative power to a private, non-governmental entity.33  
In its opposition to this motion, the United States argued that the statute did not “grant 
website operators rulemaking authority over internet related crimes.”34  Additionally, 
the United States claimed that the “fact that the statute looks to what a website operator 
identifies as ‘authorized,’ as opposed to ‘unauthorized access,’ makes it no different 
from a host of other statutes that likewise proscribe conduct by reference to what a 

                                                   
 
 
25 Id. at 6. 
26 See Scott Glover & P.J. Huffstutter, Mo. Woman Indicted in MySpace Suicide Case; Girl, 13, Received 
Cruel Messages in Online Hoax, BOSTON GLOBE, May 16, 2008, at A2.  
27 See Docket Report, Entry 10, Minutes of Post-Indictment Arraignment, United States v. Drew, No. 
2:08-cr-00582-GW-1 (C.D. Ca. June 16, 2008) (docket report on file with author); see also Rebecca 
Cathcart, Woman Pleads Not Guilty in Internet Suicide, N.Y. TIMES, June 17, 2008, at A14. 
28 See Docket Report, Entries 21-24, United States v. Drew, No. 2:08-cr-00582-GW-1 (C.D. Ca.) 
(docket report on file with author). 
29 Notice of Motion to Dismiss and Motion to Dismiss for Vagueness at 6, United States v. Drew, 
No. 2:08-cr-00582-GW-1 (C.D. Ca. July 23, 2008) (on file with author). 
30 See id. 
31 See Government’s Opposition to Defendant’s Motion to Dismiss the Indictment for Vagueness at 
11, 18-20, United States v. Drew, No. 2:08-cr-00582-GW-1 (C.D. Ca. Aug. 12, 2008) (on file with 
author). 
32 Notice of Motion to Dismiss and Motion to Dismiss Indictment-Unconstitutional Delegation of 
Prosecutorial Power at 6, United States v. Drew, No. 2:08-cr-00582-GW-1 (C.D. Ca. July 23, 2008) (on 
file with author). 
33 Id. at 7. 
34 See Government’s Opposition to Defendant’s Motion to Dismiss the Indictment for Improperly 
Delegating Authority at 7-8, United States v. Drew, No. 2:08-cr-00582-GW-1 (C.D. Ca. Aug. 12, 
2008) (on file with author). 
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private party authorizes.”35  Finally, in Drew’s motion to dismiss for failure to state an 
offense, the defendant claimed that “[t]he indictment allege[d] no facts supporting the 
claim that [she] and/or others intentionally violated the [Terms of Service] of 
MySpace.”36  Further, Drew argued that the indictment failed “to allege that [she] 
and/or her co-conspirators were aware or had specific knowledge of the [Terms of 
Service] for the ‘unauthorized’ element of the offense.”37  As such, the defendant argued 
that the facts as alleged in the indictment did not violate the CFAA and that the 
indictment must be dismissed.38  In its opposition to this motion, the government 
claimed that the indictment sufficiently alleged enough facts.39 

On September 4, 2008, after hearing argument, Judge Wu denied Drew’s motions 
to dismiss for vagueness and unconstitutional delegation without a written order.40  
During the hearing, Wu emphasized two required elements for the prosecution: 
unauthorized access and using that access intending to commit a crime or a tort; “he 
repeated the point many times during the nearly 90 minutes of discussions.”41  
However, Wu also stressed his finding that website owners did not control the decision 
to prosecute.42  In response to the motion to dismiss for vagueness, Wu responded that 
the CFAA was “as plain as there’s wood on the walls here.”43  Wu took Drew’s 
remaining motion to dismiss under submission.44  After three weeks of consideration, 
Wu postponed the originally slated October 7, 2008 trial date and requested more 
information from both sides with respect to that motion.45  On October 30, 2008, Judge 
Wu again deferred ruling on the motion to dismiss, while setting the trial date for 
November 18, 2008.46 

Between the October 30 hearing and the trial, the defense suffered several setbacks.  
First, Drew’s request for a bench trial was denied when the government refused to 
agree to a waiver of a jury trial.47  Additionally, after two months of consideration and 

                                                   
 
 
35 Id. at 10. 
36 Notice of Motion to Dismiss and Motion to Dismiss for Failure to State an Offense at 6, United 
States v. Drew, No. 2:08-cr-00582-GW-1 (C.D. Ca. July 23, 2008) (on file with author) (emphasis 
added). 
37 Id. at 7. 
38 See id. at 9. 
39 See Government’s Opposition to Defendant’s Motion to Dismiss the Indictment for Failing to 
State a Claim at 10, United States v. Drew, No. 2:08-cr-00582-GW-1 (C.D. Ca. Aug. 12, 2008) (on file 
with author). 
40 See Docket Report, Entry 39, Minutes of Motion Hearing, United States v. Drew, No. 2:08-cr-
00582-GW-1 (C.D. Ca. Sept. 4, 2008) (noting that these motions were denied) (docket report on file 
with author). 
41 Robert Patrick, Judge Ponders MySpace Charge, Judge Rejects Two Moves to Dismiss Case But Will Rule 
Later on Third Motion, ST. LOUIS POST-DISPATCH, Sept. 5, 2008, at C1. 
42 See id. 
43 Id. 
44 See id. (noting that “for reasons stated on the record,” this motion was taken under submission). 
45 See Robert Patrick, Trial is Postponed Indefinitely in Cyber-Bullying Case, ST. LOUIS POST-DISPATCH, 
Sept. 24, 2008, at D4 (discussing the events of the September 23, 2008 pretrial conference). 
46 See Judge Defers Ruling in Cyber-Bullying Case, ST. LOUIS POST-DISPATCH, Oct. 31, 2008, at C6 
(discussing the events of the October 30, 2008 motion to dismiss for failure to state an offense 
hearing). 
47 See Law & Order, ST. LOUIS POST-DISPATCH, Nov. 6, 2008, at B5 (discussing Drew’s blocked attempt 
at a bench trial); see also Government’s Response to Defendant’s Waiver of Jury, United States v. 
Drew, No. 2:08-cr-00582-GW-1 (C.D. Ca. Nov. 6, 2008) (on file with author). 
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despite “weeks of courtroom comments leaning toward . . . dismissing the case 
outright,”48 during the pretrial conference, Judge Wu denied, again without a written 
order, Drew’s motion to dismiss.49  Finally, at the same time, Drew’s motion in limine to 
exclude evidence pertaining to Meier’s suicide/death50 was denied as well for reasons 
stated on the record.51  In denying the evidentiary motion, Wu determined that “it 
would be futile [to exclude evidence of Meier’s death] since people being called for jury 
duty most likely [knew] about it.”52  However, Judge Wu stated that he would give a 
limiting instruction to the jurors “that the case [was] about whether Drew violated the 
terms of service of the MySpace social networking site, not about whether she caused 
the suicide of Megan Meier.”53  After these favorable decisions for the prosecution, the 
defense did have one victory in that Wu decided that jurors would have the option to 
consider a lesser included offense—the unauthorized access of a protected computer 
alone—which could result in a misdemeanor, rather than a felony, conviction.54 

The trial began on November 18, 2008,55 and including jury deliberations, it lasted 
seven days.56  During opening statements, the defense vehemently argued that Drew 
never read the MySpace Terms of Service and that she had little personal involvement 
with the MySpace profile or with the messages that were sent to Meier.57  The 
prosecution contested these claims.58  In its opening statements, the government 
emphasized the exchange that immediately preceded Meier’s suicide: “Shortly before 
Megan took her own life, O’Brien said, she received a message from ‘Josh Evans’ telling 
her ‘The world would be a better place without you. . .’ Megan shot back a response a 
few seconds later, O’Brien said: ‘You are the kind of boy a girl would kill herself 
over.’”59 

During the prosecution’s case in chief, Megan’s mother provided testimony about 
her daughter’s depression and suicide.60  Subsequently, the defense moved for a 
mistrial; Judge Wu denied the motion, stating that defense attorneys “could have 

                                                   
 
 
48 Patrick & Hunn, supra note 13, at A1. 
49 See Docket Report, Entry 87, Minutes of Pretrial Conference, United States v. Drew, No. 2:08-cr-
00582-GW-1 (C.D. Ca. Nov. 14, 2008) (noting that the motion to dismiss for failure to state an 
offense was denied) (docket report on file with author). 
50 See Attorneys Want Teen’s Suicide Kept Out of Trial, ST. LOUIS POST-DISPATCH, Nov. 3, 2008, at A4 
(discussing the filing of Drew’s motion in limine to exclude evidence at trial of Meier’s suicide). 
51 See Docket Report, Entry 87, Minutes of Pretrial Conference, United States v. Drew, No. 2:08-cr-
00582-GW-1 (C.D. Ca. Nov. 14, 2008) (noting that Drew’s evidentiary motion regarding Meier’s 
suicide was denied) (docket report on file with author). 
52 Girl’s Suicide Leads to Landmark Case; Trial of Mom Accused of Taunting Her Focuses on Internet Law, 
GRAND RAPIDS PRESS (Grand Rapids, MI), Nov. 18, 2008, at A3. 
53 Id. 
54 See Patrick & Hunn, supra note 13, at A1 (discussing Wu’s pretrial decisions). 
55 See Docket Report, Entry 94, Minutes of Jury Trial – 1st Day, United States v. Drew, No. 2:08-cr-
00582-GW-1 (C.D. Ca. Nov. 18, 2008) (docket report on file with author). 
56 See Docket Report, Entry 105, Minutes of Jury Trial – 7th Day, United States v. Drew, No. 2:08-cr-
00582-GW-1 (C.D. Ca. Nov. 26, 2008) (docket report on file with author). 
57 See Robert Patrick, Drew Sent No Web Messages, Jury told; Defense Attorney Plays Down Lori Drew’s 
Role in Fake MySpace Account, ST. LOUIS POST-DISPATCH, Nov. 20, 2008, at C1 (discussing the trial). 
58 See Jennifer Steinhauer, Arguments in Case Involving Net and Suicide, N.Y. TIMES, Nov. 20, 2008, at 
A26 (discussing opening statements and testimony at trial). 
59 Scott Glover, MySpace Trial Jurors Hear of Girl’s Suicide; Woman is Accused of Giving Website False 
Information—A Fictitious Boyfriend Who Dropped Teen, L.A. TIMES, Nov. 20, 2008, at B1. 
60 See id. (discussing Tina Meier’s testimony at trial). 
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successfully objected to some of the testimony, rather than asking for a mistrial after the 
testimony was heard.”61  As the trial progressed, Ashley Grills, who had been granted 
immunity in exchange for her testimony, “told jurors that she set up the account”62 by 
“simply click[ing] a box that indicated that she agreed with MySpace’s terms of 
service”63 and that “Drew was present when Grills sat at the computer and agreed to 
the terms of service, though they did not read them.”64  However, she also testified that 
although “the original idea . . . was to lure Megan to make nasty remarks about Sarah, 
which she and Ms. Drew would then present to Megan’s mother . . . the idea morphed 
into other methods of humiliating the girl—devised by Ms. Drew.”65  Grills also 
testified that she had sent the final exchange, with “Drew’s blessing,”66 from “Josh 
Evans” via AOL instant message and that Drew’s husband had ordered the deletion of 
the fake MySpace profile after Meier’s suicide.67 

In Drew’s presentation of evidence, her attorneys repeatedly illustrated that Meier 
had sent “mean-spirited messages” as well.68  Further, Drew’s daughter, Sarah, testified 
“that her mother did not hatch the plan to set up a MySpace profile of [“Josh Evans”] to 
get information from Megan and didn’t know about it until after it was done.”69  On 
cross-examination, however, Sarah “reversed herself multiple times and contradicted 
other testimony.”70  Drew, who chose not to testify in the case, “stared icily at Mr. 
O’Brien,” during the cross-examination of her daughter; according to media reports, it 
was “one of the few times she showed emotion during the trial.”71 

After the government’s case in chief, on November 20, 2008, Drew filed a motion to 
dismiss all charges,72 arguing that “the government failed to establish that Drew had 
read the MySpace terms of service and therefore could not have intentionally violated 
them.”73  Judge Wu took the motion under consideration and allowed the defense to 
proceed with its evidence.74  This motion was renewed at the close of defendant’s case 
on November 21, 2008.75  Thereafter, Drew filed a written motion for acquittal.76  The 

                                                   
 
 
61 Id. 
62 Robert Patrick, Witness Says She Set Up Profile; Lori Drew Didn’t Read or Agree to MySpace Rules, Ex-
Employee Tells Jury, ST. LOUIS POST-DISPATCH, Nov. 21, 2008, at C1. 
63 Robert Patrick, Cyber-Bully Trial in Limbo after Testimony, ST. LOUIS POST-DISPATCH, Nov. 22, 2008, 
at A7. 
64 Scott Glover, Mother Saw Plan as Clever, Witness Says; Friend Says She Helped Lori Drew Create a 
Bogus MySpace Profile to ‘Expose’ Teen who Later Killed Herself, L.A. TIMES, Nov. 21, 2008, at B4. 
65 Steinhauer, supra note 17, at A18. 
66 Id. 
67 See id. (describing Grills’ testimony). 
68 See Patrick, supra note 62, at C1. 
69 Patrick, supra note 63, at A7. 
70 Id. 
71 Jennifer Steinhauer, Closing Arguments in Trial of Mother in Cyberbullying That Ended in Girl’s 
Suicide, N.Y. TIMES, Nov. 25, 2008, at A19. 
72 See Supplement to Rule 29 Motion at 2, United States v. Drew, No. 2:08-cr-00582-GW-1 (C.D. Ca. 
Dec. 15, 2008) (on file with author) (hereinafter Drew Supplement to Motion for Acquittal). 
73 Scott Glover, Judge May Throw Out MySpace Bullying Trial, L.A. TIMES, Nov. 22, 2008, at B2. 
74 See Patrick, supra note 63, at A7 (discussing Judge Wu’s actions after Drew’s initial motion for 
acquittal was made in open court).  
75 See Drew Supplement to Motion for Acquittal, supra note 72, at 2. 
76 See Notice of Motion and Motion for Acquittal under Rule 29 FRCP, United States v. Drew, No. 
2:08-cr-00582-GW-1 (C.D. Ca. Nov. 23, 2008) (on file with author) (hereinafter Drew Motion for 
Acquittal). 
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basis for this motion for acquittal was lack of criminal intent; specifically, the defendant 
argued that: 

 
The government’s theory of the case is that intentionally violating a 
website Terms of Service is a federal misdemeanor violation of 18 
U.S.C. 1030(a)(2)(C), and that this misdemeanor becomes a felony 
when it is undertaken in furtherance of the tort of intentional 
infliction of emotional distress.  Incredibly, however, the 
government has offered no evidence whatsoever that the defendant 
or any of the alleged coconspirators intentionally violated 
MySpace’s Terms of Service. Neither the defendant nor any co-
conspirator ever read or discussed MySpace’s Terms of Service . . . 
And without having read MySpace’s Terms of Service, it was 
impossible for the defendant to know of the exact Terms of Service 
that the defendant might have “intentionally” violated.77 

 
Further, the motion for acquittal focused on what some legal critics had been 

stressing throughout the trial—that the trial was not about a violation of the CFAA, it 
was about retribution for the death of Meier.78  Drew’s motion concluded with these 
sentiments:  

 
The public outcry and attention to this case has nothing to do with 
the outcry over the Terms of Service: Drew has not received hate 
mail and threats by people furious that she violated MySpace’s 
Terms of Service.  To put it simply, it is completely absurd to think 
that Drew acted as she did [by having the MySpace account deleted] 
because she feared that it might be revealed that she violated the 
Terms of Service of a website.79 

 
In its opposition, the government argued that Drew’s motion for acquittal should 

be denied for two reasons.  First, the government claimed that it was “not required to 
prove that defendant read the MySpace [Terms of Service] in order [to] prove that she 
knew her accessing of the MySpace servers was unauthorized or in excess of authorized 
access.”80  Second, the government claimed that it had presented substantial evidence 
that would support a reasonable inference that Drew “knew that she was accessing the 
MySpace computers without authorization or in excess of authorization because [Drew] 
knew her conduct in helping to create a fictitious juvenile account and then use this 
account to torment another juvenile . . . was ‘illegal,’ wrong, and in violation of 
MySpace’s rules.”81  

Judge Wu took the motion under consideration as closing arguments were 

                                                   
 
 
77 Id. at 2. 
78 See infra text accompanying notes 148-51. 
79 Drew Motion for Acquittal, supra note 76, at 4. 
80 Government’s Opposition to Defendant’s Motion for Judgment of Acquittal at 2, United States v. 
Drew, No. 2:08-cr-00582-GW-1 (C.D. Ca. Nov. 23, 2008) (on file with author) (hereinafter Drew 
Opposition to Motion for Acquittal). 
81 Id. 
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presented.82  In closing arguments, both sides focused on the issues of intent and 
unauthorized access. The government argued “that Drew knew that MySpace’s terms 
of service bar harassment, lying and using false information . . . [that] [s]he knew those 
terms based on the often-flip statements she made to others who questioned the plan, 
both before and after Megan’s death . . . and [that] she should have known she would 
be violating them when both Grills and her daughter warned her against the plan.”83  
The defense argued that “in order to find Drew guilty, jurors had to find that she 
knowingly and intentionally violated MySpace’s terms of service; [however, 
prosecutors] presented no evidence that any of the alleged co-conspirators read or 
knew anything about the terms.”84  

The jury deliberated for three days,85 and it announced its verdict on November 26, 
2008.86  The jury deadlocked on the conspiracy count, rejected the three felony 
violations of the CFAA, and found Drew guilty of three misdemeanor violations of the 
CFAA.87  Judge Wu did not rule on the motion for acquittal prior to or on the day of the 
verdict.88 In not issuing a decision on the motion prior to the jury’s guilty verdict, Wu 
left open the possibility for a constitutional government appeal of a decision granting 
acquittal.89  

On December 15, 2008, Drew filed a supplement to her motion for acquittal, in 
which she urged the court to examine the case without the surrounding “media 
hoopla.”90  The defendant claimed that, given the jury’s verdict for misdemeanor rather 
than felony violations, the only allegedly criminal act was a violation of the MySpace 
Terms of Service.91  As such, Drew asserted the following claim: 

 
[I]t is now time for the court to confront and either approve or reject 
the government’s novel and breathtakingly broad theory of the 
[CFAA].  The theory of the prosecution is that breach of a 
contractual restriction on the Internet is a federal crime. . . . The 
question the Court must confront in this motion to dismiss is 

                                                   
 
 
82 See Robert Patrick, Jury Gets Cyber-Bully Case; Prosecutors and Lori Drew’s Lawyer Differ on What 
Jurors are to Decide, ST. LOUIS POST-DISPATCH, Nov. 25, 2008, at A1 (discussing Judge Wu’s 
November 24, 2008 statement “that he would not yet issue a decision and to proceed with the end 
of testimony and closing arguments”). 
83 Id. 
84 Id. 
85 See Docket Report, Entries 102, 104, 105, Minutes of Jury Trial – 5th Day, 6th Day, and 7th Day, 
United States v. Drew, No. 2:08-cr-00582-GW-1 (C.D. Ca. Nov. 24-26, 2008) (docket report on file 
with author). 
86 See Docket Report, Entry 105, Minutes of Jury Trial – 7th Day, United States v. Drew, No. 2:08-cr-
00582-GW-1 (C.D. Ca. Nov. 26, 2008) (docket report on file with author). 
87 See Heather Ratcliffe, Drew Judge May Rule Today on Dismissal, ST. LOUIS POST-DISPATCH, Jan. 8, 
2009, at B2. 
88 See Docket Report, Entry 105, Minutes of Jury Trial – 7th Day, United States v. Drew, No. 2:08-cr-
00582-GW-1 (C.D. Ca. Nov. 26, 2008) (docket report on file with author) (noting that Defendant’s 
Renewed Motion for Judgment of Acquittal was taken under submission). 
89 See Smith v. Massachusetts, 543 U.S. 462, 467 (2005) (“When a jury returns a verdict of guilty and 
a trial judge (or an appellate court) sets aside that verdict and enters a judgment of acquittal, the 
Double Jeopardy Clause does not preclude a prosecution appeal to reinstate the jury verdict of 
guilty.”) (citing United States v. Wilson, 420 U.S. 332, 352-353 (1975)). 
90 See Drew Supplement to Motion for Acquittal, supra note 72, at 2. 
91 See id. at 2-3. 
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whether to endorse or reject the government’s novel theory.  Put 
simply, the question is this: Is it a federal crime to violate a website Terms 
of Service?  The correct answer should be a resounding no.92 

 
In following up on this assertion, Drew emphasized that her conduct and “the 

similar conduct of millions of Americans is not criminal: A website Terms of Service can 
define the contract between owner and user, but it does not define the scope of criminal 
law.”93  The government took a strong stand in its response, boldly claiming that 
Drew’s “‘everybody does it defense’ does not exempt her from criminal liability.”94  
Further, the government stated that defendant’s conduct was clearly “unauthorized.”95  
In her reply, Drew asserted that the government’s use of civil cases was incorrect;96 that 
“computer users violate Terms of Service every day;”97 that an interpretation of the 
CFAA that a violation of Terms of Service was a crime would be an unconstitutionally 
overbroad reading;98 and that the government’s attempt to use the CFAA to prosecute 
cyberbullying was just an attempt to circumvent the First Amendment’s protections of 
free speech.99  

Oral argument on Drew’s motion for acquittal was held on January 8, 2009,100 and 
Wu stated that he would make a decision prior to Drew’s April 30, 2009 sentencing.101  
Wu also did not make a ruling on the government’s application for an order dismissing 
without prejudice the conspiracy count,102 on which the jury had deadlocked.103  If Wu 
denies the motion for acquittal, Drew “faces up to three years in prison and a $300,000 
fine.”104  It is very possible that the motion for acquittal will be granted.  In taking 
Drew’s motion to dismiss for failure to state an offense under consideration, Wu 
repeatedly “wondered aloud whether simply violating a website’s terms of service is 
enough for the access to be unauthorized.”105  According to a defense attorney, Wu 
reiterated that “he was ‘deeply troubled’ by concerns over the charges” in the hearing 

                                                   
 
 
92 Id. at 3 (emphasis in original). 
93 Id. at 8. 
94 Government’s Response to Defendant’s Supplement to Rule 29 Motion at 18, United States v. 
Drew, No. 2:08-cr-00582-GW-1 (C.D. Ca. Dec. 31, 2008) (on file with author). 
95 See id. at 2. 
96 Reply to Government Response to Defense Rule 29 Motion at 4-5, United States v. Drew, No. 
2:08-cr-00582-GW-1 (C.D. Ca. Jan. 2, 2009) (on file with author). 
97 Id. at 7 
98 See id. 
99 See id. at 8-9. 
100 See Docket Report, Entry 131, Minutes of Status Conference, United States v. Drew, No. 2:08-cr-
00582-GW-1 (C.D. Ca. Jan. 8, 2009) (docket report on file with author). 
101 See Heather Ratcliffe, Judge Again Delays Ruling on Drew Convictions, ST. LOUIS POST-DISPATCH, 
Jan. 9, 2009, at B6 (discussing Judge Wu’s response after oral argument on Drew’s motion for 
acquittal). 
102 See Government’s Ex Parte Application for Order Dismissing Count One of Indictment Without 
Prejudice, United States v. Drew, No. 2:08-cr-00582-GW-1 (C.D. Ca. Dec. 31, 2008) (on file with 
author). 
103 See Ratcliffe, supra note 101, at B6. Drew filed a response to the government’s request, urging the 
court to dismiss the conspiracy count with prejudice. See Defense Response to Government Ex Parte 
To Dismiss Count One, United States v. Drew, No. 2:08-cr-00582-GW-1 (C.D. Ca. Jan. 1, 2009) (on 
file with author). 
104 Ratcliffe, supra note 87, at B2. 
105 Patrick, supra note 41, at C1.  
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on the motion to dismiss for failure to state an offense.106 Further, Wu has been 
characterized as “skeptical” by media reports throughout the case.107  Finally, in 
response to Drew’s initial motion for acquittal, “Wu said that ‘intentionality’ is a 
requirement of the criminal statute, and asked, ‘How would they know unless they 
read the terms of service?’”108  Of course, Wu has also declined opportunities to dismiss 
the case throughout its prosecution, which could support a denial of the motion for 
acquittal.109  Regardless of his decision, Wu has distinctly left open the opportunity for 
either side of the case to appeal, without the attachment of double jeopardy.110  As such, 
it is very likely that this case will be appealed for years into the future.  In light of this 
probable extended litigation, one proposition is clear: the precedent established in Drew 
(if it stands) is a perilous and incorrect one, which could have a tremendous impact on 
the future of social networking. 

 
III. THE PERILOUS PRECEDENT OF UNITED STATES V. DREW:  

THE IMPLICATIONS OF ITS RADICAL REDEFINITION OF LIABILITY 
 
As a result of its prosecution, the Drew case has established the precedent that a 

misrepresentation of one’s identity, in violation of an Internet social networking site’s 
private user agreement, is a federal crime.  This wrongly decided case will have an 
incredible effect on the world of online networking—for its users, for the operators of 
its sites, and for the courts.  In reflecting on its impact on users of social networking 
sites, the Drew precedent should not be allowed to stand as it could be a conduit for 
prosecutorial abuse; it does not accurately reflect Congress’s intent in the passage of the 
CFAA; and it is premised on the inclusion of evidence that should not have been 
admitted at trial.  In reflecting on its impact on the operators of the sites, the guilty 
verdict should not be established precedent, either.  Yet, in comparing the effect that the 
case could have between these groups of stakeholders, it seems that website owners, 
unlike individual users, need not be concerned with the use of this case against them for 
the imposition of civil or criminal liability.  Regardless of the disparate impact that the 
case will have on the users of these sites and the operators of the sites, because its 
radical redefinition of liability is in contravention of the law, the Drew case should be 
overturned and alternative solutions to the reprehensible conduct at issue in the case 
should be sought. 

 
A. IMPLICATIONS OF DREW FOR USERS OF SOCIAL NETWORKING SITES 

 
The implications of the Drew case for users of social networking sites are 

staggering.  At the very least, this case has instilled a measure of accountability into a 
milieu that has been deemed at times a place for fantasy or anonymity with regard to 

                                                   
 
 
106 Judge Defers Ruling in Cyber-Bullying Case; Pretrial Conference is Set for Nov. 10 in the Megan Meier 
Case, ST. LOUIS POST-DISPATCH, Oct. 31, 2008, at C6. 
107 See, e.g., Patrick & Hunn, supra note 13, at A1.  
108 Patrick, supra note 63, at A7. 
109 See, e.g., Tim Barker, Coming to Terms with the ‘Terms of Service,’ ST. LOUIS POST-DISPATCH , Nov. 
30, 2008, at A1 (“Wu has appeared to lean towards granting that motion [to dismiss the case] in 
court, although he has declined prior chances to do so.”). 
110 See supra text accompanying notes 88-89. 
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one’s identity.111  However, this case has done more than increase accountability; it now 
exposes everyone who misrepresents themselves, seemingly in any way, on the Internet 
in violation of Terms of Service to federal criminal prosecution.  This could have 
incredible implications on the range of prosecutorial discretion in this area of 
cyberlaw.112  If the Drew convictions are ultimately upheld, the CFAA could become the 
lynchpin in opening up floodgates for criminal prosecution.  This possibility can be 
inferred from examining the sentiments of O’Brien at the outset of the Drew case.  
“When he was asked during a news conference what the Drew case might mean for 
others who have exaggerated or lied online, O’Brien said he was only dealing with ‘this 
particular case.’  Still, O’Brien noted, the charges should send a message: ‘Be careful of 
the consequences of your actions.’”113 

Even if the chances of prosecution along this line of thought are remote, the radical 
redefinition of liability established in Drew has the power to transform “small-stakes 
contracts [into] high-stakes criminal prohibitions.”114  While it may be unreasonable “to 
think that prosecutors busy with real crimes will comb the country looking for people 
who violate website policies, . . . it’s a little less outlandish to imagine that a politically 
motivated prosecutor could take advantage of an overly broad law.”115  Further, even 
though some commentators state that prosecutors will not have the time or inclination 
to prosecute all violations of website user agreements,116 such prognostications cannot 
simply brush aside the reality that prosecutors now have the power to pursue criminal 
charges for any violation of a private Internet user agreement. 

Further, this case cannot be disregarded as only a precedent for Internet users who 
intentionally violate online agreements in order to perpetrate a tort or a crime.117  Under 
the CFAA, an individual who “intentionally accesses a computer without authorization 
or exceeds authorized access, and thereby obtains information from any protected 
computer,” can now be charged with a federal misdemeanor.118  Indeed, this was the 
basis for Drew’s convictions as the prosecutors did not meet their burden to show that 
her conduct was in furtherance of intentional infliction of emotional distress.119  So, 

                                                   
 
 
111 See Tim Barker, Social Websites are Taken Aback; Indictment in Megan Meier Case Could Have 
Implications for Those who Exaggerate or Lie Online - or Not, ST. LOUIS POST-DISPATCH, May 16, 2008, at 
A6 (quoting a Virginia Commonwealth University mass communications professor, after Drew’s 
indictment, as stating that “[y]ou’re talking about accountability being introduced into Internet 
communications” and noting that a “common aspect of online life” is the “creation of made-up 
identities”).  
112 See, e.g., Editorial, Twisting the Law, ST. LOUIS POST-DISPATCH, May 21, 2008, at B8 (“If violating 
user agreements is a crime, millions of us could be committing crimes and not know it. That’s not 
what Congress intended. Prosecutors are granted considerable discretion in the application of 
existing laws, but they don’t have the latitude to create law out of whole cloth.”). 
113 Barker, supra note 111, at A6.  
114 Brian Stelter, Guilty Verdict in Cyberbullying Case Provokes Many Questions Over Online Identity, 
N.Y. TIMES, Nov. 28, 2008, at A28. 
115 Editorial, MySpace Case Bends the Law, USA TODAY, Dec. 3, 2008, at 10A. 
116 See, e.g., Nick Akerman, Editorial, The Law Fits the Crime; Fraud and Abuse Act Addresses 
Harassment; Concerns Lack Merit, USA TODAY, Dec. 3, 2008, at 11A (refuting claims that the Drew case 
will lead to rampant criminal prosecutions). 
117 See Barker, supra note 111, at A6 (citing claims that Drew will not have “any lasting impact”).  
118 18 U.S.C. § 1030 (2009). 
119 See Joel Currier, Prosecutor Drops Remaining Felony Charge against Lori Drew, ST. LOUIS POST-
DISPATCH, Jan. 1, 2009, at B7 (“The jury rejected similar felony charges that claimed she had 
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even those individuals who may use aliases online, in violation of a user agreement, for 
“legitimate reasons, including . . . a desire to maintain their anonymity or privacy 
online” now face “criminal sanction.”120  This potential for overly broad prosecutorial 
conduct demonstrates why Drew should be overturned, because, clearly, civil lawsuits 
and private remedies are more appropriate solutions for violations of Internet 
agreements.121  

These are more appropriate remedies for the inflicted harm as this criminal 
prosecution was improperly premised on an improper reading of the CFAA.  Simply, 
the Drew precedent is invalid because it does not reflect the congressional intent in the 
passage of the CFAA.  The CFAA, in its original manifestation and subsequent 
amendments, was meant to protect businesses and individuals from the innovative 
illegalities of sophisticated computer hackers,122 from “theft of confidential 
information,”123 and from the threat of cyberterrorism.124  These intentions did and do 
not encompass the technical violations of a private online user agreement.  The use of 
this statute as the basis of the Drew prosecution, in its “focus on technological means,” 
indicates an overbroad application “by sweeping within [its] ambit anyone who uses 
the means regardless of result.”125  By bringing this case, the U.S. Attorney’s Office 
improperly centered its claim that criminal liability arose out of conduct, which would 
not be considered criminal had a computer not been involved.  Indeed, state and federal 
officials failed to find a prosecutable crime prior to the filing of the indictment.  This 
“prosecutorial focus on the computer rather than on the culpability of the conduct . . . 
lead[s] to [a] faulty conclusion: that the use of a computer itself amounts to a crime.”126 

The misguided nature of the Drew conviction also cannot be reconciled with the 
fact that the specific section of the CFAA at issue was legislation passed to fight 
economic espionage, not a private Terms of Service violation.127  In looking at the 

                                                                                                                    
 
 
intentionally caused emotional distress for a teenager who later committed suicide.”). 
120 Anick Jesdanun, Using a Fake Name on the Internet? It Could be Illegal, VIRGINIAN-PILOT (Norfolk, 
VA), May 17, 2008, at A4. 
121 The pursuit of a civil remedy against Drew may not be available to the Meiers due to the passage 
of the relevant statute of limitations. See Robert Patrick, David Hunn & Joel Currier, Drew Guilty on 
3 Lesser Charges, ST. LOUIS POST-DISPATCH, Nov. 27, 2008, at A1. (“[A] civil suit against Drew is 
unlikely. . . It appears that Missouri’s two-year statute of limitations has now run out.”).  
122 See, e.g., Charlotte Decker, Note, Cyber Crime 2.0: An Argument to Update the United States Criminal 
Code to Reflect the Changing Nature of Cybercrime, 81 S. CAL. L. REV. 959, 978-81 (2008) (discussing 
Congress’s primary intent in passing the CFAA as a vehicle to combat hacking as a computer 
crime); Katherine Mesenbring Field, Note, Agency, Code, or Contract: Determining Employees’ 
Authorization Under the Computer Fraud and Abuse Act, 107 MICH. L. REV. 819, 820 (2009) (stating that 
the CFAA “was originally developed to target computer hackers”). 
123 Maureen A. O’Rourke, Symposium, Panel I. Anti-Circumvention Measures, License Restrictions, and 
the Scope of IP Protection: Protection from Copying or Protection from Competition? Common Law and 
Statutory Restrictions on Access: Contract, Trespass, and the Computer Fraud and Abuse Act, 2002 U. ILL. 
J.L. TECH. & POL’Y 295, 308 (2002). 
124 See Reid Skibell, Cybercrimes & Misdemeanors: A Reevaluation of the Computer Fraud and Abuse Act, 
18 BERKELEY TECH. L.J. 909, 917-918  (2003) (discussing Congress’s rationale in post 9/11 
amendments to the CFAA as a deterrent to the threat of cyberterrorists). 
125 Joseph M. Olivenbaum, Rethinking Federal Computer Crime Legislation, 27 SETON HALL L. REV. 574, 
576 (1997). 
126 Id. at 607-08. 
127 See, e.g., Decker, supra note 122, at 984 (discussing how 18 U.S.C. § 1030(a)(2) was designed as a 
means to prosecute for economic espionage and theft of trade secrets). 
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complete statutory language,128 this congressional intent seems clear.  This intent bears 
out when looking at the history surrounding the 1996 amendment to the CFAA, 
pursuant to the Economic Espionage Act,129 which added the language of 18 U.S.C. § 
1030(a)(2)—“information from any protected computer if the conduct involved an 
interstate or foreign communication.”130  Further, this intent gains support in looking at 
the statutory definition of “protected computer,” which is “a phrase defined in the 
CFAA to include government-operated or affiliated machines, financial institution 
computers, and computers used in interstate commerce or communications.”131  Finally, 
this intent also bears out when examining proper criminal prosecutions pursuant to this 
subsection of the CFAA, that was at issue in the Drew case.132 

Unlike these cases, the Drew case should not have proceeded.  The court should 
have been “wary [in] imposing liability under the CFAA for access to a publicly 
available Web site. In particular, [it] should . . . not [have interpreted] the statute to 
encompass situations that do not literally fall within its terms.”133  Further, it appears 
that Wu, despite the significant question of statutory interpretation in this case, chose 
not to acknowledge the legislative history of the CFAA, as other courts often do, 134 in 
making his decisions.  This lack of acknowledgement led to an erroneous determination 
that the statute was violated by Drew’s conduct, which should be a basis for 
overturning the verdict if Wu decides to deny Drew’s motion for acquittal and which 
will have an enormous impact, in its overly broad nature on the users of social 
networking sites, if it remains law. 

In addition to the reasons that the Drew precedent could be a conduit for 

                                                   
 
 
128 18 U.S.C. § 1030(a)(2) (2009) provides in full: “Whoever—intentionally accesses a computer 
without authorization or exceeds authorized access, and thereby obtains— (A) information 
contained in a financial record of a financial institution, or of a card issuer as defined in section 
1602(n) of title 15, or contained in a file of a consumer reporting agency on a consumer, as such 
terms are defined in the Fair Credit Reporting Act ; (B) information from any department or agency 
of the United States; or (C) information from any protected computer; shall be punished as 
provided in subsection (c) of this section.”  Id. 
129 Pub. L. No. 104-294, 110 Stat. 3488 (codified as amended in scattered sections of 18 U.S.C.). 
130 See Pub. L. No. 104-294, 110 Stat. 3488 (codified as amended at 18 U.S.C. § 1030(a)(2). In 2008, the 
language “if the conduct involved an interstate or foreign communication” was deleted from the 
statutory subsection under which Drew was prosecuted.  See Former Vice President Protection Act 
of 2008, Pub. L. No. 110-326, 122 Stat. 3560.  
131 Dan E. Lawrence, Comment, Just Add Plaintiff: The Seventh Circuit’s Recipe for Instant Liability 
Under the Computer Fraud and Abuse Act, 46 WASHBURN L.J. 223, 228 (2006); see also 18 U.S.C. § 
1030(e)(2) (2009). 
132 See, e.g., United States v. Johnson, 2003 U.S. App. LEXIS 2012, at *1-5 (3d Cir. Feb. 4, 2003) 
(affirming the district court’s sentencing for a guilty plea pursuant to 18 U.S.C. § 1030(a)(2) where 
the defendant “illegally provid[ed] fraudulent drivers licenses to 195 individuals and unlawfully 
access[ed] the Pennsylvania State Police computer system to do so”). See also United States v. 
Dearman, 2007 U.S. App. LEXIS 4867, at * 2 (10th Cir. Feb. 28, 2007) (affirming a conviction, 
pursuant to U.S.C. § 1030(a)(2)); Indictment, United States v. Dearman, Case No. CR-05-172 (W.D. 
Ok. Sept. 20, 2005), at 2 (on file with author) (charging the defendant with “[using] his home 
computer and the user identification and password of another . . . employee to access a Loomis 
Fargo computer . . . to obtain an encrypted combination for the Quail Springs Mall night deposit 
box in order to make possible the theft of money”). 
133 O’Rourke, supra note 123, at 310. 
134 See Field, supra note 122, at 830 (describing how “[c]ourts struggling with statutory 
interpretation often turn to the legislative history to determine exactly what Congress meant”). 
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prosecutorial abuse and does not accurately reflect Congress’s intent in the passage of 
the CFAA, the case should not be followed as precedent because it is premised on the 
inclusion of evidence that should not have been admitted at trial, especially given the 
foundation of anger upon which the case was based. The Drew case grew out of a sense 
of injustice.  Despite significant investigations, neither local nor federal officials in 
Missouri took legal action in this case.135  These decisions were based on claims that 
technology had simply outpaced the law in this situation;136 officials in Missouri stated 
that there was no governing statute that criminalized the conduct.137  Meier’s 
community was unsatisfied by these rationales.138  This outrage began to manifest itself 
in inappropriate ways.139  The anger in Dardenne Prairie then became a sensation in 
national news.140  It was in this environment of flaring tempers that the U.S. Attorney’s 
Office in Los Angeles brought the criminal charges against Drew. Immediately after the 
filing of the indictment, U.S. Attorney O’Brien stated to media outlets that “Ms. Drew’s 
actions resulted in the death of a child.”141  These types of public statements only stoked 
the fires of anger and outrage against Drew.  While it was understandable that the 
prosecuting attorneys “want[ed] to help bring justice in the case of a young and 
vulnerable girl who was traumatized by an exploitative online exchange,”142 the 
approach that the U.S. Attorney’s office took in framing this case publicly clearly had an 
influential effect on the jury pool.143 

Despite the public attention that was centered on the case prior to and during the 
trial, Wu’s decision to allow the evidence of Meier’s suicide and death into trial was 

                                                   
 
 
135 See, e.g., Joel Currier & David Hunn, Neighbor’s Story Emerges in Suicide, Prosecutor Finds 
Insufficient Evidence to Charge Anyone in MySpace Case, ST. LOUIS POST-DISPATCH, Dec. 4, 2007, at A1 
(discussing the St. Charles County prosecutor’s determination that the case did “not meet legal 
requirements to charge anyone with harassment, stalking or child endangerment”). 
136 See, e.g., Greg Jonsson, Attorney Asks for Medical Records of Dead Girl, ST. LOUIS POST-DISPATCH, 
Aug. 20, 2008, at C1(noting that Missouri prosecutors did not find a criminal law that applied to the 
case). 
137 See Christopher Maag, MySpace Hoax Draws No Charges, N.Y. TIMES, Dec. 4, 2007, at A22 
(discussing the Missouri prosecutor’s determination that the conduct at issue was not governed by 
Missouri criminal law, and, as such, no state criminal charges would be brought). 
138 See, e.g., David Hunn, Protest Held Outside Home of Family that Some Blame in Suicide, ST. LOUIS 
POST-DISPATCH, Nov. 25, 2007, at D2 (discussing a 150 person vigil/protest held near the Drews’ 
home). 
139 See, e.g., Joel Currier, Internet Fury Mounts in Megan Case, Business Associates of Alleged Perpetrators 
are Being Harassed, ST. LOUIS POST-DISPATCH, Dec. 5, 2007, at C1 (describing harassment of 
companies that advertised with Drew); Joel Currier, Cyber-bullying Suspect is Leaving Neighborhood, 
ST. LOUIS POST-DISPATCH, Sept. 19, 2008, at C3 (discussing vandalism perpetrated against the 
Drews). 
140 Prior to the issuance of the indictment in the case, Grills gave an interview to Good Morning 
America to express her contrition for involvement in the case and her anger towards Drew.  See 
David Hunn, Woman Expresses Remorse for Role in MySpace Death, ST. LOUIS POST-DISPATCH, Apr. 2, 
2008, at B1.  This interview aired “after she was granted immunity . . . in exchange for her 
testimony.”  Id. 
141 William M. Welch, Woman Indicted in ‘Cyberbullying’ Case, USA TODAY, May 16, 2008, at 3A. 
142 Editorial, Falsehoods on MySpace; Exaggerations, Lies and Harassment do not Constitute Computer 
Fraud under Federal Law, WASH. POST, May 26, 2008, at A16. 
143 See Robert Patrick, Many in Jury Pool have Opinions on MySpace Case, ST. LOUIS POST-DISPATCH, 
Nov. 19, 2008, at B3 (“The trial of Lori Drew got off to a slow start Tuesday as the judge and 
lawyers seemed to have difficulty in finding jurors who had not formed an opinion about . . . the 
case.”). 
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overly prejudicial.  Drew’s motion in limine to exclude this evidence should have been 
granted.  The denial of this motion was so prejudicial that it should be considered, and 
likely will be advanced, as an appealable error.  Although the circuit courts are divided 
on whether a motion in limine alone will preserve the issue of admissibility of evidence 
on appeal,144 the Ninth Circuit’s view, which is determinative in this case, is that a 
“pretrial motion in limine preserves for appeal the issue of admissibility of that evidence 
if the substance of the objection has been thoroughly explored during the hearing and 
the district court’s ruling permitting introduction of evidence was explicit and 
definitive.”145  Here, the substance of the objection was the subject of extended debate146 
and Wu’s ruling was explicit and definitive.147 As such, the district court’s ruling on the 
motion in limine will likely be raised on appeal, if the motion for acquittal is denied.  

 In reviewing this potential assignment of error, an appellate court should 
overturn the verdict.  Despite instructions to the jury at the outset of the trial and prior 
to deliberation that Drew was “not charged with causing [Meier’s] suicide and it would 
be wrong to convict the Defendant simply because of feelings of sympathy . . . as a 
result of that suicide,”148 one must wonder whether the jury, after being exposed to such 
graphic and emotional evidence, truly convicted Drew based solely on a CFAA 
violation.  This was a sentiment mirrored in Drew’s motion for acquittal149 and, even, in 
the commentary of the U.S. Attorney’s Office after the jury verdict: “We wanted to 
bring some sense of justice to the untimely death of Megan Meier . . . Now we have 
convictions against Lori Drew.”150  Even if the intentions of the prosecutors and the jury 
were benevolent, the admission of evidence of Meier’s suicide was error and 
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pre-trial conference that the evidence [was] admissible,” the defendant had “preserved the issue for 
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146 See supra text accompanying notes 50-53. 
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148 Preliminary Instructions at 3, United States v. Drew, No. 2:08-cr-00582-GW-1 (C.D. Ca. Nov. 26, 
2008) (emphasis in the original) (on file with author); Jury Instructions at 3, United States v. Drew, 
No. 2:08-cr-00582-GW-1 (C.D. Ca. Nov. 26, 2008) (emphasis in the original) (on file with author). 
149 See supra text accompanying notes 78-79. 
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contributed to the jury’s incorrectly decided verdict; as such, in order to avert a due 
process violation, Wu should grant the motion for acquittal or the case should be 
overturned on appeal.151  In reviewing this case and its variety of substantive errors, it is 
clear that the Drew precedent is problematic for users of social networking sites; it also 
has some troubling implications for the operators of social networking sites themselves. 

 
B. IMPLICATIONS OF DREW FOR OPERATORS OF SOCIAL NETWORKING SITES 

 
The Drew case could have some peripherally negative effects on operators of social 

networking sites, like critical media and consumer attention.  However, even though 
the case exposed the seamy side of these businesses,152 it is unlikely that social 
networking site operators will suffer any legal consequences if Drew’s wrongful 
precedent is upheld.  Existing statutes and case law provide website operators and 
Internet service providers with a broad swath of immunity for liability stemming from 
electronic communications posted by third parties on their sites.  Specifically, the 
United States Congress, under the Communications Decency Act (“CDA”), provided 
expansive immunity “to Web-based service providers for all claims stemming from 
their publication of information created by third parties, [which is] referred to as the 
‘Good Samaritan’ provision.”153  Pursuant to this statutory provision: “No provider or 
user of an interactive computer service shall be treated as the publisher or speaker of 
any information provided by another information content provider.”154 Further, “[n]o 
cause of action may be brought and no liability may be imposed under any State or 
local law that is inconsistent with this section.”155  Federal courts have construed the 
CDA broadly, allowing website operators immunity from liability for “claims ranging 
from defamation to negligence in allowing sexual assault.”156  One of these cases, Doe v. 
MySpace, provides strong protection to social networking sites from civil or criminal 
liability, even after Drew. 

In Doe v. MySpace, thirteen-year-old Julie Doe lied about her age to set up a 
MySpace profile.157  Thereafter, “Pete Solis, a nineteen-year-old, initiated contact with 
[Doe], then fourteen years old, through MySpace.com.”158  After communicating for 
several weeks, Doe and Solis met; at that initial meeting, Solis sexually assaulted Doe.159  
Subsequently, Doe’s mother, on behalf of her minor daughter, filed a civil lawsuit in 
New York state court against MySpace alleging, among other claims, negligence and 

                                                   
 
 
151 See, e.g., Payne v. Tennessee, 501 U.S. 808, 825 (1991) (finding that “in the event that evidence is 
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153 47 U.S.C. § 230(c)(1) (2009). 
154 Id. 
155 47 U.S.C. § 230(e)(3) (2009). 
156 Zac Locke, Comment, Asking for It: A Grokster-Based Approach to Internet Sites that Distribute 
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157 See Doe v. MySpace, Inc., 474 F. Supp. 2d 843, 846 (W.D. Tx. 2007). 
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gross negligence.160  MySpace removed the case to federal court.  The case was 
transferred to the Western District of Texas, and MySpace moved to dismiss the case 
based in large part on CDA immunity.161  In response to the motion to dismiss, the 
plaintiffs asserted that the CDA “was inapplicable . . . because Plaintiffs have not sued 
MySpace for the publication of third-party content but rather for failing to implement 
basic safety measures to prevent sexual predators from communicating with minors on 
MySpace.”162  Additionally, the plaintiffs argued for a narrower scope of immunity 
under the CDA, such that it would apply only in defamation and defamation-related 
claims.163  Finally, the plaintiffs emphasized the notion that “the CDA does not bar their 
claims against MySpace because their claims are not directed toward MySpace in its 
capacity as a publisher.”164 

The United States District Court for the Western District of Texas soundly rejected 
all of the plaintiffs’ arguments and dismissed the negligence and gross negligence 
claims under the premise that MySpace had CDA immunity.165  With respect to the call 
for a narrower interpretation of the CDA, the court stated that nothing on the face of the 
statute or in interpreting case law supported such an approach.166  With respect to 
plaintiffs’ claim that the CDA should not apply to their complaint, the court found such 
claim to be a matter of “artful pleading”: 

 
Plaintiffs argue this suit is based on MySpace’s negligent failure to 
take reasonable safety measures to keep young children off of its site 
and not based on MySpace’s editorial acts.  The Court, however, 
finds this artful pleading to be disingenuous.  It is quite obvious the 
underlying basis of Plaintiffs’ claims is that, through postings on 
MySpace, [Solis] and [Doe] met and exchanged personal information 
which eventually led to an in-person meeting and the sexual assault. 
. . .  If MySpace had not published communications between [Doe] 
and Solis, including personal contact information, Plaintiffs assert 
they never would have met and the sexual assault never would have 
occurred.  No matter how artfully Plaintiffs seek to plead their 
claims, the Court views Plaintiffs’ claims as directed toward 
MySpace in its publishing, editorial, and/or screening capacities.167 

 
On appeal, the Fifth Circuit reiterated the district court’s discussion of the breadth 

of CDA immunity.168  The Fifth Circuit similarly rejected the plaintiffs’ claim that the 
CDA did not apply to their cause of action: 

 

                                                   
 
 
160 See Doe v. MySpace, Inc., 528 F.3d 413, 416 (5th Cir. 2008) (describing procedural history of the 
case). 
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162 Doe, 474 F. Supp. 2d at 848. 
163 See id. at 849. 
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165 See id. at 849-50.  Although MySpace filed a Rule 12(b)(6) motion, the Court construed the motion 
as a Rule 12(c) motion in dismissing the claims. See id. at 850 n.5. 
166 Id. at 849. 
167 Id. 
168 Doe, 528 F.3d at 418-19. 
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[The plaintiffs’] claims are barred by the CDA, notwithstanding their 
assertion that they only seek to hold MySpace liable for its failure to 
implement measures that would have prevented Julie Doe from 
communicating with Solis.  Their allegations are merely another way 
of claiming that MySpace was liable for publishing the 
communications and they speak to MySpace’s role as a publisher of 
online third-party-generated content.169 

 
The Fifth Circuit did emphasize a remedy for those harmed in these types of 

situations: “[p]arties complaining that they were harmed by a Web site’s publication of 
user-generated content . . . may sue the third-party user who generated the content, but 
not the interactive computer service that enabled them to publish the content online.”170  
As such, the Fifth Circuit affirmed the district court’s decision to grant MySpace’s 
motion to dismiss the negligence and gross negligence claims with prejudice.171  The 
case was subsequently appealed to the United States Supreme Court, but its petition for 
writ of certiorari was denied in November 2008.172 

While the continued viability of the Doe v. MySpace case has been debated,173 it 
appears that it is the developing precedent for similar cybercases.  In the short time 
since the case was affirmed by the Fifth Circuit, it has been cited approvingly by U.S. 
District Courts in California174 and Ohio.175 Interestingly, however, when the Sixth 
Circuit had an opportunity to review a decision of a district court premised on broad 
CDA liability that looked to Doe as guiding case law, it chose “not [to] adopt the district 
court’s analysis of the [CDA] and explicitly reserve the question of its scope for another 
day.”176  Still, this case law supports a strong proposition that social networking sites 
need not fear criminal or civil liability for the role that they play in conduct like that at 
issue in Drew. 

In addition to the protections provided by this case law, social networking sites 
also implement a variety of resources to help shield them from legal liability.  At 
Drew’s normaltrial, “Jae Sung, a MySpace vice president for customer care, said 
‘impostor profiles’ were deleted when they were flagged by users or discovered by the 

                                                   
 
 
169 Id. at 420. 
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Web site’s employees.”177  Further, according to public statements, “MySpace uses 
algorithms and people to strike harassing or bullying images and content . . . and the 
site offers users opportunities to report cyberbullies.”178  Contractually, social 
networking sites also provide a host of disclaimers.  For example, MySpace’s Terms and 
Conditions provide that “MySpace is not responsible for the conduct, whether online or 
offline, of any User of the MySpace Services” and that “[u]nder no circumstances shall 
MySpace be responsible for any loss or damage, including personal injury or death, 
resulting from use of the MySpace Services . . . from any User Content posted on or 
through the MySpace Services, or from the conduct of any Users of the MySpace 
Services, whether online or offline.”179  MySpace also asserts the following limitation of 
liability: “IN NO EVENT SHALL MYSPACE BE LIABLE TO YOU OR ANY THIRD 
PARTY FOR ANY INDIRECT, CONSEQUENTIAL, EXEMPLARY, INCIDENTAL, 
SPECIAL OR PUNITIVE DAMAGES, INCLUDING LOST PROFIT DAMAGES 
ARISING FROM YOUR USE OF THE MYSPACE SERVICES, EVEN IF MYSPACE HAS 
BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.”180  These types of 
disclaimers in online social networking sites’ user agreements are important shields 
from liability as it appears that courts are willing to enforce them, or at very least, 
recognize their contractual enforceability.181 

Despite the case law and the vast disclaimer coverage of contractual claims within 
user agreements, some critics argue that these sites still do not do enough in monitoring 
their usage or in enforcing their user agreements.182  For example, one mother of a 
sixteen-year-old boy, who was the victim of a fraudulent MySpace profile that 
contained his actual picture captured via cell phone and a false claim that he was gay, 
stated that it took several weeks of “pestering” the site before MySpace removed the 
fraudulent profile.183  These types of cases have led to multiple “complaints and 
pressure from state Attorneys General, legislators, and concerned parents about not 
doing enough to protect their users, especially minors.”184  Yet, “in the absence of robust 
law protecting against reputational injury, there is a void in preventative measures and 
dispute resolution mechanisms for [privacy-related] matters” on online social 
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networking sites.185 

As such, the case law that construes the CDA, even after the revelations of the 
Drew case, and the inclusion of carefully drafted limitations of liability, appear to stand 
for the continued insulation from Internet site operator liability for the harassment of 
others through the use of social networking sites.186  Given that insulation and a public 
relations standpoint, it is with little surprise that MySpace cooperated fully with the 
investigation and case against Drew.187  Yet, Drew was not a complete victory for social 
networking sites. “Online safety experts said the verdict puts the onus on social 
networking sites to police their customers’ activities.”188  Specifically, one expert 
surmised that “the [social networking] industry was hoping there would be a strong 
verdict blaming one user for abusing another because that way it’s not their fault . . . 
These companies claim to have good standards and then do nothing to enforce them.  
They let people breach their terms and conditions and do nothing about it.”189  If Drew 
does increase the efforts of social networking sites to monitor the conduct of their 
consumers, then that will be one positive result of a case that, on the whole, is of 
dangerous precedential value.  This increased monitoring, among other efforts, can 
serve as an alternative, lawful approach to the regulation of the type of conduct at issue 
in Drew. 

 
IV. ALTERNATIVE APPROACHES TO REGULATING THE TYPE OF 

CONDUCT AT ISSUE IN UNITED STATES V. DREW 
 
Clearly, cyberbullying and Internet harassment are endemic problems that need to 

be addressed.190  The social costs of cyberbullying, which include “suicide attempts, 
drug abuse . . . and violence by the victims” themselves, are too grave to ignore.191  
Because of the vast reach of the Internet,192 cyberbullying cannot simply be analogized 
to “school-yard bullying,”193 and it cannot be relegated to the mere cruelty of 
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children,194 as was particularly illustrated in the Drew case.  This type of malicious 
conduct fits within a broad spectrum of problematic virtual action with which courts 
and legislatures are struggling to keep pace and which present new quandaries when 
compared to traditional tort and criminal law.195  Cyberbullying is a paradigmatic 
example of a harm that has arisen out of rapid advances in technology that have 
outpaced legislative action.196  As a result, courts like the one of the Drew case have 
stepped into the void and have essentially created cyberlaw that governs this area.197  
However, the approach taken by the prosecution in Drew, although well-intentioned, 
was not the correct one. 198 

So, is there an alternative approach to regulating the conduct at issue in the Drew 
case?  Increased legislation in this area is a viable solution.  Following Meier’s death 
and prior to the filing of the Drew indictment, legislative bodies began to pass 
ordinances and statutes that specifically addressed the conduct at issue in Drew.199  In 
November 2007, the Board of Alderman in Dardenne Prairie, Missouri passed an 
ordinance that made harassment via electronic communication a misdemeanor, 
punishable by a maximum $500 fine and up to ninety days in jail.200  Missouri revised 
its harassment law to include electronic communications; specifically, it made Internet 
harassment a felony, with a possible sentence of up to four years in prison, for adults 
and a misdemeanor for those under twenty one.201  In the six months after the Missouri 
law took effect on August 28, 2008, at least seven cases were filed against adults 
pursuant to the new cyberbullying law—one of which involved harassing text 
messages.202  Illinois also enacted a criminal cyberbullying law, which became effective 
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on January 1, 2009.203  Other states also debated the passage of such laws.204 “At the 
federal level, Representative Linda Sanchez . . . introduced the Megan Meier 
Cyberbullying Prevention Act, which would make it a federal crime to send any 
communications with intent to cause ‘substantial emotional distress.’”205 

While some have championed these new laws, others have expressed concern 
about their constitutionality.  Specifically, some legal academics have asserted that 
cyberbullying or Internet harassment laws might run afoul of the First Amendment.206  
Other cyberlaw experts have raised concerns over jurisdictional problems that might 
arise out of these types of electronic communications harassment laws.207  Another 
practical concern that is raised with respect to this type of legislation is the problem of 
identifying individuals who violate these types of laws.208  At the same time, electronic 
evidence can be of exponential value to prosecutors,209 if they avoid the constitutional 
legal issues that can accompany the gathering and use of such information.210 

In spite of these concerns, it seems that legislation is a preferable answer to courts 
applying the Drew precedent in the future.  Certainly, the legislation that is passed in 
this area should be tightly drafted and should approach the subject with a focus on 
harassment and “threats,”211 rather than speech content, to avoid constitutional 
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challenges.  Additionally, the avoidance of overbreadth and vagueness should be focal 
points in the drafting of legislation to address these issues.212  Clearly, these deficiencies 
in legislation are no less unlawful than the same deficiencies in the Drew case; as such, 
they should be avoided at all points in the drafting and adoption of relevant 
legislation.213  An additional legislative remedy, which could help to bolster new 
legislation and avoid cases like Drew in the future, would be the refinement of the 
CFAA and the elimination of its ambiguous language that opened the door for the 
wrongfully brought Drew prosecution.  This could eliminate the type of judicial 
guesswork that was prevalent throughout the case.214 

Another potential solution to combat Internet harassment and cyberbullying is 
increased education as to the reach of technology.  This is especially important for the 
parents of children who may be targets of this type of malicious behavior.  “Parents’ 
lack of knowledge and lackadaisical attitudes about social-networking sites must be 
rectified because parental monitoring and parental direction greatly impact all types of 
risk taking in adolescents.”215  In addition to educating adults,216 it is equally imperative 
that teenagers and younger children “be educated about the full impact of the Internet 
since the Internet creates a permanent record.”217  Providing outlets for discussion on 
the propriety of social networking sites can have a beneficial effect and can foster 
ethical, as well as legal, online behavior.218  It can serve as a way to minimize risk-taking 
behavior that is often produced in minors’ Internet usage.219  It can also help parents 
and their children bridge the growing technological gaps that separate many of these 
relationships, as many children are “developing ‘social norms’ that their elders may not 
recognize.”220  Education of the legislative and judicial branches in matters of 
technology and the Internet is also an important part of a solution.  “Policymakers 
cannot catch up with the dramatic changes in the information environment of 
developed countries unless they fully appreciate all the strategies they have at their 
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disposal.”221  This type of education can also help to close the divergence between 
lawmakers and many of their constituents, as well as between judicial arbiters and 
many of the parties who appear before them.222 

Hand in hand with increased education should be increased accountability on the 
part of social networking sites.  The laissez-faire approach, where these sites “shun the 
role of judge and jury in relational disputes . . . [and adopt] the premise of privacy as 
control, thereby focusing responsibility for these privacy and personality harms on the . . 
. participants,”223 should no longer be tolerated.  Increased self-regulation in the form of 
higher age limits, active monitoring of minors’ utilization of their services, and revised 
agreements that increase the likelihood of reading the user agreement should become 
the norm for online social networking sites.  Currently, the minimum age for usage of a 
MySpace account is thirteen.224  Likewise, for Facebook, another popular social 
networking site, the minimum eligible age is thirteen.225  With the knowledge of 
possible harms in the virtual world and with studies that have shown that “social 
network sites . . . are frequently used for peer-to-peer harassment,”226 it seems that 
social networking sites should increase the age limits in their Terms of Service for 
utilization of their services. 

Another possible solution is a requirement that parents be notified when their 
minor child registers as a user on a social networking site.227  Further, given the 
precedent of Drew, if it stands, it seems that social networking sites, and all websites 
with user agreements, should require something more than just checking a box to 
confirm acceptance to abide by agreements that are simply hyperlinked to the 
registration page.228  Although the federal government, in its opposition to Drew’s 
motion for acquittal, asserted that it did not have to establish that Drew had read the 
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Terms of Service in order for her to be criminally liable under the CFAA,229 this 
question may become a central one in future cases.  As such, internet service providers 
and website operators should provide a model for agreement that facilitates a user’s 
ability to review the terms themselves.230 

Additionally, despite broad holdings on immunity for website operators under 
the CDA, it seems that these sites should shoulder more responsibility for any 
complicity in the tortious and criminal acts that their users are committing through the 
sites.  While website operators generally should not be held legally liable for the acts of 
the users themselves, they should increase their methods for enforcing the proper and 
authorized use of their sites.  If the website operators fail to properly police their private 
agreements, then perhaps they should face possible civil liability for their own 
negligence.  At the very least, it seems that these sites would endure a backlash in the 
marketplace.231  Given the scope of the Internet and the social connections it enables, it 
seems that this backlash could be especially potent.  “Social networking sites that do not 
provide their users with protections from violations of the terms of service . . . will 
likely suffer from user discontent, media scrutiny, and user defection to other sites.  A 
relatively small but critical mass of defecting users can cause more wide scale defections 
because of the viral nature of social networks.”232  Perhaps user loss, civil suits, or 
economic closures will encourage increased accountability on the part of website 
operators. 

Finally, violators of user agreements should be held civilly liable for it, either 
through contractual remedies, permanent ejection from the sites, and/or tort suits.  
However, holding either the website operators or those individuals who improperly 
used their sites criminally liable in a federal prosecution under the CFAA, as was the 
case with Drew, should not be a lawful solution.  

 
V. CONCLUSION 

 
There appears to be culpability on all sides of the issues of cyberbullying and 

Internet harassment.  Yet, there is no single solution to these problems.  Following the 
Drew precedent is not a proper approach for the regulation of this type of conduct.  
Such an application will harm the rights of users of social networking sites and may 
affect the rather established insulation from criminal and civil liability for the operators 
of sites.  It can harm the reputation of courts and prosecutors who attempt to stretch the 
meaning of established law.  Instead, the regulation of this conduct should be 
accomplished via legislation.  Further, increased education and accountability for 
parents and their children, in conjunction with increased eligible age limits on social 
networking sites and active private monitoring of websites’ users to ensure that they 
are in compliance with the user agreement, are steps in the right direction. 
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