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I.  INTRODUCTION 
 

Even though the United States has been called the melting pot for all cultures, 
ethnicities, and races, discrimination has been with us since the first ship of settlers 
landed on this continent.  The emphasis has shifted from one group of minorities to 
another and from issue to issue, but there has not yet been a solution to discrimination 
that is fair to all involved or that fits every situation.   Even the U.S. Supreme Court 
cannot come to a unanimous agreement on discrimination cases, since most of the 
landmark cases have been split decisions. 

 
 

II.  PLESSY V. FERGUSON—SEPARATE BUT EQUAL 
 

One of the first in a series of cases on discrimination heard by the U.S. Supreme 
Court was Plessy v. Ferguson1 (hereinafter referred to as Plessy). Plessy, a resident of the 
State of Louisiana, who was seven-eighths white and one-eighth black, was ejected 
from a train after he insisted on sitting in the coach designated for whites only.2  
Louisiana had passed an act in 1890 that required all passenger trains to separate whites 
and non-whites into either two separate coaches or separate parts of one partitioned 
coach.3  Plessy maintained that this act violated the Thirteenth and Fourteenth 
Amendments to the Constitution.4  The opinion of the U.S. Supreme Court, delivered by 
Justice Brown, stated that the act did not conflict with the Thirteenth Amendment.  The 
Thirteenth Amendment only deals with slavery and involuntary servitude, neither of 
which was an issue in this case.  Justice Brown said that merely distinguishing between 
two races had “no tendency to destroy the legal equality of the two races or to 
reestablish a state of involuntary servitude.”5 

Justice Brown, this time speaking for a unanimous court, said the Fourteenth 
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Amendment “was undoubtedly intended to enforce the absolute equality of the two 
races before the law, but in the nature of things it could not have been intended to 
abolish distinctions based on color, or to enforce social, as distinguished from political 
equality, or a commingling of the two races on terms unsatisfactory to either.”6  Justice 
Brown went on to explain that separation of the races did not necessarily imply the 
inferiority of either race, citing instances of states, through the exercise of their police 
power, establishing separate schools for white and black children.7 

The idea of separate but equal started with the Plessy case and dominated the courts 
for many years.  Not until 1954 and the case of Brown v. Board of Education did the 
precedent change when the U.S. Supreme Court ruled, “We conclude that in the field of 
public education the doctrine of separate but equal has no place.  Separate educational 
facilities are inherently unequal.”8   

In deciding the Plessy case, the U.S. Supreme Court looked to another case, Roberts 
v. City of Boston,9 where it was held that the decision of the school board to have 
separate schools for black and white children was “founded on just grounds of reason 
and experience, and was the result of a discriminating and honest judgment.”10  Chief 
Justice Shaw said: 

 
 The committee, apparently upon great deliberation, has come to the 
conclusion, that the good of  both classes of schools will be best 
promoted, by maintaining the separate primary schools for colored 
and for white children, and we can perceive no ground to doubt, 
that this is the honest result of their experience and judgment.11 
 

At this point in history, the United States was in the early stages of desegregation.  
Slavery was over, but many places, particularly in the South, were still segregated.  
Most Southern states had enacted laws denying many privileges to blacks, especially in 
education.  Some communities did not allow blacks to attend all white-schools and did 
not provide high schools for blacks, as demonstrated by the following case.   

In Cumming v. Richmond,12 black plaintiffs brought an action against the board of 
education because they were residents, property owners, and taxpayers of Richmond 
County, but a school was not provided for their high school age children to attend.  
Prior to July 10, 1897, black students were permitted to attend high schools in the 
district, but on that date the school board denied the black students access to the high 
school educational facilities in the county, yet still required their parents to pay taxes.13  
A high school had been available to 60 black students, but approximately 300 black 
elementary children did not have any school to attend.  The school board determined 
that they could accommodate the 300 elementary children in the current high school 
building and that the elementary education of 300 was more important than the 
secondary school for 60.14   

The U.S. Supreme Court decision stated: 
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[T]he action of the Board did not violate any of the provisions of the 
Fourteenth Amendment and did not abridge the privileges or 
immunities of citizens of the United States, nor did it deprive any 
person of life, liberty or property without due process of law, nor 
did it deny to any person within the state the equal protection of its 
laws.15  
 

 The plaintiffs asked, as part of the relief sought, that an injunction be imposed 
requiring closure of the high school. The Court reasoned that the effect of closing the 
high school, which currently enrolled the white children, would be to limit the 
education of the white children without necessarily furthering the cause of the black 
children.16  The Court concluded that the management of schools was a responsibility of 
the State and that the U.S. Supreme Court should not rule in those cases.  The state 
court’s decision was affirmed.17 

 
 

III.  BROWN I—PLESSY OVERTURNED 
 

The next landmark case was Brown v. Board of Education18 (hereinafter referred to as 
Brown).  Several black children were denied admission to public schools attended by 
white children.19  In the opinion of the U.S. Supreme Court, delivered by Chief Justice 
Warren, desegregation did not depend on the equality of the buildings, transportation, 
curricula, and the like, but rather on the effect of segregation on public education at the 
time.20  Segregation by its nature gives a feeling of inferiority.21  Chief Justice Warren 
then said: 

 
 We conclude that in the field of public education the doctrine of 
separate but equal has no place.  Separate educational facilities are 
inherently unequal.  Therefore, we hold that the plaintiffs and others 
similarly situated for whom the actions have been brought are, by 
reason of the segregation complained of, deprived of the equal 
protection of the laws guaranteed by the Fourteenth Amendment.22  
  

The Court returned this case and others to their respective dockets to be viewed 
under the new ruling, thereby ending separate but equal.23 

 
 

IV.  BROWN II 
 

A year later, the second Brown v. Board of Education24 (hereinafter referred to as 
Brown II) was heard.  This case emphasized that the lower courts should rule on cases in 
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their jurisdictions, and required that school authorities “make a prompt and reasonable 
start toward full compliance”25 with the earlier ruling, which had concluded that 
discrimination in public education was unconstitutional.  The Court said that public 
school officials had the burden of establishing if a grant of additional time for transition 
was “necessary, in the public interest, and was consistent with good faith compliance at 
the earliest practicable date.” 26   

In delivering the opinion of the Court, Chief Justice Warren said that the previous 
case between those two parties, decided on May 17, 1954, “declared the fundamental 
principle that racial discrimination in public education was unconstitutional.”27 
Consequently, this precedent would be used to decide the current case, and all that 
remained for consideration was “the manner in which relief was to be accorded.”28  
Chief Justice Warren said that “[b]ecause of their proximity to local conditions and the 
possible need for further hearings, the courts which originally heard these cases could 
best perform the judicial appraisal,” and remanded the cases to those lower courts.29 

Chief Justice Warren went on to state that the courts would be guided by equitable 
principles in making their decisions.30  “Traditionally, equity has been characterized by a 
practical flexibility in shaping its remedies and by a facility for adjusting and 
reconciling public and private needs.”31  These equitable principles would set the stage for 
the strict scrutiny narrow tailoring doctrine.32 

Several major changes were brought about by this decision, but it would take years 
for desegregation to actually gain a foothold in most states.  The Court said that 
desegregation must take place at the earliest practicable date, but did not set a deadline 
for any specific action, leaving schools free to ignore the ruling.33   

Over the next several years, school districts tried a variety of desegregation 
methods and plans. These plans relied on busing students, gerrymandering school 
districts, pairing schools, and allowing students to choose their schools, among other 
ideas, in an attempt to find the best methods to desegregate. None of the above plans 
was without flaws. Several times the courts were requested to intervene when students 
were not allowed to attend the school nearest their homes or the school of their choice. 

 
 

V.  UNITARY DESEGREGATION PLANS 
 

In Green v. County School Board34 (hereinafter referred to as Green), the board 
instituted a freedom-of-choice plan which allowed students to attend the public school 
of their choice.  However, in the three years the plan was in place, during the appeal 
process to bring the case to the U.S. Supreme Court, no white students chose to attend 
an all-black school. One hundred fifteen black students joined the previously all-white 
school, but 85% of the black students in the system still attended the all-black school.35   

                                                   
25 Id. at 300. 
26 Id. at 300. 
27 Id. at 298. 
28 Id. at 298. 
29 Id. at 299. 
30 Id. at 300 
31 Id.  
32 Id. 
33 Id.  
34 391 U.S. 430 (1968). 
35 Id. at 441. 



Fall 2008/Changes in the Use of Race/267 

 

The U.S. Supreme Court ruled that the burden was on a school board to provide a 
plan that would realistically work now,36 and “a plan that at this late date fails to 
provide meaningful assurance of prompt and effective disestablishment of a dual 
system is intolerable.”37  Justice Brennan admonished the school board for not taking 
the necessary steps to eliminate racial discrimination “root and branch” by instituting 
its freedom-of-choice plan until 11 years after Brown and 10 years after Brown II had 
directed a “prompt and reasonable start.”38 

The Court vacated the court of appeals judgment and remanded the case to the 
district court for further proceedings, consistent with realistically converting “promptly 
to a system without a ‘white’ school and a ‘Negro’ school, but just schools.”39 

In 1965, the U.S. District Court for the Western District of North Carolina approved 
a desegregation plan for the Charlotte-Mecklenburg school system, which included the 
city of Charlotte.40  Based on city and county residential patterns, the school board had 
built fixed-size schools to accommodate the needs of black neighborhoods.41  This 
resulted in further segregation of the schools in the district, in direct opposition to the 
ruling in the Brown42 case.  The district court directed the board to develop a plan for 
both faculty and student desegregation.  By 1968 no plan had been put in place to 
accomplish the changes ordered in 1965.  Subsequently, petitioner James E. Swann filed 
suit, calling for the school district to cease the practice of maintaining a racially 
segregated, dual public school system.43   

 In 1969, the court appointed an expert, Dr. John Finger,44 to provided additional 
desegregation proposals. These included: (1) reassigning faculty to achieve a racial 
balance; (2) creating new attendance zones for secondary schools, including busing, to 
achieve a certain percentage of white and black students (quotas); and (3) creating new 
attendance zones by pairing and grouping schools to fulfill quotas of black and white 
students in each elementary school.45 

There were four main issues in the Swann case: 
 
1. To what extent racial balancing or racial quotas may be used to 

implement  a remedial order to correct a previously segregated 
system. 

2. Whether every all-black and all-white school must be 
eliminated as an indispensable part of a remedial process of 
desegregation. 

3. What the limits may be, if any, on the rearrangement of school 
districts and attendance zones, as a remedial measure.  

4. What the limits may be, if any, on the use of transportation 
facilities to correct state-enforced racial school desegregation.46 
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Both the board and Dr. Finger devised plans to address the desegregation of the 

school district.  The board plan closed and reassigned the pupils of seven school.  It 
restructured school attendance zones, but rejected pairing and clustering.  It also 
eliminated the racial basis of the bus system, “provided racially mixed faculties and 
administrative staffs, and modified its free-transfer plan.”47  It also “proposed 
substantial assignment of Negroes to nine of the system’s ten high schools”48 by 
redesigning attendance zones.  The board plan for junior high schools “rezoned the 21 
school areas so that, in 20, the Negro attendance would range from 0% to 38%. The 
other school, located in the heart of the Negro residential area, was left with an 
enrollment of 90% Negro.”49 The elementary school plan completely gerrymandered 
geographic zones, leaving schools mostly segregated.50 

The Finger plan modified the senior high schools, requiring “that an additional 300 
Negro students be transported from the 90% Negro school to the nearly all-white 
Independence High School.”51  Finger’s plan for the junior high was much like the 
board plan, but added nine satellite zones where inner-city black students would be 
assigned to nine outlying predominantly white schools, “thereby, substantially 
desegregating every junior high school in the system.”52  Dr. Finger’s plan was different 
from the board plan in that it did require zoning, pairing, and grouping.53 

 The board plan, as modified by Dr. Finger, was adopted for the junior and senior 
high schools, and the Finger plan was adopted for the elementary schools.  However, 
the U.S. Court of Appeals feared that the pairing and grouping of elementary schools 
under the Finger plan would place an unreasonable burden on the board and the 
system’s students.  On remand, the district court received two new plans to desegregate 
the elementary schools.  One plan, prepared by the United States Department of Health, 
Education, and Welfare (HEW) was based on contiguous grouping and zoning of 
schools.  The other plan, formulated by members of the school board, achieved 
essentially the same goals as the Finger plan, but with less transportation.54 The school 
board could not come to a majority decision as to which plan to adopt, so the district 
court ordered the Finger plan to remain in effect.55 

Again, the U.S. Supreme Court stressed that judicial powers could be exercised 
only in the case of a constitutional violation.  Judicial authority entered only when local 
authority defaulted.  “In default by the school authorities of their obligation to proffer 
acceptable remedies, a district court has broad power to fashion a remedy that would 
assure a unitary school system.”56  The U.S. Supreme Court went on to say that a court’s 
decision must be based on the prohibition of the Fourteenth Amendment that no state 
shall “deny to any person within its jurisdiction the equal protection of the laws.”57 

Chief Justice Burger emphasized that “[t]he construction of new schools and the 
closing of old ones are two of the most important functions of local school authorities, 
and also two of the most complex.”58  “In the past, choices in this respect have been 
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used as a potent weapon for creating or maintaining a state-segregated school 
system.”59  Schools where desegregation seemed likely were closed and new schools 
were built in all-white suburbs far from the black population centers.60  “[L]ocal 
authorities and district courts must see to it that future school construction and 
abandonment are not used and do not serve to perpetuate or re-establish the dual 
system.”61  The Court affirmed the order of the district court.62 

 
 

VI.  QUOTAS AND BUSING 
 

The Swann63 case was the beginning of two new desegregation efforts: quotas and 
intra-district busing.  Since the communities had become divided according to race, 
there was no way to desegregate the schools except to bus students from one 
predominantly black area to schools in a predominantly white area.  The idea was that 
desegregating the schools would cause the neighborhoods to eventually mirror the 
mixture of races in the schools.  Quotas were used as a tool to help balance the one-race 
schools, and although they served their purpose at the time, they were later found to be 
unconstitutional.64 

The next case that set an important desegregation precedent was Milliken v. 
Bradley65 (hereinafter referred to as Milliken).  This class action suit alleged that the 
segregation of the Detroit school system was brought about by the manner in which 
school district boundaries were drawn by the school board.  The school board was a 
subordinate entity of the state, so the actions of the board were attributable to the State 
of Michigan.66  The district court also found that construction of schools in the district 
added to the segregation problem since most of the new schools being built were in 
either all-black or all-white neighborhoods, and were therefore segregated from the day 
they were opened.67   

The district court ordered the board to submit Detroit-only desegregation plans.  
However, it would have been impossible to establish desegregation within the Detroit 
school district’s geographic limits since the area was almost entirely black.  It became 
clear that a multi-district metropolitan plan was necessary.68  The district court 
appointed a panel to submit a plan which would include 53 of the 85 suburban school 
districts, plus Detroit.  It then ordered the Detroit school board to acquire at least 295 
school buses to transport children under an interim plan for the 1972-1973 school year.69  
The multi-district plan was struck down by the U.S. Supreme Court, which said that it 
was not proper to include the school districts where there had been no segregation 
violations.70  The finding of the U.S. Court of Appeals was reversed and remanded by a 
vote of five to four.  This was the first of many decisions dealing with race that were to 
be decided with a less than unanimous vote by the U.S. Supreme Court. 

 
                                                   
59 Id. at 21. 
60 Id.  
61 Id.  
62 Id. at 32. 
63 Swann, 402 U.S. at 29-30. 
64 Barbara Grutter v. Lee Bollinger et al. (hereinafter referred to as Grutter), 539 U.S. 335 (2003). 
65 Milliken, Governor of Michigan, et al. v. Bradley et al., 418 U.S. 717 (1974). 
66 Id. at 726 n.5. 
67 Id. at 726. 
68 Id. at 732-733. 
69 Id. at 734. 
70 Id. at 745. 



270/Vol.18/Southern Law Journal  
 

VII.  DE JURE DESEGREGATION 
 

In June of 1977, Milliken71 was revisited by the U.S. Supreme Court.  The focus of 
the case this time was whether or not a court could order compensatory or remedial 
education programs for students whose needs were created by de jure (imposed by law) 
desegregation.  This was another case where the Justices could not come to a 
unanimous decision, with only four other Justices agreeing with Chief Justice Burger,72 
who delivered the opinion of the Court.73  As part of the opinion, Chief Justice Burger 
agreed with the district court’s recommendation that teachers be required to have 
orientation and training for desegregation, including comprehensive reading programs 
for students.  The four components the Court found to be necessary for successfully 
desegregating the schools were reading, in-service training, testing, and counseling and 
career guidance.74  It was ordered that the cost of these programs was to be equally 
borne by the Detroit school board and the State of Michigan. Chief Justice Burger stated 
that although the Court had not previously addressed the question of whether federal 
courts can order remedial education programs in school desegregation cases, the 
general principles governing the Court's resolution of this issue were well settled, citing 
Brown II.75  “In fashioning and effectuating the [desegregation] decrees, the courts will 
be guided by equitable principles.”76  Application of those equitable principles required 
federal courts to focus on three factors:  

 
First . . . the nature of the desegregation remedy must be determined 
by the nature and scope of the constitutional violation and the 
remedy must be related to the “condition alleged to offend the 
Constitution. . . .” 
Second, the decree must be remedial in nature, that is, it must be 
designed as nearly as possible to “restore the victims of 
discriminatory conduct to the position they would have occupied in 
the absence of such conduct.” 
Third, the federal courts, in devising a remedy, must take into 
account the interests of state and local authorities in managing their 
own affairs, consistent with the Constitution.77 

 
These three factors created the concept of narrowly tailored. It was held that each 

factor must be related to the specific action that offended the Constitution and the 
decree must be designed to restore the victim to where they would have been if the 
segregation had not taken place.  In other words, each decision must be tailored to the 
case at hand and must be specific to that case. At the time of the Milliken case, 
desegregation of public schools had been an issue for almost 20 years.  There had been 
numerous actions taken to ensure that all children had the opportunity to attend the 
school nearest their homes without race being a factor.  There would be more court 
battles over this subject, but they would be brought against individual school districts 
and would require that the courts weigh each incident on its own merits. 
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VIII.  RACE IN HIGHER EDUCATION 
 

In the case of Regents v. Bakke78 (hereinafter referred to as Bakke), race was used as a 
qualifying factor in admission to a state university.  Bakke, a white male, was rejected 
entrance into the Medical School of the University of California.  He claimed that he 
was not admitted because the university reserved 16 of the 100 openings for 
disadvantaged minority students.79  Justice Lewis Powell said that “[r]acial and ethnic 
distinctions of any sort are inherently suspect and thus call for the most exacting 
judicial examination.”80 Such suspect classifications were subject to strict scrutiny and 
could be justified only if they furthered a compelling government purpose and, even 
then, only if a less restrictive alternative was not available.81  He went on to say that 
“[p]referring members of any one group for no reason other than race or ethnic origin is 
discrimination for its own sake, and forbidden by the Constitution.”82 

Justice Powell said “the attainment of a diverse student body is a constitutionally 
permissible goal for an institution of higher education.”83 However, ethnic diversity 
was only one element in a range of factors which a university could properly consider 
in attaining the goal of a heterogeneous student body. “Although a university must 
have wide discretion in making the sensitive judgments as to who should be admitted, 
constitutional limitations protecting individual rights may not be disregarded.”84 

Justice Powell referenced the Harvard admissions plan, which stated in part, “The 
effectiveness of our students’ educational experience has seemed to the Committee to 
be affected as importantly by a wide variety of interests, talents, backgrounds and 
career goals as it is by a fine faculty and our libraries, laboratories and housing 
arrangements.”85 

The Harvard plan went on to state:  
 
Fifteen or twenty years ago, however, diversity meant students from 
California, New York, and Massachusetts; city dwellers and farm 
boys; violinists, painters and football players; biologists, historians 
and classicists; potential stockbrokers, academics and politicians.  
The result was that very few ethnic or racial minorities attended 
Harvard College.  In recent years Harvard College has expanded the 
concept of diversity to include students from disadvantaged 
economic, racial and ethnic groups.  Harvard College now recruits 
not only Californians or Louisianans but also blacks and Chicanos 
and other minority students.86  
 

The Supreme Court Justices were unable to agree on a majority opinion.  Justice 
Powell maintained that the special admissions program (quotas) was illegal, but race 
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85 Id. at 322.  
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could be one of a number of factors considered by schools in granting admissions.  
Further, since the petitioner school could not show that respondent Bakke would not 
have been admitted even in the absence of the special admissions program, the 
applicant was entitled to be admitted.87 

The Bakke case and the Harvard plan would be referenced in numerous cases based 
on the use of race as a determining factor in selecting students for admission to 
universities.  Diversity of the student body could be achieved in a number of ways.  
Most universities understood that a variety of races, nationalities, backgrounds, and 
cultural differences provided a better environment in which students could learn to 
deal with people who were not just like them.  It also helped prepare them for careers in 
a world of diverse people and work situations.  

 
 

IX.  TEACHER COLLECTIVE BARGAINING AND DESEGREGATION 
 

The 1986 case of Wygant v. Jackson Board of Education (hereinafter referred to as 
Wygant) brought about a new view of desegregation.88  Under a collective bargaining 
agreement, for a reduction in force, some non-minority teachers were terminated while 
minority teachers with less seniority were kept on staff.89  The non-minority teachers 
filed suit, contending they had been fired because of their race, in violation of the 
Fourteenth Amendment.90  The Supreme Court reversed (five to four) the lower court’s 
decision that race was a permissible reason for the school's reduction in force even 
when senior non-minority teachers were terminated before minority teachers with less 
tenure.91 

Three new points of law were established by Wygant.  The first was the application 
of a two-prong test to examine classifications based on race. “First, any racial 
classification ‘must be justified by a compelling governmental interest.’ . . . Second, the 
means chosen by the State to effectuate its purpose must be ‘narrowly tailored to 
achieve that goal.’”92 The second point was that societal discrimination alone was not 
sufficient to justify racial classifications; rather, some showing of prior discrimination 
by a governmental unit involved was required before limited use of racial 
classifications was allowed in order to remedy discrimination.93  The third point was 
that the school board’s policy of extending preferential protection against layoffs to 
some employees because of their race could not be justified by the school board’s 
interest in providing minority role models for its minority students.94 

Justice Marshall, dissenting, said:  
 
I, too, believe that layoffs are unfair.  But unfairness ought not be 
confused with constitutional injury.  Because I believe that a public 
employer, with the full agreement of its employees, should be 
permitted to preserve the benefits of a legitimate and constitutional 
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91 Id. at 284. 
92 Id. at 274. 
93 Id.  
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affirmative action hiring plan even while reducing its work force, I 
dissent.95 
 

The concept of narrowly tailored was applied in Wygant.  The Court said race-
conscious purposes must be examined by a more stringent standard in order to test the 
validity of the means a state chooses to accomplish its race-conscious goals.  “To pass 
constitutional muster, [racial classifications] must be ‘necessary . . . to the 
accomplishment’ of their legitimate purpose.  Under strict scrutiny the means chosen to 
accomplish the State’s asserted purpose must be specifically and narrowly framed to 
accomplish that purpose.”96   

 
X.  DESEGREGATION AND DEMOGRAPHICS 

 
In Freeman v. Pitts97 (hereinafter referred to as Freeman) the U.S. Supreme Court 

decided that a district court did not have to retain remedial authority over a school 
district demonstrating that, in part, it had achieved a unitary school system in 
compliance with a court-ordered desegregation plan.  Further, the school district did 
not have to meet every item of a desegregation plan before the district court could 
release control over the school’s plan. The DeKalb County School System (DCSS) in 
Georgia had been under the court’s desegregation plan since 1969.98  During the years 
the school district was under the desegregation plan, the northern half of the county 
became predominantly white and the southern half became predominantly black.  Also, 
there had been a tremendous population growth in the white areas in the north but not 
in the southern areas with a large black population.  This caused the schools in each 
area to become predominantly one-race schools.99 

The district court hearing the Freeman case referenced the factors set forth in the 
U.S. Supreme Court decision in the Green100 case. This case focused on student 
assignments, transportation, physical facilities, extracurricular activities, teacher and 
principal assignments, and resource allocations.  The district court found that although 
DCSS had met the requirements for the first four factors, two other factors still had to be 
addressed: those regarding teacher and pupil assignments and resource allocation. The 
district court added a new third factor, one not found in Green, which addressed the 
quality of education.101  The district court concluded that “DCSS had achieved maximum 
practical desegregation from 1969 to 1986” and pointed out that the rapid population 
shifts in the county were not caused by DCSS.  The district court held that no further 
changes would be required for the factors that had been resolved, but did require 
changes in teacher and principal assignments, resource allocation, and quality of 
education.102   

The Court of Appeals for the Eleventh Circuit rejected the district court’s 
incremental approach and said that a school system could only achieve unitary status 
after it had satisfied “all six factors at the same time for several years.”103  U.S. Supreme 
Court Justice Kennedy delivered the opinion of the Court in Freeman, in which eight 
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Justices concurred and one Justice took no part in the consideration or decision of the 
case.  Justice Kennedy said: 

 
We now reverse the judgment of the Court of Appeals and remand, 
holding that a district court is permitted to withdraw judicial 
supervision with respect to discrete categories in which the school 
district has achieved compliance with a court-ordered desegregation 
plan.  A district court need not retain active control over every 
aspect of school administration until a school district has 
demonstrated unitary status in all facets of its system.104 
 

Justice Kennedy went on to say that “[r]esidential housing choices and their 
attendant effects on the racial composition of schools, present an ever-changing pattern, 
one difficult to address through judicial remedies.”105 

The Freeman106 decision was important because Justice Kennedy emphasized that 
not every case involving a school with a high percentage of one race necessarily 
requires the supervision of the courts.  He noted that the district court had devised a 
comprehensive plan in 1969 to effectively desegregate DCSS.107  “The plan 
accomplished its objective in the first year of operation, before dramatic demographic 
changes altered residential patterns.”108  Justice Kennedy further stated:  

  
Racial balance is not to be achieved for its own sake.  It is to be 
pursued when racial imbalance has been caused by a constitutional 
violation.  Once the racial imbalance due to the de jure violation has 
been remedied, the school district is under no duty to remedy the 
imbalance that is caused by demographic factors.109   
 

Consequently, further supervision by the district court was not necessary when 
changes in the racial makeup of a school district were caused by demographic changes 
in the population rather than state or school district policies.110 Justice Kennedy’s 
opinion implied that when a problem under court scrutiny had been remedied, it was 
time for the courts to step aside and allow the school districts to control their school 
systems.  If some parts of the problem remained that required the court’s supervision, 
then those and only those problems would remain under the court’s control.111  

 
 

XI.  BAKKE REVISITED 
 

In the U.S. Supreme Court case of Grutter v. Bollinger,112 Barbara Grutter filed suit 
alleging discrimination in violation of the Fourteenth Amendment to the U.S. 
Constitution, Title VI of the Civil Rights act of 1964, and 42 U.S. Code § 1981. With a 
GPA of 3.8 and a 161 LSAT score, she had applied to the University of Michigan Law 
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School but had been rejected.  She alleged that the law school used race as a  
predominant factor in selecting students.113   

Justice O’Connor, in delivering the opinion of the Court, examined the admission 
policy of the law school and determined that the law school sought to achieve student 
body diversity through compliance with Justice Powell’s opinion in Bakke,114 which 
focused on students’ academic abilities coupled with a flexible assessment of their 
talents, experiences, and potentials.  The policy required admissions officials to evaluate 
each applicant based on all the information available in the file, including a personal 
statement, letters of recommendation, an essay describing how the applicant would 
contribute to law school life and diversity, and the applicant’s undergraduate grade 
point average (GPA) and Law School Admission Test (LSAT) score.  Additionally, 
officials had to look beyond grades and test scores to soft variables, such as 
recommenders’ enthusiasm, the quality of the undergraduate institution and the 
applicant’s essay, and the difficulty of undergraduate course selection.115  Justice 
O'Connor noted: 

 
The policy does not define diversity solely in terms of racial and 
ethnic status and does not restrict the types of diversity 
contributions eligible for “substantial weight,” but it does reaffirm 
the law school’s commitment to diversity with special reference to 
the inclusion of African-American, Hispanic, and Native-American 
students, who otherwise might not be represented in the student 
body in meaningful numbers.  By enrolling a “critical mass” of 
underrepresented minority students, the policy seeks to ensure their 
ability to contribute to the Law School’s character and to the legal 
profession.116 
 

Justice O’Connor maintained that the law school used the admission policy in good 
faith and judged all students equally within the policy’s limits.  The law school found 
that a diverse student body gave the students a proper understanding of diversity by 
allowing them to interact with people from different races, cultures, and backgrounds, 
preparing them to interact comfortably in the multicultural business world.117 

The U.S. Supreme Court found the use of race in the law school’s admissions 
process to be a narrowly tailored plan where no one race or ethnicity or any other 
criterion was given more weight than any other.118  A minority student’s race was 
looked at as a plus, with each applicant being evaluated and compared individually on 
his or her own merits.  There were no quotas involved in the selection process.119  
Narrow tailoring does not mean that every criterion other than race must be considered 
before adding race to a long list of factors for consideration in admitting the student.  
The law school took the position that “it would ‘like nothing better than to find a race-
neutral admissions formula’ and [would] terminate its race-conscious admissions 
program as soon as practicable.”120 
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The law school took the position that it was important to enroll a critical mass of 

underrepresented minority students, referring to a meaningful number or meaningful 
representation.121  When a university had only a few members of a race or culture, those 
students tended to feel alienated, did not participate in class discussions, and had little 
to no effect on their classmates’ understanding of their background or culture.  When a 
critical mass of students from a culture was included in a school, the other students were 
more likely to be tolerant of their different views and come to understand, if not 
embrace, their different ideas and points of view.   

In his dissenting opinion, Chief Justice Rehnquist asserted that the law school only 
used its critical mass concept as a veil and once stripped the law school’s program was 
merely a “naked effort to achieve racial balancing.”122  He asserted that the school did 
not apply the critical mass reasoning to every racial group.  Between 1995 and 2000, the 
law school chose many more African-American students than Hispanic-American or 
Native American students.123  Justice Rehnquist said that respondents “have not 
explained why Hispanics, who they have said are among ‘the groups most isolated by 
racial barriers in our country,’ should have their admission capped out at a lower 
number than African-Americans.”124  Justice Rehnquist said, “I do not believe that the 
Constitution gives the law school such free rein in the use of race,” and, “I believe that 
the law school’s program fails strict scrutiny because it is devoid of any reasonably 
precise time limits on the law school’s use of race in admissions.”125 

Justice Rehnquist raised valid points regarding fair and equitable methods for 
bringing minorities into educational settings. Any selection process would potentially 
have a negative impact on a particular group or individual.  When there was a finite 
number of spaces to be filled, the selection process must be designed to be fair and 
equitable to all applicants. 

With four Justices concurring, two Justices concurring in part, and two Justices 
dissenting, Justice O’Connor, speaking for the Court, said that “the Law School’s 
narrowly tailored use of race in admissions decisions to further a compelling interest in 
obtaining the educational benefits that flow from a diverse student body is not 
prohibited by the Equal Protection Clause, Title VI, or 42 USCS § 1981.”126 

 
 

XII.  BAKKE AND GRUTTER DISTINGUISHED 
 

The 2007 U.S. Supreme Court case involving race in public education was Parents 
v. Seattle School District127 (herenafter referred to as Parents), where school districts in 
Washington and Kentucky were combined.  The Seattle School District (SSD) in the 
State of Washington, which had never been subject to court-ordered desegregation, 
voluntarily adopted an assignment plan to place students in schools according to race.  
The Jefferson County School District (JCSD) in the State of Kentucky was subject to a 
desegregation decree until 2000, when they were found to have fulfilled all of the 
necessary factors, and the decree was dissolved.  The SSD divided the students into two 
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race categories of white and non-white.  The JCSD used the categories of black and 
other.128 

In the Parents case, the district court held that the plan survived strict scrutiny, 
because it was narrowly tailored to serve a compelling interest, and ruled in favor of the 
school district.  The Ninth Circuit Court affirmed.129  In the JCSD case, the district court 
found that the school district had asserted a compelling interest in maintaining racially 
diverse schools, and that its plan was, in all relevant respects, narrowly tailored to serve 
that interest.  The Sixth Circuit Court affirmed.130  The U.S. Supreme Court reversed and 
remanded both cases.131  The vote of the Court was split, with four Justices concurring, 
four Justices dissenting, and one Justice concurring in part and concurring in the 
judgment. 

In delivering the opinion of the Court, Chief Justice Roberts said that the school 
districts had not shown that this form of assigning students to certain schools was 
needed to achieve racial balance in the schools or that it fulfilled that requirement.  
Neither school district had shown that its plan was narrowly tailored, nor was it used to 
achieve a compelling government interest.132  Unlike in the Grutter133 case, race was not 
used along with other factors to provide a diverse student body, but was used as the 
only factor for deciding which schools students would attend.134  Justice Roberts quoted 
Justice Powell from the Bakke135 case: “It is not an interest in simple ethnic diversity, in 
which a specified percentage of the student body is in effect guaranteed to be members 
of selected ethnic groups that can justify the use of race.”136   Justice Roberts went on to 
say that “[c]lassifying and assigning school children according to a binary conception of 
race is an extreme approach in light of the Court’s precedents and the Nation’s history 
of using race in public schools, and requires more than such an amorphous end to 
justify it.”137  Neither school had made any “serious good faith consideration of 
workable race-neutral alternatives.”138  Chief Justice Roberts said that “[i]n design and 
operation, the plans are directed only to racial balance, an objective this Court has 
repeatedly condemned as illegitimate.”139  The cases were reversed and remanded.140 

The Grutter141 case looked at race as one of several factors that could be considered, 
not alone, but in conjunction with other factors, in deciding which students would be 
selected for a certain university.  Race was a factor, but not the only reason for the 
selection.  In Parents,142 race was the only factor used to make the final decision on 
where a student would attend school.  The Court made it clear that race alone would 
not be upheld as a valid decision making tool.  Using race alone as a criterion was 
unconstitutional and would not be allowed.  The Harvard plan exemplified the use of 

                                                   
128 Id. at 2746. 
129 Id. at 2748. 
130 Id. at 2750. 
131 Id. at 2768. 
132 Id. at 2752. 
133 Grutter at 306. 
134 Parents at 2753. 
135 Bakke at 265. 
136 Parents at 2753. 
137 Id. at 2760. 
138 Id. 
139 Id. at 2755. 
140 Id. at 2768. 
141 Grutter at 306. 
142 Parents at 2738. 



278/Vol.18/Southern Law Journal  
race as one of several factors for developing a diverse student body, which the court 
found to have a positive effect on students.143 

 
 

XIII.  CONCLUSION 
 

It appears, based on the latest decisions of the U.S. Supreme Court, that race, along 
with other factors, can only be used when there is no other way to preclude a racial 
imbalance in public educational institutions.  Even then, quotas cannot be used to 
correct this imbalance.  Further, it is clear that as long as the imbalance was caused by 
other factors, such as the normal effect of communities forming with populations 
primarily of a single race, the courts should not intervene.144 
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