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Heav’n has no rage like love to hatred turn’d 
Nor Hell a fury, like a woman scorn’d.1 

 
 

I.  INTRODUCTION 
 

The Internet has made access to information convenient to anyone with a network 
connection.  It has also made the wide dissemination of derogatory personal comments 
easier and virtually cost-free.  The recent proliferation of websites that allow users to 
post commentary about others raises several issues about the scope of potential liability.  
Based upon a hypothetical set of facts, this case study examines these issues and can be 
used to direct students to explore the potential tort claims that might arise, as well as 
applicable defenses and immunity under the Communications Decency Act.  In 
addition, the case explores the jurisdictional aspects of such litigation.  In Part II, we 
present a hypothetical fact scenario for consideration.  Part III provides a set of 
questions to stimulate and direct discussion.  An overview of applicable law is 
provided in Part IV for use in analyzing the relevant tort claims and defenses.  Teaching 
notes in Part V outline pedagogical objectives and suggestions for use of the case, and 
includes a detailed analysis of the potential claims and counterarguments or defenses.  
The case can be used in any introductory business law or legal environment of business 
course that addresses civil procedure and tort law.  As a teaching tool, this case study 
can assist students in developing legal analysis and critical thinking skills. 
 

 
II.  THE CASE STUDY 

 
It was a late afternoon on a pleasant Sunday when John Alistair received a 

telephone call from a friend.  “John,” the friend said, “there’s a posting on the Internet 
about you.  Take a look at it.  The posting is on getbackathim.com.”  John booted up his 
computer, connected to the Internet, and went to the site.  There it was, just as his friend 
had indicated—a posting about John Alistair, which appeared as follows:  

                                                   
* J.D., Professor, Department of Business Law, California State University, Northridge. 
** J.D., Professor, Department of Business Law, California State University, Northridge. 
1 William Congreve, The Mourning Bride (1697). 
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http://www.getbackathim.com 
 

John Alistair - Girls Beware! 
 
Girls do not date this guy.  Do not even consider it.  He is 
a liar, a cheat, a jerk and a loser.  He is a controlling, 
manipulative, sicko, beast who preys on women.  If you 
have been intimate with him you should make an 
appointment with a doctor to be checked for STDs.  He 
gave me genital herpes.  While we had a relationship he 
was dating another woman.  He is a deadbeat father who 
refuses to pay child support for his two children.  Spread 
the word.  -- Anonymous 

 
Birthday: Nov. 28 
Age: 32 
Height: 5’11” 
Weight: 170 
Race: Mixed 
City: Winterland 
State: PA 

 
Getbackathim.com is owned and managed by Lookhear Communications, Inc., an 

Ohio corporation with its main office in Wheeling, West Virginia.  Although Lookhear’s 
managers and the bulk of its staff are based in Wheeling, the main server for its website 
and all of its other online activities is located in Erie, Pennsylvania.2  The purpose of the 
website is to allow users to vent their frustrations about experiences with husbands and 
boyfriends who have mistreated them.  A user interested in posting comments must 
first register with the site by providing basic information such as home and email 
address and telephone number.  A user must also choose a username and a password.  
Once registered, the member may post a message to the site.  To encourage full 
disclosure and protect its users, Lookhear’s policy is to keep all user information, 
including user names, anonymous and confidential.  The site encourages users to post 
identifying information and comments about their husbands or boyfriends through a 
series of questions, such as:  
 

When did you realize that he was a two-timing jerk? 
Has he exposed you to any sexually-related diseases as a result of 
his antics? 
How long has it been since he paid his alimony or child support? 
What other dishonest things has he done? 

 
The website also urges users to relate personal information about the subjects of 

their postings: “Don’t be afraid to name names and get specific.  Other innocent women 
need to know so that he doesn’t get the chance to strike again!”  After users have 
submitted their comments, the website posts them for viewing by other users and 
visitors to the site.  Although Lookhear does not revise or change any statements or 
comments submitted, it does classify and index comments by topic and subject matter, 
such as: “Cheating Husbands,” “Two-timing Boyfriends.” “STD Carriers,” “Slackers 
and Deadbeat Dads,” and “Druggies and Junkies.”  Two other amenities of 
membership are: a free email newsletter, and the weekly “Jerk Alert,” an email message 
about new postings on the website regarding “lotharios, deadbeats, two-timers, and 

                                                   
2 A server computer is a computer on which data is stored, files and communications are routed, 
and that accepts network connections in order to service requests by sending back responses. See 
MADELEINE SCHACHTER & JOEL KURTZBERG, LAW OF INTERNET SPEECH 975 (3d ed. 2008). 
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gold-diggers” who live in the member’s zip code and immediately adjoining zip code 
areas.  

After reading the posting, John called the offices of Lookhear to request the 
removal of the posting and ask for the name of “Anonymous.”  Lookhear refused both 
requests.  John was told that he was welcome to send in a rebuttal if he wished to 
challenge the statements in the posting.  The rebuttal, John was told, would be posted 
next to the profile posted by Anonymous.  As to revealing the identity of the 
anonymous poster, John was told that Lookhear’s policy was to protect the anonymity 
of those users who choose to post profiles on its site.  John declined to send in a rebuttal 
statement, wishing to avoid a name-calling he said, she said online debate.  He suspected 
that the message was posted by Lori Mohan, with whom he had recently ended a two-
year relationship.  Their parting was not cordial.  

John is a schoolteacher.  He was married but divorced from his wife about three 
years ago.  John and his ex-wife had two children, a boy and a girl, during their five-
year marriage.  As part of the divorce and property settlement agreement, John was to 
pay his ex-wife child support, as well as spousal support for five years.  John’s support 
responsibilities are current and he has never been late on or missed a payment.  

Lori Mohan is also a schoolteacher who has never married.  John and Lori, who 
taught at the same school, developed a relationship in the last three years.  The 
relationship, which started with a friendly dinner date, developed into a serious one.  
John moved in with Lori about a year after their first date.  Lori wanted to get married 
but John was reluctant to make a commitment.  About six months ago, Lori gave John 
an ultimatum, “marry me or else.”  John chose the or else and moved out.  Lori, irate and 
heartbroken, indicated to John that the or else would involve more than severing their 
relationship and leaving.  

John called Lori to verify his suspicion, but was unable to contact her at her home 
telephone number since it had been disconnected.  He was given a forwarding number 
that he called.  Lori answered the phone and Lori informed John that she had moved to 
Florida and was now living with her parents.  The conversation eventually came 
around to the purpose of John’s telephone call.  John asked Lori if she had posted the 
profile about him on getbackathim.com.  Initially, Lori denied posting John’s profile.  
However, she finally admitted to posting the profile and told John that this was part of 
the or else consequences she warned him about when he severed their relationship.  
Since learning of the posting, John has not been able to sleep at night and is being 
treated for severe depression and anxiety.  

Unable to convince Lori or Lookhear to remove the posting, John has filed suit in a 
Pennsylvania federal district court, naming both as defendants and seeking $70,000 in 
compensatory damages, $30,000 in punitive damages, plus interest and costs.  The 
applicable Pennsylvania long-arm statute provides, in relevant part:  
 

A tribunal of this Commonwealth may exercise personal jurisdiction 
over a person . . . who acts directly or by an agent, as to a cause of 
action or other matter arising from such a person: 
(1)  Transacting any business in this Commonwealth. . . . 
(3) Causing harm or tortuous injury in this Commonwealth by an act 
or omission outside this Commonwealth.3 

 
John’s complaint stated tort claims for defamation, invasion of privacy–false light 

publicity, and intentional infliction of emotional distress.  In response, Lori and 

                                                   
3 42 PA. CONS. STAT. ANN. § 5322(a) (2007). 
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Lookhear filed separate motions to dismiss for lack of subject matter and personal 
jurisdiction, and for failure to state claims upon which relief can be granted. 
 

 
III.  DISCUSSION QUESTIONS 

 
In resolving this legal dispute, students may be directed to consider the following 

questions in relation to the facts described above and the legal principles explained in 
the next section:  

 
1. Does the federal district court have jurisdiction over the subject 

matter of this dispute? 
2. Does the federal district court have jurisdiction over the defendants 

involved in this dispute?   
3. Is Lori or Lookhear liable to John for defamation? 
4. Is Lori or Lookhear liable to John for invasion of privacy? 
5. Is Lori or Lookhear liable to John for infliction of emotional distress? 
6. For each of these tort law claims, what defenses or 

counterarguments might be available to the defendants?  
 

 
IV.  OVERVIEW OF APPLICABLE LAW  

 
A.  SUBJECT MATTER JURISDICTION 

 
Subject matter jurisdiction is the authority of a court to hear and decide a particular 

type of case.  Without subject matter jurisdiction, the court may not exercise its power 
to adjudicate the dispute.  Federal district courts have limited subject matter jurisdiction 
and may hear cases only when authorized to do so by the Constitution or a federal 
statute.  Under Article III, section 2 of the Constitution, the federal district courts may 
exercise subject matter jurisdiction over two types of cases: those “arising under [the] 
Constitution, the Laws of the United States, and Treaties,” and those cases involving 
controversies “between citizens of different States.”4  Even when a district court has 
either federal question or diversity jurisdiction over the dispute, the court must also 
have personal jurisdiction over the parties in order to adjudicate the case.  
 

1.  FEDERAL QUESTION JURISDICTION 
 

The first type of subject matter jurisdiction is federal question jurisdiction.  The 
main purpose of federal question jurisdiction is to provide a forum for resolving cases 
“arising under the Constitution, laws, or treaties of the United States.”5  These are cases 
involving federally created rights, or disputing an action taken by a federal government 
agency, such as cases involving civil rights, antitrust, bankruptcy, patent, copyright, 
admiralty, and federal labor or securities law violations.  A claim based on state 
statutory or common law does not involve a federal question.   
 

2.  DIVERSITY JURISDICTION 
 

                                                   
4 U.S. CONST. art. III, § 2, cl. 1.  
5 28 U.S.C. § 1331. 
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The second type of subject matter jurisdiction is diversity jurisdiction, which 
provides the federal district courts with the authority to adjudicate all civil actions that 
involve a dispute between citizens of different states or between a U.S. citizen and a 
citizen of another country where the amount of damages in controversy exceeds the 
sum of $75,000.6   
 

a.  Diversity of Citizenship 
 

Subject matter jurisdiction based on diversity of citizenship exists in a suit that 
involves a dispute between citizens of different states or citizens of a state and citizens 
or subjects of a foreign state.  The definition of state includes the fifty states of the union, 
the District of Columbia, the Commonwealth of Puerto Rico, and all U.S. territories.  
The diversity of citizenship among the parties must be present at the time the plaintiff 
files the complaint initiating the lawsuit.7  An important qualification to this condition 
is that there must be complete diversity among all of the parties to the dispute.  This 
complete diversity requirement means that there can be no plaintiff or defendant from the 
same state.8  While there is little difficulty in meeting this requirement when there are 
only two parties to the action, it can create difficulties when there are multiple plaintiffs 
and defendants.  In such situations, the involvement of even one party who shares the 
same state citizenship of an opposing party will defeat the complete diversity 
requirement and result in the dismissal of the case for lack of subject matter jurisdiction.  

In addition to the complete diversity requirement, diversity of citizenship, as 
stated previously, exists only if the dispute is between citizens of different states or 
citizens of a state and citizens or subjects of a foreign state.  To be a citizen of a state for 
diversity jurisdiction purposes, a natural person must be both a U.S. citizen and be 
domiciled in a state.  Domicile is a person’s permanent home to which he or she intends 
to return whenever absent.  More specifically, domicile involves proof of physical 
presence of the person in the state and intent by the person to remain there for an 
indefinite or unlimited amount of time.  Often, such evidence takes the form of motor 
vehicle license and registration, voter registration and a record of voting, payment of 
taxes, and ownership of property or a residence in the state.  

A corporation is a citizen of the state in which it has been incorporated and of the 
state where it has its principal place of business.  This means that a corporation may 
have more than one state of citizenship when assessing diversity of citizenship.  
Determining a corporation’s principal place of business is not complicated when the 
corporation carries on its activities in its state of incorporation, or when it is 
incorporated in one state and carries on virtually all of its activities in that or some 
other state. 

Other corporations, however, may locate their headquarters in one state, locate all 
of their production activities in another state, and be incorporated in a third state.  
Determining a corporation’s principal place of business, under these circumstances, has 
vexed the federal courts for years.  Some courts have focused on where the 
corporation’s activities are controlled and directed, while other courts have focused on 
where the majority of the corporation’s operations are physically based.  The first 
approach, known as the nerve center test, focuses on the location from which the 
corporation’s officers direct and control all activities in furtherance of the corporation’s 

                                                   
6 28 U.S.C. § 1332. 
7 See Louisville, N.A. & C. Ry. Co. v. Louisville Trust Co., 174 U.S. 552, 566 (1899). 
8 See Strawbridge v. Curtiss, 7 U.S. (3 Cranch) 267 (1806). 
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business.9  The second approach, variously known as the locus of operations or corporate 
activities test, stipulates that the center of its physical production or service activities, 
rather than the situs of its executive offices, determines a corporation’s principal place 
of business.10  

The courts have not adopted one specific approach, preferring instead to render a 
decision on a case-by-case basis.  However, irrespective of which approach is used, the 
determination of the location of a corporation’s principle place of business is one of fact 
in light of the total activity of the corporation.  In many cases, both approaches lead to 
the same conclusion as to the location of a corporation’s principal place of business.11  
Thus, if a defendant corporation maintains its corporate headquarters or conducts the 
bulk of its manufacturing or service activities in the same state where the plaintiff is 
domiciled, diversity is lacking, even if the corporation was incorporated in a different 
state.  

b.  Amount in Controversy 
 

The second prerequisite to diversity jurisdiction is that the amount or value of 
damages in controversy exceeds $75,000, exclusive of any interest on the principal 
amount in dispute and costs of suit that might later be awarded by the court.  As with 
the determination of citizenship, the relevant time for establishing the amount in 
controversy is at the outset of the litigation when the complaint is filed.12  The amount 
in controversy requirement is met even if the plaintiff ultimately recovers a sum less 
than the jurisdictional amount so long as the court determines that the requirement was 
met when the action was filed.13  

In determining whether the amount in controversy exceeds $75,000, the federal 
district courts apply the legal certainty test.  Under this test, the sum claimed by the 
plaintiff controls if the claim appears to have been made in good faith.14  The district 
court will look to state law in deciding whether the claimed damages are recoverable 
and will accept the claimed amount of damages unless it is legally certain that the 
plaintiff party cannot recover more than $75,000.  To avoid dismissal, the plaintiff need 
only establish that it does not appear to a legal certainty that the claimed amount is 
below the jurisdictional minimum.15  On the other hand, either a statutory ceiling on 

                                                   
9   See Metropolitan Life Ins. Co. v. Estate of Cammon, 929 F.2d 1220 (7th Cir. 1991); Holman v. 

Carpenter Tech. Corp., 484 F. Supp. 406 (E.D. Pa. 1980); Scot Typewriter Co. v. Underwood Corp., 
170 F. Supp. 862 (S.D.N.Y. 1959). 

10 See Diaz-Rodriguez v. Pep Boys Corp., 410 F.3d 56 (1st Cir. 2005); Kelly v. United States Steel 
Corp., 284 F.2d 850 (3d Cir. 1960). 

11 The differences are largely a matter of semantics.  See Gafford v. General Elec. Co., 997 F.2d 150 
(6th Cir. 1993)(“these tests are not mutually exclusive”); Gradetech, Inc. v. American Employers 
Group, 2006 WL 1806156 (N.D. Cal. 2006)(both “place of operations” and “nerve center” tests 
produce same answer in disputed question of corporation’s principal place of business); Gulf 
Chem. Corp. v. Raytheon-Catalytic, Inc., 931 F. Supp. 955 (D.P.R. 1996)(the tests for determining 
principal place of business are not necessarily inconsistent); Tubbs v. Southwestern Bell Tel. Co., 
846 F. Supp. 551 (S.D. Tex. 1994)(“Although these two tests seemingly conflict, they are actually 
harmonious because they are applied in different factual situations, dependent upon the 
organization of the business entity under consideration.”); Amoco Rocmount Co. v. Anschutz 
Corp., 7 F.3d 909 (10th Cir. 1993)(nerve center and corporate activities test are “two sides of the 
same coin”).  

12 See Freeport-McMoRan, Inc. v. KN Energy, 498 U.S. 426, 428 (1991). 
13 See Watson v. Blankinship, 20 F.3d 383, 387 (10th Cir. 1994). 
14 St. Paul Mercury Indem. Co. v. Red Cab Co., 303 U.S. 282 (1938). 
15 See A.F.A. Tours, Inc. v. Whitchurch, 937 F.2d 82, 7 (2d Cir. 1991). 
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allowable damages or a contract clause limiting the amount of damages will lead to 
dismissal if it appears certain that the plaintiff’s recovery will be less than $75,000.16  

Punitive damages are additional damages that may be awarded to punish a 
defendant whose wrongful conduct was malicious or deliberately intended to cause 
harm, and to deter the defendant from similar conduct in the future.  Although punitive 
damages may be considered, they may not make up the bulk of the claimed amount 
and must be claimed in good faith as opposed to being used to merely meet the 
required amount where actual damages are minimal.17  The existence of either a viable 
affirmative defense against a claim or the judge’s doubts that the plaintiff will prevail, is 
not grounds for dismissing the case for failure to meet the amount in controversy 
requirement.  

 
B.  PERSONAL JURISDICTION 

 
Personal jurisdiction is the court’s authority over the parties involved in the 

dispute.  The court’s authority over the plaintiff is never an issue since the plaintiff 
voluntarily submits to the personal jurisdiction of the court when the lawsuit is filed.  
Also, the residence or presence of the defendant within the state when process is served 
provides a simple and clear basis for acquiring personal jurisdiction over the defendant.  
However, a problem is presented when a court attempts to acquire personal jurisdiction 
over nonresident defendants.  A court’s acquisition of personal jurisdiction over 
nonresident defendants is based on the application of a long-arm statute.  Determining 
whether the long-arm statute will enable a court to acquire personal jurisdiction over a 
nonresident defendant raises two issues: (1) statutory authority over the defendant, and 
(2) due process considerations. 
 

1.  STATE LONG-ARM STATUTES 
 

Long-arm statutes enable courts to obtain personal jurisdiction over defendants 
who reside outside of the geographic boundaries of the state.  The long-arm statutes in 
some states provide that individuals submit to the jurisdiction of the courts of the state 
if the individuals are involved in any of the acts specifically enumerated in the statute.18  
Such acts generally include: doing business in the forum state; having an office in the 
forum state; contracting to supply goods or services in the forum state; committing a 
tort within the forum state; and committing a tort outside the state where the resulting 
damage occurs within the forum state.  Courts generally broadly interpret the language 
of the statute, resulting in a conclusion that personal jurisdiction exists.  In other states, 
including Pennsylvania, long-arm statutes permit courts to exercise personal 
jurisdiction over a defendant to the extent permitted by the Constitution.19  
 

2.  CONSTITUTIONAL DUE PROCESS AND MINIMUM CONTACTS 

                                                   
16 E.g., Pratt Cent. Park Ltd. v. Dames & Moore, 60 F.3d 350, 353 (7th Cir. 1995). 
17 See Cadek v. Great Lakes Dragaway, Inc., 58 F.3d 1209 (7th Cir. 1995) (where punitive damages 

are recoverable as matter of state law, the court has subject-matter jurisdiction unless it is clear 
“beyond a legal certainty” that the plaintiff would under no circumstances be entitled to recover 
the jurisdictional amount). 

18 E.g., FLA. STAT. § 48.193 (2007). 
19 42 PA. CONS. STAT. § 5322(b)(2007) (“the jurisdiction of the tribunals of this Commonwealth shall 

extend . . . to the fullest extent allowed under the Constitution of the United States and may be 
based on the most minimum contact with this Commonwealth allowed under the Constitution of 
the United States.”). 
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Once it is determined that a long-arm statute grants a court the power to exercise 
personal jurisdiction over a defendant, the second step of the analysis requires the court 
to examine whether the exercise satisfies the due process guarantees of the 
Constitution.  The due process analysis is governed by the minimum contacts test that 
was first declared by the U. S. Supreme Court in International Shoe Co. v. Washington20 
(hereinafter referred to as International Shoe).  Under International Shoe, personal 
jurisdiction exists if the defendant has had certain minimum contacts with the forum state 
“such that the maintenance of the suit does not offend ‘traditional notions of fair play 
and substantial justice.’”21  

The issue of what actions by the defendant will constitute certain minimum contacts 
is not always easy to determine.  However, the Supreme Court has stated that 
minimum contacts must consist of acts whereby the defendant “purposefully avails 
itself of the privilege of conducting activities within the forum State, thus invoking the 
benefits and protection of its laws.”22  Also, the conduct of the defendant with respect to 
the forum state must lead to the conclusion that the defendant “should reasonably 
anticipate being haled into court there.”23  

In Calder v. Jones,24 (hereinafter referred to as Calder) the Supreme Court held that a 
California state court could assert personal jurisdiction over a National Enquirer author 
and editor who had published an allegedly libelous article about actress Shirley Jones, a 
resident of California, where The National Enquirer had a wide circulation.  The Court 
noted that Calder was aware that the magazine had a large circulation in California, 
that Jones resided in California, and that the statements made in the article would harm 
her career in California.  Thus, Calder could “reasonably anticipate being haled into 
court” in California.25  The Calder case established a foreign effects test that evaluates the 
necessary minimum contacts to support the exercise of personal jurisdiction over 
nonresident defendants whose conduct in one state may have a tortious effect in 
another state.  

Once it has been determined that a defendant has purposefully conducted 
activities within the forum state, other factors may be considered to determine whether 
the claim of personal jurisdiction complies with due process.  “[C]ourts in ‘appropriate 
case[s]’ may evaluate ‘the burden on the defendant,’ ‘the forum State's interest in 
adjudicating the dispute,’ ‘the plaintiff’s interest in obtaining convenient and effective 
relief,’ ‘the interstate judicial system’s interest in obtaining the most efficient resolution 
of controversies,’ and the ‘shared interest of the several States in furthering 
fundamental substantive social policies.’”26  
 

3.  PERSONAL JURISDICTION OVER ACTIVITIES ON THE INTERNET 
 

Since courts generally give broad interpretation to the language of the statute to 
allow personal jurisdiction, it is not surprising that the statutes have been held to 
include Internet-related activities.  
 

                                                   
20 326 U.S. 310 (1945). 
21 326 U.S. 310, 316 (1945)(quoting Milliken v. Meyer, 311 U.S. 457, 463). 
22 Hanson v. Denckla, 357 U,S. 235, 253 (1958) . 
23 Worldwide Volkswagen Corp. Woodson, 444 U.S. 286, 297 (1980). 
24 465 U.S. 783 (1984). 
25 Id. at 784. 
26 Burger King v. Rudzewicz, 471 U.S. 462, 477 (1985) (summarizing the Court’s opinion in World-

Wide Volkswagen Corp. v. Woodson, 444 U.S. at 292). 
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a.  Minimum Contacts and the Internet 
 

Due process considerations in light of a long-arm statute’s exercise of personal 
jurisdiction over a nonresident defendant involved in activities on the Internet are not 
straightforward.  It is easy to make contacts with multiple jurisdictions over the 
Internet. Personal jurisdiction based solely on the availability of a website to citizens of 
the forum state would result in creating jurisdiction without geographic limitations.  
However, this approach, which was adopted by the court in Inset Systems, Inc. v. 
Instruction Set, Inc.,27 has not been widely accepted by the courts.28  Instead, courts have 
adopted a sliding scale approach that was first stated in Zippo Manufacturing Co. v. Zippo 
Dot Com, Inc.29 (hereinafter refereed to as Zippo). 
 

b.  The Sliding Scale 
 

In Zippo, the plaintiff, a manufacturer of tobacco lighters, sued a California 
defendant in federal court in Pennsylvania alleging trademark infringement and 
dilution.  The defendant’s contacts with Pennsylvania over the Internet consisted of 
contracts with Pennsylvania residents permitting them access to the defendant’s online 
news service.  As to whether personal jurisdiction over the defendant was 
constitutionally permitted, the court stated that “the likelihood that personal 
jurisdiction can be constitutionally exercised is directly proportionate to the nature and 
quality of commercial activity that an entity conducts over the Internet.”30  In 
concluding that personal jurisdiction was proper, the court developed a sliding scale 
method of classifying Internet websites based on their commercial nature and level of 
interactivity.  The websites were categorized as commercial (or active), interactive, and 
passive.  

The court defined commercial websites as sites whereby the defendant transacts 
business in the forum state via an interactive website where contracts are completed 
online and the defendant derives profits directly from the online activity.  In this 
category the defendant is clearly doing business over the Internet.  The exercise of 
personal jurisdiction over the defendant is proper where contracts that are entered into 
with residents of a foreign jurisdiction involve “the knowing and repeated transmission 
of computer files over the Internet.”31  

By contrast, passive websites were defined as sites that merely provide information 
about the defendant’s products.  Passive websites simply post information or 
advertising that is accessible to users of the Internet.  The postings do nothing more 
than provide information; the user may visit the site and read the information, but there 
is no other activity.  The exercise of long-arm jurisdiction was deemed to be inconsistent 
with due process for websites with these passive characteristics.32  

                                                   
27 937 F. Supp. 161 (D. Conn. 1996). 
28 See Maritz, Inc. v. Cybergold, Inc., 947 F. Supp. 1328 (E.D. Mo. 1996) (the court relying on the 

decision reached in Inset, denied the defendant’s motion to dismiss for lack of personal 
jurisdiction even though the defendant’s only contacts with the forum state (Missouri) was a 
website, with a server in California, that could be accessed by “every internet-connected 
computer in Missouri and the world.” Id. at 1330).  But see Bensusan Restaurant Corp. v. King, 
937 F. Supp. 295 (S.D. N.Y. 1996), involving a website similar to the one in Inset but reaching a 
different conclusion. 

29 952 F. Supp. 1119 (W.D. Pa. 1997). 
30 952 F. Supp. at 1124. 
31 Id. at 1124. 
32 Id. at 1124 
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Lastly, interactive websites were defined as websites that fall in a middle ground 

between commercial and passive websites.  In this category, there is some exchange of 
information between a user and the website operator.  The site is not simply 
informational like a passive website, but it also does not rise to the level of doing 
business as seen in a commercial (active) website.  The interactive website’s activities 
may or may not be sufficient to acquire personal jurisdiction.  The conclusion is 
dependent on the “level of interactivity and the commercial nature” of the information 
exchanged on the website.33  The more interactive and commercial the website, the 
greater the likelihood that a court will exercise personal jurisdiction over the website 
operator.  

Most courts have adopted the Zippo court’s approach.  However, an alternative 
approach based on the traditional principles of personal jurisdiction is beginning to be 
used by some courts.  Some courts have combined the Zippo approach with the Calder 
effects test.  In the case of ALS Scan, Inc. v. Digital Service Consultants, Inc.,34 the Fourth 
Circuit explicitly adopted and adapted the Zippo model and developed its own three-
prong test to be used in conjunction with the Zippo approach.  The court concluded that: 
 

[A] State may, consistent with due process, exercise judicial power 
over a person outside of the State when that person (1) directs 
electronic activity into the State, (2) with the manifested intent of 
engaging in business or other interactions within the State, and (3) 
that activity creates, in a person within the State, a potential cause of 
action cognizable in the State’s courts.35  

 
In Pavlovich v. Superior Court,36 the California Supreme Court held that knowledge 

on the part of the defendant that his or her intentional conduct would cause harm in a 
particular forum was not sufficient, by itself, to acquire personal jurisdiction in using 
the effects test.37  In addition to the knowledge requirement, the Court stated that the 
Calder effects test requires that the defendant’s conduct be “expressly aimed at” or target 
the forum state.38 

There is a movement in some courts to discard the Zippo sliding scale approach 
entirely.  In Hy Cite Corp. v. Badbusinessbureau.com, LLC39 and Winfield v. McCauley,40 two 
federal district courts questioned the need for a sliding scale in testing the degree of 
interactivity of a defendant’s website for the purpose of determining minimum 
contacts.41  Lastly, the Illinois appellate court, in Howard v. Missouri Joint and Bone 
Center, Inc.,42 rejected the Zippo sliding scale as arbitrary and concluded that the level of 
interactivity of a defendant’s website was irrelevant in determining minimum contacts.  
The court instead applied the traditional purposeful availment analysis used by the 
courts in non-Internet cases. 

                                                   
33 Id. at 1124. 
34 293 F.3d 707 (4th Cir. 2002). 
35 Id. at 714. 
36 58 P.3d 2 (Cal. 2002). 
37 Id. at 8. 
38 Id. 
39 297 F.Supp.2d 1154 (W.D. Wis. 2004) 
40 105 F.Supp.2d 746 (E.D. Mich. 2000). 
41 In Winfield, a copyright infringement case, the court applied the purposeful availment criteria in 

analyzing the contacts.  In Hy Cite, a defamation and trademark infringement case, the court 
applied the Calder “effects” test. 

42 373 Ill. App. 3d 738 (2007). 
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C.  COMMUNICATIONS DECENCY ACT 

 
In the early days of the Internet, several courts reached differing conclusions about 

potentially unlawful content appearing on websites.43  Under common law, one who 
publishes a defamatory statement by another incurs the same liability for the statement 
as if he or she had initially published the statement.  For example, a magazine, 
newspaper, or book publisher can be held liable for defamatory statements that appear 
within its publication.  The rationale for publisher liability is based on the publisher’s 
knowledge and its ability to exercise editorial control over the content of its 
publications.  However, the liability of distributors of defamatory statements is limited.  
Thus, newsstands, bookstores, and libraries are not liable for the content of the material 
that they distribute. 

To resolve this conflict as to whether a website owner is a publisher or merely a 
distributor, Congress enacted the Communications Decency Act in 1996.44  Among its 
provisions is section 230, which creates a safe harbor for websites and other computer 
services.  Section 230(c) of the Communications Decency Act (CDA) provides that “[n]o 
provider or user of an interactive computer service shall be treated as the publisher or 
speaker of any information provided by another information content provider,”45 and 
that “[n]o cause of action may be brought and no liability may be imposed under any 
State or local law that is inconsistent with this section.”46  The CDA defines an interactive 
computer service as “any information service, system, or access software provider that 
provides or enables computer access by multiple users to a computer server.”47  

However, the immunity created by section 230 does not extend to information 
content providers, defined as “any person or entity that is responsible, in whole or in 
part, for the creation or development of information provided through the Internet or 
any other interactive computer service.”48  Most federal courts have interpreted the 
CDA safe harbor to provide broad “federal immunity to any cause of action that would 
make service providers liable for information originating with a third party user of the 
service.”49  Of course, an interactive computer service would lose its immunity if it 
created or edited content in a way that materially altered its meaning.  

Nevertheless, CDA immunity might be lost by the active participation of the 
website in creation and development of the content posted by a user.50  In Fair Housing 
Council of San Fernando Valley v. Roommates.com, LLC,51 the Ninth Circuit ruled that the 
website roommates.com had potential liability for claims arising under the Fair 
Housing Act.  The court based its decision on the fact that those seeking to use the 
services of the website had to complete forms that had been created by roommates.com.  
                                                   
43 Compare Cubby v. CompuServe, Inc., 776 F. Supp. 135 (S.D.N.Y. 1991) (treating online bulletin 

board as a distributor and dismissing libel case against it) with Stratton Oakmont v. Prodigy, 23 
Media L. Rep. 1794 (N.Y. Sup. Ct. 1995)(treating online bulletin board as a publisher and holding 
it liable for posted content). 

44 47 U.S.C. § 230. 
45 Id. § 230(c)(1). 
46 Id. § 230(e)(3). 
47 Id. § 230(f)(2). 
48 Id. § 230(f)(3). 
49 Almeida v. Amazon.com, Inc., 456 F.3d 1316, 1321 (11th Cir. 2006) (quoting Zeran v. America 

Online, Inc., 129 F.3d 327, 331 (4th Cir. 1997)).  
50 See Chicago Lawyers’ Comm. for Civil Rights Under Law, Inc. v. Craigslist, Inc., 2008 WL 681168 

(7th Cir. 2008) (stating that the interactive computer service must “cause a particular statement to 
be made” or its content to lose its immunity) (emphasis added). 

51 489 F.3d 921 (9th Cir. 2007), reh’g en banc granted, 506 F.3d 716 (9th Cir. 2007). 
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For instance, a person seeking a roommate had to provide personal information about 
himself or herself.  Additionally the person was required to indicate who else lived in 
the house (e.g., straight males, straight females, gay males, or lesbians).The court 
reasoned that by requiring members to answer such questions, the website was 
essentially inducing users to make discriminatory statements.52  Likewise, the court in 
Mazur v. eBay, Inc.,53 found that while an auction website’s immunity was not lost by 
failing to screen or verify auctions for accuracy, its affirmative representations that the 
auctions were safe went beyond traditional editorial discretion. 

 
D.  DEFAMATION 

 
Defamation is a tort action that protects an individual’s interest in his or her 

reputation.  A plaintiff is required to prove that the defendant intentionally or 
negligently made a false and defamatory statement of or concerning the plaintiff that 
was published to at least one other person.54  

False and Defamatory Statement.  A statement that is false and defamatory is one that 
harms the reputation of another by lowering the community’s estimation or opinion of 
him or her, or deters others from associating with or dealing with him or her.55  Some 
statements are clearly false on their face; other statements may not be so clear and the 
plaintiff may need to point to additional facts to show why or how those statements 
would have been understood as defamatory.  Typically, such statements, as understood 
by reasonable persons, accuse an individual of immoral, criminal, or other conduct that 
injures his or her character or results in personal disgrace.56  On the other hand, 
statements generally understood as hyperbole, obvious jokes, or mere opinion are not 
considered defamatory.57  

Of or Concerning the Plaintiff.  The false and defamatory statement must be about 
the plaintiff, as determined by whether it harms that particular individual’s reputation 
and is specific enough to identify that individual as the one about whom the statement 
is made.58  The essential issue is whether the recipient of the statement reasonably 
understands to whom the statement was intended to refer.59  Statements made about 
groups (unless very small), businesses and organizations, or dead persons do not give 
rise to liability for defamation.  

Publication.  The statement must be communicated to at least one other person who 
receives, reads, or hears it.  The plaintiff must prove that the statement was 
intentionally published or disseminated by the defendant.  The publication need not be 
widespread or by means of mass communication, so long as it reaches at least one other 
person.60  In addition, any repetition of the statement is considered a publication, even 
if attributed to the initial source.61  

                                                   
52 Id. at 928-29.  
53 2008 WL 618988 (N.D. Cal. 2008). 
54 Restatement (Second) of Torts § 558 (1977). 
55 See id. § 559 (1977). 
56 E.g., Bryson v. New Am. Publ’ns, 672 N.E.2d 1207, 1216-17 (Ill. 1996) (statement that plaintiff was 

a “slut” was defamatory based on its common meaning). 
57 E.g., Hustler Magazine v. Falwell, 485 U.S. 46 (1988) (allegation that a drunken Rev. Jerry Falwell 

lost his viriginity to his mother in an outhouse not defamatory in the context of an obvious 
parody). 

58 See Restatement (Second) of Torts § 564 (1977). 
59 Id. 
60 Id. § 561(1977). 
61 See Gray v. St. Martin’s Press, 221 F.3d 243, 249-50 (1st Cir. 2000). 
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Truth and Privileged Statements.  The substantial truth of the statement made is an 
absolute defense to a defamation claim.  A statement that would otherwise be 
considered defamatory is privileged if the statement was made during judicial or 
legislative proceedings, or when the statement is fair comment such as news reports of 
defamatory statements.  

Damages Recoverable.  In most defamation cases, the plaintiff’s injury to reputation 
is presumed and the successful plaintiff is entitled to recover general damages that 
provide compensation for the emotional harm and injury to reputation.  If the plaintiff 
suffered economic injury or lost wages, he or she may also recover special damages.  
Most courts allow an award of punitive damages to a successful plaintiff in a 
defamation case.62  Punitive damages in a defamation case are justified to punish a 
person for outrageous conduct that is malicious, wanton, reckless, or in willful 
disregard for another’s rights.  
 

E.  INVASION OF PRIVACY–FALSE LIGHT PUBLICITY 
 

The right to privacy, or right to be let alone, involves four distinct causes of action: 
(1) intrusion on one’s solitude or seclusion or one’s right to be let alone; (2) public 
disclosure of one’s private facts; (3) false light publicity; and (4) commercial 
appropriation of name or likeness or right of publicity.  The facts of this case support 
causes of action based upon claims of invasion of privacy–public disclosure of private 
facts and invasion of privacy–false light publicity.  However, the case discussion is 
limited to an analysis of the claim of invasion of privacy–false light publicity. 

False light publicity as a form of invasion of privacy is defined as publicity that 
places an individual in a false light in the public eye.  The requirements that must be 
established to prevail in a false light case are a publication: (1) about the individual; (2) 
that places the individual in a false light (publication of an untrue statement) before the 
public; (3) which is highly offensive to a reasonable person; and (4) which the actor 
either knew was false or acted in reckless disregard as to its falsity.63  

Publicity.  The false light publication must be public in nature.  A distinction must 
be made between publication and publicity.  Publication refers to communication to a 
third person, whereas publicity refers to communication to the public at large.  The 
difference between the two is not in the form of the communication used to convey the 
information but in the number of individuals to whom the communication is made.64  
Clearly, this requirement of publicity is met when the representation is broadcast by 
television or radio or is published in a newspaper or magazine.65  

Untrue Statement.  The publication regarding the plaintiff must in fact be false.66  In 
addition the publication must create an impression or depiction of the plaintiff that he 
or she is not.67  In other words, the result of the publicity ascribes to the plaintiff 

                                                   
62 See Laniecki v. Polish Army Veterans Ass’n of Lucyan Chwalkowski, 480 A.2d 1101 (Pa. Super. 

Ct. 1984); Rainey v. Shaffer, 456 N.E.2d 1328 (Ohio. Ct. App. 1983). 
63 See Restatement (Second) of Torts § 652E (1977). 
64 Id. § 652D, cmt. a (1977). 
65 See, e.g., Cantrell v. American Broadcasting Cos., 529 F. Supp. (746) (N.D. Ill. 1981) (television 

broadcast); Jonap v. Silver, 474 A.2d 800 (Conn. Ct. App. 1984) (publication in magazine); 
Lovgren v. Citizens First Nat’l Bank, 534 N.E.2d 987 (Ill. 1989) (publication in local newspapers, 
handbills). 

66 Flowers v. Carville, 310 F.3d 118 (9th Cir. 2002); Hurst v. Capital Cities Media, Inc., 754 N.E.2d 
429 (Ill. Ct. App. 2001). 

67 Zarach v. Atlanta Claims Ass’n, 500 S.E.2d 1 (Ga. Ct. App. 1988). 
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characteristics, conduct, or beliefs that are false, consequently placing the plaintiff in a 
false light before the public.68  

Highly Offensive to a Reasonable Person.  The publication placing the plaintiff in a 
false light must be of a kind that would be highly offensive to a reasonable person.69  
Examples of publications held to be highly offensive to a reasonable person are 
numerous including: publishing the plaintiff’s photograph in a sexually explicit 
magazine;70 describing the plaintiff in crude and vulgar terms;71 or implying that 
plaintiff was an alcoholic;72 or was unfaithful;73 or had committed crimes.74  

Knowledge of Falsity or Reckless Disregard.  The plaintiff must establish by clear and 
convincing evidence that the defendant knew the statement was false or acted in 
reckless disregard as to its truth or falsity.75  Absent a showing that the defendant knew 
the statement was false, a plaintiff will attempt to establish that the statement was made 
with reckless disregard of its truth or falsity.  A reckless disregard can be established by 
presenting proof that the defendant made the statement with a high degree of 
awareness of its probable falsity or with serious doubts as to its truth.76  

Defenses.  Even though the plaintiff may establish all elements necessary to recover 
for false light invasion of privacy, the defendant may be able to overcome ultimate 
liability on the basis of the plaintiff’s consent to the representation or the plaintiff’s 
waiver of the right to privacy.77  The express consent may be given either verbally or in 
writing.78  However, if the defendant exceeds the scope of the consent, the defense will 
be lost.79  

Damages Recoverable.  In an action for false light invasion of privacy, the plaintiff 
may recover damages for harm to the plaintiff’s privacy interest, reputation, and mental 
and emotional well being, as well as special damages.80  Since the plaintiff must 
establish the existence of actual malice as part of the prima facie case, recovery of 
punitive damages is possible.  
 

F.  INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS 
 

In order to recover in an action for intentional infliction of emotional distress, the 
plaintiff must establish that: (1) the conduct of the defendant was extreme and 

                                                   
68 Cullen v. Auclair, 809 A.2d 1107 (R.I. 2002). 
69 See Restatement (Second) of Torts § 652E, cmt. c (1977). 
70 Braun v. Flynt, 726 F.2d 245 (5th Cir. Tex. 1984) (applying Texas law; plaintiff’s photograph, taken 

while she was at work at amusement park, was published in sexually explicit magazine). 
71 Martin v. Municipal Publ’ns, 510 F. Supp. 255 (E.D. Pa. 1981) (defendant published plaintiff’s 

photograph with caption describing him as “Dead animal of the month,” and “closet 
transvestite” who was “stinking drunk”). 

72 E.g., Dean v. Guard Publ’g Co., 744 P.2d 1296 (Or. Ct. App. 1987). 
73 Eastwood v. Superior Ct., 198 Cal. Rptr. 342 (Cal. Ct. App. 1983). 
74 See, e.g., Cantrell v. American Broadcasting Cos., 529 F. Supp. 746 (N.D. Ill. 1981) (applying 

Illinois law); Bolduc v. Bailey, 586 F. Supp. 896 (D. Colo. 1984) (applying Kansas law). 
75 See Restatement (Second) of Torts § 652E(b) (1977); see also Time, Inc. v. Hill, 385 U.S. 374 (1967) 

(citing New York Times Co. v. Sullivan, 376 U.S. 254 (1964)). 
76 Hoppe v. Hearst Corp., 770 P.2d 203 (Wash. Ct. App. 1989); Holt v. Cox Enters., 590 F. Supp. 408 

(N.D. Ga. 1984). 
77 See, e.g., Douglass v. Hustler Magazine Inc., 769 F.2d 1128 (7th Cir. Ill. 1985); Crump v. Beckley 

Newspapers Inc., 320 S.E.2d 70 (W.Va. 1983). 
78 Anderson v. Low Rent Housing Comm’n, 304 N.W.2d 239 (Iowa 1981).  
79 See, e.g., Sisemore v. U.S. News & World Report Inc., 662 F. Supp. 1529 (D. Alaska 1987); Kelly v. 
William  
    Morrow & Co., 231 Cal. Rptr. 497 (Cal. Ct. App. 1986).  
80 See generally, RESTATEMENT (SECOND) OF TORTS § 652H cmt. a (1977). 
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outrageous; (2) the defendant acted intentionally or recklessly; (3) severe emotional 
distress was suffered; and (4) the conduct of the defendant was the cause (actual and 
proximate) of the emotional distress suffered.81  

Extreme and Outrageous Conduct.  Extreme and outrageous conduct has been 
variously defined.  The Restatement (Second) of Torts defines outrageous conduct as 
conduct that goes “beyond all possible bounds of decency” as “to be regarded as 
atrocious, and utterly intolerable in a civilized community.”82  Other definitions identify 
extreme and outrageous conduct as conduct that is “beyond the limits of social 
toleration”83 or offensive to the “generally accepted standards of decency and 
morality.”84  

The fact that one has acted intentionally or with malice to inflict emotional distress 
is not enough to classify the actor’s conduct as extreme or outrageous.  Moreover, the 
fact that one’s feelings are hurt by the actor’s conduct does not mean that the conduct is 
outrageous.  Outrageous conduct does not include conduct that might be labeled as 
trivial, petty, or insulting.  Where reasonable persons may differ, “it is for the jury . . . to 
determine whether . . . the conduct has been sufficiently extreme and outrageous to 
result in liability.”85  

Intentional or Reckless Conduct.  The intentional nature of the defendant’s conduct 
may be established by showing that the defendant knew or should have known that 
emotional distress was certain or substantially certain to result from the defendant’s 
conduct.86  The reckless nature of the defendant’s conduct relates to a deliberate 
disregard of the probability that emotional distress will result from the conduct.87  

Severe Emotional Distress Suffered.  It is not sufficient for the plaintiff to establish 
suffering emotional distress as a result of the defendant’s conduct.  Some degree of 
insignificant, meaningless, minor and fleeting emotional distress is to be expected in the 
real world.  Thus, it is necessary to establish that the emotional distress suffered was 
severe.  What facts must be shown to establish that the emotional distress suffered was 
severe?  The term severe has been defined to the extent that “no reasonable person could 
be expected to endure” the resulting emotional distress.88  Numerous factors are 
relevant in determining if the emotional distress suffered by the plaintiff was severe, 
including: the intensity and duration of the emotional distress;89 the outrageousness of 
the defendant’s conduct;90 and emotional distress that is accompanied or followed by 
shock, illness, or other bodily harm.91  However, physical manifestation of the 
emotional distress suffered by the plaintiff is not required to establish its severity.92  

Causation.  The plaintiff is also required to establish that the defendant’s 
outrageous conduct caused severe emotional distress.  Specifically, the plaintiff must 
establish both a direct and a proximate connection to the severe emotional distress 
                                                   
81 Id. § 46(1) (1977). 
82 Id. cmt. d.  
83 Christofferson v. Church of Scientology, 644 P.2d 577,585 (Or. 1982). 
84 Womack v. Eldridge, 210 S.E.2d 145,148 (Va. 1974). 
85 RESTATEMENT 2D OF TORTS § 46(1) cmt. h(1977). 
86 Id. cmt. i (1977). 
87 Id.  
88 Id. cmt. j (1977). 
89 Kiseskey v. Carpenters’ Trust for Southern California, 192 Cal. Rptr. 492 (Cal. Ct. App. 1983); 

Morrison v. Sandell, 446 N.E.2d 290 (Ill. Ct. App.1983).  
90 RESTATEMENT 2D OF TORTS § 46(1) cmt. j (1977). See also Randa v. U.S. Homes Inc., 325 N.W.2d 905 

(Iowa Ct. App. 1982). 
91 Id. at cmt. k. (1965). 
92 Id.  See also Randa v. U.S. Homes Inc., 325 N.W.2d 905 (Iowa Ct. App. 1982); Dunbar v. Strimas, 

632 S.W.2d 558 (Tenn. Ct. App. 1981). 
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suffered.  Thus, the plaintiff must prove that the defendant’s conduct was the actual 
cause, or cause-in-fact, of the plaintiff’s emotional distress.93  The plaintiff’s proving that 
but for the defendant’s conduct, the plaintiff would not have suffered emotional 
distress, will meet the actual cause element.  

Generally the causation element does not present a barrier to recovery if the 
evidence of the defendant’s outrageous conduct is of such a nature that it supports a 
conclusion that the plaintiff suffered the required severe emotional distress and this 
issue of causation is presented to the jury on the plaintiff’s own assertion that the 
defendant’s conduct did in fact cause the emotional distress.94  Additionally, finding 
that the defendant’s conduct was extreme and outrageous and the plaintiff suffered 
severe emotional distress would permit a determination that the required causal 
connection is satisfied even in the absence of direct testimony that the conduct caused 
the suffering.95  

Proximate cause determines whether a defendant should ultimately have liability 
for his or her actions.  Given that there is an actual causal link between the defendant’s 
conduct and the plaintiff’s harm, the issue that is addressed in proximate cause is how 
closely the defendant’s conduct is connected to the harm suffered by the plaintiff.  The 
more foreseeable the harm suffered by the plaintiff as a result of the defendant’s 
conduct, the greater the likelihood that the proximate cause element will be satisfied.  
To prove that the defendant’s conduct was the proximate cause of the emotional 
distress suffered by the plaintiff, the plaintiff must demonstrate that the defendant 
should have foreseen that his or her conduct was likely to cause the plaintiff to suffer 
emotional distress.96 

Defenses.  Although technically not a defense, a defendant may argue that one or 
more of the required elements of the prima facie case have not been established by the 
plaintiff.  For example the defendant may argue that his or her conduct was not extreme 
and outrageous or that the plaintiff has not suffered the required severity of emotional 
distress. 

In some very limited cases the defendant may argue that his or her conduct was 
privileged.97  A defendant would not be liable where he or she is merely insisting upon 
his or her legal rights.  In addition, the privilege is not lost even though the defendant is 
aware that the insistence will cause severe emotional distress.98  The usual circumstance 
in which a defendant has such a privilege involves the protection of his or her economic 
interests.  For example, a creditor must be allowed to pursue reasonable methods to 
collect a debt even if those methods would result in some inconvenience, 
embarrassment, or worry and concern on the part of the debtor.99 This privilege also 
exists in circumstances that are not related to any economic or business interest of the 
defendant.  For example, recovery for emotional distress arising out of marital 

                                                   
93 Randa v. U.S. Homes Inc., 325 N.W.2d 905 (Iowa Ct. App. 1982); Hall v. May Dept. Stores Co., 637 

P.2d 126 (Or. 1981). 
94 See, e.g., Rockhill v. Pollard, 485 P.2d 28 (Or. 1971) (as a result of defendant’s behavior plaintiff 

became nervous and had to take tranquillizers and that her nervousness caused sleeplessness and 
loss of appetite over a two-year period, the evidence was sufficient to satisfy the element of 
causation). 

95 See, e.g., La Brier v. Anheuser Ford, Inc., 612 S.W.2d 790 (Mo. App. Ct. 1981). 
96 See e.g., Ailetcher v. Beneficial Fin. Co., 632 P.2d 1071 (Haw. Ct. App. 1981). 
97 RESTATEMENT 2D OF TORTS § 46(1) comment g (1965). 
98 Id. 
99 See Public Fin. Corp. v. Davis, 360 N.E.2d 765 (Ill. 1976); Leonard v. Pioneer Fin. Co., 568 S.W.2d 

937 (Mo. Ct. App. 1978). 
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differences may be precluded.100  
Damages Recoverable.  A recovery for damages requires proof that the defendant’s 

conduct caused the damages.  The damages recoverable in an action for intentional 
infliction of emotional distress include a wide range of compensatory elements.101  
Damages for emotional stress include, but are not limited to, resulting mental anguish, 
shock, distress, humiliation, fright, anxiety, apprehension, shame, embarrassment, and 
nervousness.102  In addition, compensatory damages recoverable would include bodily 
harm103 and/or economic losses that result from the emotional distress such as medical 
expenses, psychiatric expenses, hospitalization, loss of earnings and loss of earning 
capacity.104  The existence of appropriate circumstances may also entitle the plaintiff to 
recover punitive damages.105  

 
 

V.  TEACHING NOTES 
 

A.  TEACHING OBJECTIVES 
 

This case study is intended to lead students to appreciate the legal issues that arise 
between businesses and consumers that implicate tort law and the requirements of 
jurisdiction in tort litigation.  The main objectives for teaching the case are as follows:  
 

1. Recognize the importance of assessing legal risk in business 
decisions.  

2. Acquire an understanding of the subject matter and personal 
jurisdiction in civil actions, as well as the tort law claims of 
defamation, false light publicity invasion of privacy, intentional 
infliction of emotional distress, and applicable defenses. 

3. Acquire an understanding of basic statutory interpretation and the 
importance of statutory definitions. 

4. Identify legal issues involving potential tort liability for derogatory 
personal comments posted online. 

5. Apply the legal principles of applicable law to a fact situation to 
reach a conclusion as to the scope of liability. 

 
B.  POTENTIAL USES OF THE CASE 

 
As a pedagogical tool, this case study can be used to supplement introductory or 

advanced business law courses that include treatment of civil procedure and torts.  In 
addition, use of the case study will promote awareness of legal risk in business 
decisions and enhance the development of students’ critical thinking and legal analysis 
skills.  

 

                                                   
100 Weicker v. Weicker, 237 N.E.2d 876 (N.Y. 1968).  See also Browning v. Browning, 584 S.W. 2d 406 

(Ky.      Ct. App. 1979)(spouse’s extramarital affair held not actionable). 
101 See generally Annotation, Intentional Infliction of Emotional Distress, 45 AM. JUR. PROOF OF FACTS 2d 
249. 
102 Woodruff v. Miller, 307 S.E.2d 176 (N.C. Ct. App. 1983); Ford v. Huston, 276 S.E.2d 776 (S.C. 
1981). 
103 Espinosa v. Sheridan United Tire, 655 P.2d 424 (Colo. Ct. App. 1982). 
104 Growth Properties I v. Cannon, 669 S.W.2d 447 (Ark. 1984). 
105 See Chuy v. Philadelphia Eagles Football Club, 595 F.2d 1265 (3d Cir. 1979). 
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C.  DISCUSSION 

 
1.  SUBJECT MATTER JURISDICTION 

 
Federal court subject matter jurisdiction in this dispute will not be based on federal 

question jurisdiction.  To invoke federal question jurisdiction, the well-pleaded 
complaint rule requires that the plaintiff’s claim arise under federal law.  John’s tort 
claims, however, are grounded in state law and do not involve any right under the 
Constitution or a federal statute.  The likelihood that Lookhear will assert that it is 
immune from suit under the Communications Decency Act is irrelevant since the focus 
of the inquiry is on the source of the claims pleaded in John’s complaint.  

As to whether John can invoke diversity jurisdiction, the court will examine the 
twin requirements of diversity of citizenship and amount in controversy.  Although 
Lori is a citizen of Florida, Lookhear will have multiple states of citizenship.  Lookhear 
will be considered a citizen of Ohio, its state of incorporation, and is very likely to be 
considered a citizen of West Virginia, where its corporate headquarters or nerve center is 
located.  The only remaining possible issue is whether the location of its main server in 
Pennsylvania, which hosts getbackathim.com and through which Lookhear routes all of 
its online communications, might also mean that it is a citizen of Pennsylvania.  This, 
however, is an unlikely result since using a server in Pennsylvania does not necessarily 
indicate that the bulk of the corporation’s activities are centered in Pennsylvania.  

As to the jurisdictional amount, the court will apply the legal certainty test to 
determine whether John’s claimed damages are recoverable and were claimed in good 
faith.  John is seeking $70,000 in actual damages and $30,000 in punitive damages, along 
with interest and costs.  The court will include the amount of actual damages, but will 
not consider his claim for interest and costs.  Therefore, the main issue is whether John 
has made a good faith claim for punitive damages and whether there is a legal certainty 
that he could recover such damages based on the merits of the case.  Since most courts 
allow for an award of punitive damages in defamation actions where the defendant has 
acted with malice or intent to harm, it is likely that John would meet the jurisdiction 
amount in this action.  
 

2.  PERSONAL JURISDICTION 
 

Assuming that John is able to establish diversity jurisdiction, the next issue is 
personal jurisdiction over Lori and Lookhear.  Lori is a resident of Florida, having 
moved from Pennsylvania to Florida immediately following her breakup with John.  
Lookhear is a citizen of Ohio, its state of incorporation, and is most likely a citizen of 
West Virginia, where its corporate headquarters or nerve center is located.  The 
Pennsylvania long-arm statute must be used to obtain personal jurisdiction over Lori 
and Lookhear since they are not residents of Pennsylvania.  The statute permits its 
courts to exercise personal jurisdiction over a nonresident citizen of Pennsylvania to the 
extent permitted by the Constitution.106  Would the exercise of personal jurisdiction 
over the defendants comply with the due process guarantees of the Constitution?  The 
defendants must have certain minimum contacts with Pennsylvania.  

The application of the foreign effects test developed in the Calder case will enable 
the Pennsylvania federal district court to obtain personal jurisdiction over the 
nonresident Lori (a resident of Florida).  Lori posted allegedly libelous materials on the 
Internet.  The posting was about John Alistair, a resident of Pennsylvania.  The posting 

                                                   
106 42 PA. CONS. STAT. § 5322(b) (2007). 
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was available to any citizen of Pennsylvania with access to the Internet.  Lori was aware 
that Internet access was available to citizens of Pennsylvania.  Lori knew of the large 
circulation possible for her statements, that John resided in Pennsylvania, and that 
statements made in the posting would harm his career in Pennsylvania.  In light of this 
knowledge and given the intentional nature of the tort and its apparent malicious 
intent, Lori could have reasonably anticipated being haled into court in Pennsylvania.  
It will be difficult for a Pennsylvania district court to assert personal jurisdiction over 
Lookhear.  Does Lookhear have certain minimum contacts with Pennsylvania to enable 
the Pennsylvania district court to exercise personal jurisdiction over Lookhear within 
the restrictions of the due process clause of the Constitution?  Applying the sliding scale 
approach from the Zippo case, Lookhear’s website is neither active (commercial) nor 
passive (simply posting information and/or advertising that is accessible to users of the 
Internet).  The website falls into the middle interactive category of the Zippo sliding 
scale.  As was discussed earlier, an intermediate site is not solely informational nor is it 
one that rises to the active level of doing business as a commercial site.  The ability of the 
court to assert personal jurisdiction over Lookhear will depend upon the commercial 
nature of the website and the level of activity that takes place between the user and the 
website owner.  The more commercial and interactive the website, the more likely it is 
that the court will exercise personal jurisdiction over the website operator.  

There is no commercial activity being conducted on getbackathim.com.  There is, 
however, a level of interactivity that takes place between Lori, the user, and the website 
owner.  To initially access the site, the user must enter a user name, select a password, 
and provide a home and email address and telephone number.  Once registration is 
complete, the new user may post a message.  The member is entitled to receive a free 
email newsletter and “Jerk Alert.”  Whether these activities rise to a sufficient level of 
interactivity to permit the court to exercise personal jurisdiction over Lookhear is a 
question that needs to be answered by the trier of fact.  
 

3.  COMMUNICATIONS DECENCY ACT 
 

As it relates to all potential tort claims that John might aver, Lookhear is likely to 
argue that it is not liable for the comments made by Lori under section 230(c) of the 
CDA.107  Lookhear, as an operator of a website where users can post comments, is an 
interactive computer service since it “provides or enables computer access by multiple 
users to a computer server” as defined by the CDA.108  Section 230 immunizes such 
interactive computer service from tort liability “as the publisher or speaker of any 
information provided by another information content provider,”109 so that “[n]o cause 
of action may be brought and no liability may be imposed under any State or local 
law”.110  

Pursuant to section 230, Lookhear is certain to assert that Lori’s comments posted 
on getbackathim.com are “information provided by another information content 
provider.”111  The CDA defines information content provider as “any person or entity that 
is responsible, in whole or in part, for the creation or development of information 
provided through the Internet or any other interactive computer service.”112  Applying 

                                                   
107 47 U.S.C. § 230(c). 
108 Id. § 230(f)(2).   
109 Id. § 230(c)(1). 
110 Id. § 230(e)(3). 
111 47 U.S.C. § 230(c)(1). 
112 Id. § 230(f)(3). 
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these definitions to the facts at hand, Lookhear has a strong argument that it is covered 
by the immunity of the CDA.  Lookhear did not create or author the statements posted.  
Under section 230, it is not an information content provider and is therefore not liable in 
tort for the third party comments posted on its website by Lori.  

If Lookhear is successful in this argument and is immunized from any liability, 
then Lori nevertheless remains potentially liable for her own comments posted on the 
website.  John’s strongest counterarguments against CDA immunity for Lookhear 
would be that an interactive computer service provider remains liable for its own 
speech, and that Lookhear’s editorial contribution to Lori’s posted comments removes 
its immunity under section 230.113  For instance, John could argue that Lookhear’s 
website causes its users to engage in tortious conduct by posting defamatory and 
misleading statements.  He might also argue that the website contributes editorial 
content by generating specific questions to prompt or induce users to post tortious 
statements, and that the website then categorizes postings made by its users in a 
manner that communicates a false or misleading interpretation.  

Should John be successful in arguing that Lookhear is not protected by the 
immunity of section 230, Lookhear can be treated as a joint tortfeasor that shares 
liability, assuming he can prevail on any of his substantive claims.  In this case, John 
would likely argue that Lookhear acted in concert with Lori by aiding and encouraging 
her to commit various torts—including defamation, invasion of privacy, and infliction 
of emotional distress—as a result of her posting to the website.  

 
4.  DEFAMATION 

 
John has a viable claim against Lori for defamation.  To prove defamation, the 

plaintiff must demonstrate that the defendant intentionally or negligently made a false 
and defamatory statement of or concerning the plaintiff that was published to at least 
one other person.114  Here, the facts leave little doubt that Lori acted volitionally and 
with intent to post the statements at issue.  According to the facts, the statements were 
incorrect.  The statements can be considered defamatory in that their reasonable 
meaning imputes immoral and disreputable behavior to John such that the statements 
would cause disgrace, tarnish his character, or lower his reputation within the 
community.  Likewise, the posting referred to John due to the identifying information 
next to the statements; thus the statements were of or concerning John.  Finally, the 
statements were publicly available on the Internet for view by other users and visitors 
to the website.  

Lori might argue that the statements represent obvious hyperbole or pure opinion, 
rather than assertions of fact about John.  The context in which the statements were 
made will be relevant.  Considering that the purpose of the website is to allow women 
to post information or warnings about men who have jilted them, the statements could 
be understood by reasonable persons to be assertions of fact as well as opinion.  
Ultimately, the question of whether the posting is a statement of fact or opinion will be 
resolved by the trier of fact.  
 

5.  INVASION OF PRIVACY–FALSE LIGHT PUBLICITY 
 

                                                   
113 See Faegre & Benson, LLP v. Purdy, 367 F.Supp.2d 1238, at 1249 (D. Minn. 2005) (stating that § 

230 “immunizes website operators from liability unless they themselves post the defamatory 
comments”). 

114 RESTATEMENT 2D OF TORTS § 558 (1977). 
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To prevail in a case of false light publicity, John must establish: a publication (1) by 
the defendant about him; (2) that places him in a false light before the public—
essentially the publication of a false statement; (3) that is highly offensive to a 
reasonable person; and (4) that the defendant knew was false or acted in reckless 
disregard as to its falsity.  There is little doubt that the disclosures made by Lori were 
public in nature.  Publication of this information over the Internet would clearly satisfy 
the requirement of widespread disclosure.  If one or more of the statements of fact 
contained in the Internet posting (John has an STD, gave Lori genital herpes, dated 
another woman at the same time he had a relationship with Lori, and refuses to pay 
child support) are false, then the second element would be satisfied.  

Would the false statements made by Lori be highly offensive to a reasonable 
person?  Implying that John has a sexually transmitted disease or, more importantly, 
had infected Lori with genital herpes would arguably be highly offensive to a 
reasonable person.  Members of society may deem such behavior unacceptable.  Lori’s 
statement that John had dated another woman while in a relationship with Lori would 
not appear to rise to the level of a highly offensive false statement.  Absent a marriage 
or engagement relationship between John and Lori, a reasonable person might not find 
such conduct to be highly offensive.  Finally, failure to pay child support could easily be 
seen as highly offensive.  Certainly society would expect a father to pay child support 
as agreed to or ordered by a court.  

Lori’s statement to John that her posting on the website was part of the or else 
consequences she warned him about when he severed their relationship would be the 
starting point for John’s establishing knowledge, on the part of Lori, of the falsity of the 
factual statements made.  With no further information, it appears that Lori’s statements 
were made to punish John for terminating their relationship and not marrying Lori.  
John would argue that any false statements made by Lori were made because she was 
scorned and seeking retribution for John’s rejection of her marriage proposal.  

In an action for false light invasion of privacy John may recover damages for harm 
to the peace of his inner self and mental and emotional distress, as well as special 
damages.  John had stated to Lori that since learning of the posting he had not been able 
to sleep and was being treated for severe depression and anxiety.  Assuming John is 
able to prove a causal connection between the posting and the sleepless nights, anxiety 
and severe depression, he will be entitled to a recovery.  In addition, if John is able to 
establish the existence of actual malice as part of the prima facie case, recovery of 
punitive damages is possible.  

The defense available to Lori is either John consented to the publication of the 
statements or he waived his right to privacy.  There are no facts present in the case that 
indicate that John gave Lori permission to publish the statements or that he had waived 
his right to privacy.  The facts indicate that John was not aware of the publication until 
told by a friend and that when he learned of the publication he initially requested that 
Lookhear remove the posting and later asked Lori if she would remove the posting.  
Both requests were denied. 
 

6.  INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS 
 

To recover in an action for intentional infliction of emotional distress, John must 
prove that: (1) Lori’s conduct was extreme and outrageous; (2) Lori acted intentionally 
or recklessly; (3) he suffered severe emotional distress; and (4) Lori’s conduct caused his 
severe emotional distress.  Conduct that is extreme and outrageous is more than just 
highly offensive conduct; it must go “beyond all possible bounds of decency” as “to be 
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regarded as atrocious, and utterly intolerable in a civilized community.”115  Although 
Lori’s conduct may have been highly offensive to a reasonable person, the issue here is 
whether that conduct rises to the level of being extreme and outrageous.  Is Lori’s 
conduct beyond all possible bounds of decency as to be regarded as intolerable in a 
civilized community?  The answer to that question is most likely not.  The fact that Lori 
acted intentionally and with malice is not enough to classify her conduct as extreme and 
outrageous.  

It is clear that Lori intentionally posted the statements on the website.  When John 
called Lori to verify his suspicion that she had posted his profile, she admitted posting 
the profile.  She told John that the posting was part of the or else consequences she had 
warned him about when he severed their relationship.  Since he learned of the posting,  
John has not been able to sleep at night and is being treated for severe depression and 
anxiety.  The critical issue here for John is whether the emotional distress he has 
suffered is severe.  If John has in fact suffered severe depression, he will be able to 
establish this element of the claim. Several factors may be considered when determining 
the severity of John’s emotional distress, including the duration of the emotional 
distress and accompanying physical harm.  The facts, however, do not indicate the 
period of time that John suffered emotional distress nor do they indicate that the 
emotional distress has resulted in observable physical harm.  

John must also establish a connection between Lori’s conduct and the severe 
emotional distress that he has suffered.  Establishing a direct causal connection should 
not be difficult.  There are no facts indicating that John was experiencing insomnia, 
depression or anxiety prior to the posting of the statements by Lori.  John would most 
likely have medical documentation of the emotional distress that he is suffering and 
could leave the issue of causation to the jury to determine.  Assuming that the actual 
causal link is established, proximate cause would also be met.  Proximate cause is tied 
to foreseeability.  John would argue that Lori did recognize or should have recognized 
that her conduct was likely to bring about emotional distress.  John might also argue 
that not only did Lori recognize that her conduct was likely to cause him emotional 
distress but that she specifically intended that John suffer emotional distress as part of 
the or else consequences of severing their relationship.  In addition, the damages 
suffered by John, in light of the causal connection between Lori’s conduct and John’s 
severe emotional distress, are clear.  He has suffered insomnia, depression, and anxiety.  

 
 

VI.  CONCLUSION 
 

The Internet has become the primary source of information on every topic 
imaginable.  Websites exist where users can post information about personal matters, 
including postings about others that are not flattering or complimentary.  In turn, the 
targets of these postings have sought relief in the courts by filing suits against the 
website owners and the individuals who have posted the uncomplimentary comments.  
This case study has explored the ambit of potential tort liability to the user and the 
website owner.  Use of this case study as a pedagogical tool can advance student 
awareness and understanding of the legal liability and enhance the development of 
their critical thinking skills.      

   
 

                                                   
115 RESTATEMENT 2D OF TORTS § 46(1) cmt. d (1965). 


