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I.  INTRODUCTION 
 

The fairness doctrine was a bundle of federal regulations enacted beginning in the 
1940s, which applied to broadcasters using the public airwaves.  Under the doctrine, 
broadcasters were obligated to afford a reasonable opportunity for the discussion of 
conflicting viewpoints on controversial issues.1  This article focuses on the long and 
highly political history of the fairness doctrine, one that involved an extended struggle 
between Congress, the Federal Communications Commission (FCC), the courts, the 
Executive Branch, and broadcasters.  The history presented in this article shows the rise 
of the doctrine and how the FCC started to oppose it during the Reagan years.  The FCC 
then engaged in ruthless court battles to effect its repeal. Due to the efforts of the FCC, 
the doctrine was repealed in 1987.  The article also shows that Congress at that time was 
opposed to the repealing of the doctrine and made every effort to save it from its initial 
demise and to resurrect it thereafter.  It also discusses how Presidents Ronald Reagan 
and George H. W. Bush thwarted repeated attempts by Congress to save and resurrect 
the doctrine, and goes on to show that a bill for the same purpose was introduced in 
Congress during the Clinton administration but failed to become law.  

After the effort mounted during the Clinton administration, and in view of new 
technology that emerged thereafter, everyone presumed until very recently that the 
fairness doctrine was dead and buried.  That is until 2007, when several members of 
Congress, including presidential candidate Dennis Kucinich, brought the idea back and 
recommended hearings on legislation to enforce the doctrine.  In response, other 
members of Congress proposed legislation that would block reinstatement. This article 
shows why a newly enacted fairness doctrine would violate the First Amendment 
rights of those it would regulate.  The article further argues, on this ground and for 
other reasons, against reinstatement of the doctrine. 
 
 

II.  THE BEGINNING OF RADIO AND THE CREATION OF THE FCC 
 
In the early days of radio, broadcasters were largely unregulated and could 

broadcast on frequencies used by other stations, using the amount of power they each 
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thought necessary to reach their intended audiences. This ultimately caused chaos in 
the fledging broadcast industry because of the resulting interference. Responding to 
requests from broadcasters to bring order out of this chaos, Congress passed the Radio 
Act of 1927, through which it created the Federal Radio Commission (FRC), an agency 
that it authorized to regulate frequency assignments and power levels and to issue 
operating licenses to broadcasters for “public interest, convenience, or necessity.”2  In 
1934, Congress established the FCC and gave it the specific power to decide in issuing 
licenses and promulgating regulations to interpret what is required of licensees in 
meeting the public interest, convenience, or necessity.3 The broadcasting spectrum is a 
scarce resource because of the limited number of frequencies available for assignment 
without causing interference with adjacent signals.  At the time the FCC was created, 
Congress was primarily interested in radio as a means of broadcasting essential, useful, 
and/or entertaining content on the public airwaves to a mass audience, and believed 
that only a small segment of the population had the resources, energy, and expertise 
necessary to enter the medium for this purpose. From this orientation arose an 
assumption that the granting of a broadcasting license was a matter of privilege rather 
than right and that government had the right to impose conditions and restrictions on 
this privilege since the privilege was deemed to be in the public interest. In light of this 
perspective, the FCC instituted a bundle of federal regulations later known as the 
fairness doctrine.  These regulations collectively imposed an obligation on broadcasters 
to cover and provide a balanced picture of both sides of controversial issues.4 It is 
important to note that during the New Deal the focus of regulatory policy shifted from 
the Progressive Era concern for monopolistic practices brought on by the emergence of 
huge corporate entities to a concern with “shielding the public from the vicissitudes of 
the market place.”5 New Deal policy orientations persisted into the post-World War II 
period; knowing this about New Deal regulatory policy helps us understand the 
emergence of the fairness doctrine. What government sees as reasonable and proper is 
not always viewed as such by those on the receiving end of government decisions. 
Many broadcasters opposed the fairness doctrine, viewing it as nothing less than an 
unconstitutional restriction of their First Amendment free speech rights,6 a theme 
repeated many times during the long and contentious history of this doctrine.  

 
 

III.  THE BIRTH OF THE FAIRNESS DOCTRINE 
 
The roots of the fairness doctrine date back to Great Lakes Broadcasting v. Federal 

Radio Commission, which in 1929 upheld the position taken by the FRC that since the 
public airwaves were a scarce resource, government had a right to impose on 
broadcasters certain affirmative duties to their listeners.7  These duties obliged a 
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broadcaster, in exchange for the government granting a license to “broadcast in the 
public interest, convenience and necessity.”8 In language prescient to the fairness 
doctrine, this meant that “public interest require[d] ample play for the free and fair 
competition of opposing views, and the FRC believe[d] that the principle applie[d] . . . 
to all discussions of issues of importance to the public.”9  According to the court, this 
principle was applicable not only for matters pertaining to political candidates, but also 
to coverage of all issues of importance to the public.10  From the perspective of the FRC, 
this would make “certain that a diversity of religious, political and economic 
viewpoints ‘find their way in to the market of ideas.’”11  The FCC adopted and fortified 
these principles in a formal opinion issued by the FCC in 1949.12  The FCC stated 
directly that broadcasters must cover all sides of controversial issues, and in later 
decisions said that broadcasters must do this at their own expense if sponsorship of the 
opposing view was unavailable.13 Further the FCC ordered that the licensee must 
provide its own programming if no other source is available.14 Without officially 
codifying the fairness doctrine, Congress did, in effect, “statutorily approve”15 the 
doctrine in a 1959 amendment to Section 315 of the Communications Act of 1934, 
explicitly excluding from the definition of use of a broadcasting system such programming 
as bona fide news events, interviews, documentaries and on-the spot coverage of news 
events. The statutory approval of the fairness doctrine derives from language in the 
amended statute that states that none of the exceptions: 

 
[S]hall be construed as relieving broadcasters, in connection with the 
presentation of newscasts, news interviews, news documentaries, 
and on-the-spot coverage of news events, from the obligation 
imposed on them under this Act to operate in the public interest and 
to afford reasonable opportunity for the presentation of conflicting 
views on issues of public importance.16 

 
This language is important, because the Circuit Court for the District of 

Columbia later construed this as evidence that Congress gave tacit approval to 
the fairness doctrine even though it had never explicitly codified it in a statute.17 

 
A.  THE RED LION DECISION 

 
Broadcasters did not take kindly to regulation under the public trust rationale, 

believing that the government was violating their First Amendment free speech rights.18 
This issue came to a head in Red Lion Broadcasting Company v. FCC,19 the first Supreme 
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Court case to deal directly with the constitutionality of the fairness doctrine.  The Court 
unanimously held that “in view of the scarcity of broadcast frequencies, the 
Government’s role in allocating those frequencies, and the legitimate claims of those 
unable without governmental assistance to gain access to those frequencies for 
expression of their views, we hold regulations and rulings [on the fairness doctrine] at 
issue here both authorized by statute and constitutional.”20 The FCC regulations found 
by the Court in Red Lion to be constitutional provided that: 

 
When a personal attack has been made on a figure involved in a 
public issue . . . regulations . . . require that the individual attacked 
himself be offered an opportunity to respond.  Likewise, where one 
candidate is endorsed in a political editorial, the other candidates 
must themselves be offered reply time to use personally or through 
a spokesman.  These obligations differ from the general fairness 
requirement that issues be presented, and presented with coverage 
of competing views, in that the broadcaster does not have the option 
of presenting the attacked party’s side himself or choosing a third 
party to represent that side.21 

  
If there was any doubt of the legitimacy of the fairness doctrine, the Red Lion case 

put that question to rest.  In upholding its constitutionality on frequency scarcity 
grounds, the Court reasoned that because of scarcity in the broadcast spectrum, 
government had a responsibility to allocate the frequencies to serve the First 
Amendment rights of viewers and listeners. This allowed these viewers and listeners to 
have access to an uninhibited marketplace of ideas where the truth will ultimately 
prevail. The Court held this right to be paramount to the broadcasters’ assertions of a 
constitutional right to broadcast whatever they choose.22  

 
B.  ISSUES NOT RESOLVED BY RED LION 

 
The Red Lion case, however, left open two doors relevant to the fairness doctrine.  

In the first limitation on the case, the Court held that if it were later found that the 
fairness doctrine actually reduced, rather than enhanced, the coverage of controversial 
issues in terms of volume and quality, then the constitutionally of the doctrine could be 
reexamined.23 The second limitation lies with the fact that Red Lion did not clarify 
whether the fairness doctrine was an administrative initiative of the FCC or a statutory 
mandate of Congress.24  Because of these two facets of the Red Lion decision, further 
battles ensued over whether the fairness doctrine was still needed or had ever been 
needed at all.  The battles raged between members of Congress, who perceived the 
doctrine as having been codified by the 1959 amendment to the Communications Act of 
1954 (discussed previously) and by the FCC, which in due course wanted to abolish the 
doctrine and felt that it could do so because in its view Congress had never passed a 
statute mandating such a rule. Supporters of the doctrine in Congress felt that the 
fairness doctrine was necessary in order to ensure that broadcasters acted responsibly 
as public trustees.  The FCC in time concluded that the doctrine had become a 
hindrance to broadcasters and, notwithstanding Red Lion, impinged upon their 
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constitutional right to free speech. This set the stage for a war between opposing sides 
that raged during the 1980s.  This war eventually culminated in a decision by the FCC 
in 1987 to eliminate the requirements of the fairness doctrine.  

 
 

IV.  THE SLOW DEATH OF THE FAIRNESS DOCTRINE 
 
In 1981, Ronald Reagan took office as President and sealed the ultimate demise of 

the fairness doctrine when he appointed Mark Fowler as the Chairman of the FCC.  
Both were outspoken critics of the fairness doctrine and both wanted it withdrawn. 
Fowler sought to replace a public trustee concept with one that was market oriented. 

 
The public trustee concept doesn’t relate to reality. Because a 
broadcaster was a public trustee, the commission had an excuse to 
burden that public trustee with certain obligations on programming. 
When the commission starts to dictate programming, to me, that is 
an impermissible encroachment on the first amendment. 

The requirements it imposes in effect made this commission a 
national program director. I think, ideally, what we should do is go 
back to what we were originally, and that is a traffic cop. Make sure 
everyone’s on the right frequency; no protectionist philosophy. Let 
the marketplace decide what goes out over the airwaves.25  

  
The introduction of teletext in 1983 provided the first dent in the armor of the 

fairness doctrine. This new technology allowed use of previously unused portions of 
television broadcast signals for transmission of text and graphics to television receivers 
with decoding devices.  The FCC decided not to apply the fairness doctrine to this 
technology, stating that doing so would discourage similar technological advancements 
and therefore not be in the public interest.26  This gave opponents to the fairness 
doctrine (including some within the FCC) hope that new technology might one day 
obviate the scarcity rationale behind the fairness doctrine by providing many more 
outlets for dissemination of information to the public.  

 
A.  THE FCC QUESTIONS THE LEGITIMACY OF THE FAIRNESS DOCTRINE 

 
In 1984, the FCC issued a notice of inquiry to see whether there was a reason to 

apply the fairness doctrine to new technology, and even went a step beyond this by 
questioning the need for the doctrine to exist at all on grounds that the conditions 
originally supporting the rationale no longer existed.27  Certain members of Congress 
took umbrage at this position. Senator Earnest Hollings, who emerged as the biggest 
proponent of the fairness doctrine, chided FCC Chairman Fowler for this new initiative, 
and in effect threatened a strong backlash from Congress if the FCC did dispose of the 
fairness doctrine.28  
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26 Teletext Order, 53 Rad. Reg. 2D (P&F) at 1324, 48 Fed. Reg. 27,054 (1983). 
27 Inquiry into the General Fairness Doctrine Obligations Of Broadcast Licenses, 49 Fed. Reg. 20,317 
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B.  THE FIGHT BETWEEN THE FCC AND CONGRESS 
 

The FCC heeded this warning, but only partially.  It made no direct effort to repeal 
the doctrine, but did step further in that direction by issuing its 1985 Fairness Doctrine 
Obligations of Broadcast Licenses report (commonly referred to as the 1985 Report).29  
This report, while stating that the FCC was not eliminating the fairness doctrine at the 
time,30 nevertheless stated every reason why the FCC thought that it should be 
eliminated. The first thing the report did was attack the doctrine by saying that the FCC 
no longer considered it to be in the public interest.31  Rather, the FCC “believe[d] that 
the interest of the public viewpoint diversity is fully served by the multiplicity of voices 
in the marketplace today and that the intrusion by government into the content of 
programming occasioned by the enforcement of the [fairness] doctrine unnecessarily 
restricts the journalistic freedoms of broadcaster.”32  The report went on to question the 
constitutionality of the doctrine. The FCC concluded that the “fairness doctrine can no 
longer be justified on the grounds that it is necessary to promote the First Amendment 
rights of the viewing and listening public. . . . Were the balance ours alone to strike, the 
fairness doctrine would . . . fall short of promoting those interests necessary to uphold 
its constitutionality.”33  The FCC went further by stating that the fairness doctrine 
actually limited the amount that the public would learn about controversial issues.  The 
Commission also stated that it believed that the broadcasters were actually avoiding 
presenting controversial issues in their entirety, rather than facing governmental 
scrutiny and possible recourse for not showing both sides.34   

By all appearances, it seems that the only reason the FCC determined that it was 
not ready to repeal the fairness doctrine is that it believed that Congress would find a 
way to prevent this from happening.  Two proponents of the fairness doctrine, 
Congressmen Dingell and Wirth, were so outraged by the report that they wrote an 
opinion piece in the Washington Post calling the report something for the “ash heap.”35 
The FCC knew that the backlash from Congress would be so great as to make it 
imprudent at that time to attempt to repeal the doctrine. If pushed, Congress would 
probably have passed a bill to codify the fairness doctrine through statute, and if it 
became law, the FCC would lack the power to repeal it.  The FCC instead prepared to 
mount a battle in the court system.  It had encouragement from a footnote in a case 
entitled FCC v. League of Women Voters of California, in which the Supreme Court stated 
the following: 

 
The prevailing rationale for broadcast regulation based on spectrum 
scarcity has come under increasing criticism over the recent years.  
Critics charge, including the incumbent Chairman of the FCC, that 
with the advent of cable and satellite television technology, 
communities now have access to such a variety of stations that the 
scarcity doctrine is obsolete. . . . We are not prepared, however to 
consider our longstanding approach without some signal from 
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33 Id at 102 FCC 2d 156. 
34 Id at 102 FCC 2d 161. 
35 Devins, supra note 11, at 155 (quoting John Dingell and Timothy Wirth, The Fairness Doctrine Can 

Help, Wash. Post. Mar. 1 1986, at A21 Col.1). 
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Congress or the FCC that technological developments have 
advanced so far that some revision of the broadcast system may be 
required.36     

 
Perhaps the FCC intended the Fairness Doctrine Obligations of Broadcast Licensees 
report to be the very kind of signal that the Court said it needed before taking off on a 
different course. 

As part of the larger battle over the fairness doctrine, supporters of the doctrine 
outside of Congress took matters to court in Telecommunications Research and Action 
Center (TRAC) v. FCC (hereinafter referred to as TRAC)37 over the FCC’s decision not to 
apply the doctrine to transmissions using teletext. The FCC’s position in this D.C. 
Circuit case was that teletext is fundamentally different from regular broadcasting 
because it consists mostly of printed text and therefore functions more like a 
newspaper—which clearly would not have to comply with the doctrine—than a radio 
or television broadcast.38  The FCC reasoned that teletext users are not obliged to listen 
or view teletext in the manner traditional to broadcasting, but rather may skip and scan 
through the transmission in much the same way that a reader does with a newspaper. 
As such, the FCC argued, teletext is not a broadcast as defined by published 
broadcasting guidelines and therefore is not subject to the fairness doctrine.  In the 
same vein, the FCC further argued that the Red Lion scarcity rationale applied only to 
media in which there is immediacy in use by the viewer, but with teletext the user 
could decide when and how often to view the content, something not possible with 
standard broadcasts.39 The court did not agree with the FCC’s argument, holding, in an 
opinion delivered by Judge Robert Bork, that because transmission of teletext takes 
place over traditional frequencies, it fits the definition of a “broadcast.”  The court also 
rejected the argument that there was no immediacy in the use of teletext,40 and 
concluded from this that such transmissions were subject to content regulation under 
the scarcity rationale as held in Red Lion.41  

The FCC lost this particular battle, but gained something of extreme importance 
for its future efforts to abolish the fairness doctrine entirely. While refusing to hold the 
fairness doctrine unconstitutional as applied to teletext transmissions, the court in 
TRAC gave the FCC something equally valuable in the battle over the fairness doctrine: 
a holding that Congress “never made the fairness doctrine a binding statutory 
obligation.”42 The FCC had not asked for such a holding, but the holding was 
immensely good news for the position of the FCC.43  Absent some other contrary court 
decision, the Commission no longer had to contend with an argument that withdrawal 
of the fairness doctrine would violate a statutory mandate enacted by Congress.44  It no 
longer had to mount a constitutional attack on the doctrine as the principal means of 
abolishing it.45  

Refusing to buckle to the FCC, Congress fought back hard in the 1985 Senate 
Report on FCC budgetary appropriations, ordering the FCC not to change or alter the 

                                                   
36 FCC v. League Of Women Voters Of California, 468 U.S. 364, at 376, n. 11 (1983). 
37 Telecommunications Research and Action Center v. FCC, 801 F.2d 501 (D.C. Cir. 1986). 
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39 Id. at 841. 
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44 Id. at 57. 
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fairness doctrine during the fiscal year in question.46 Although not legally binding, the 
report accomplished the purpose intended by Congress: the FCC complied.47  Congress 
then issued a report that required the FCC to devise new ways to enforce existing 
fairness doctrine regulations and present a report to this effect to Congress.48 Thus, if 
the FCC were to alter or eliminate the fairness doctrine on its own accord, it would be 
going directly against the expressed will of Congress.  This made it hard for the FCC to 
do anything, because Congressional recourse would have been too extreme.49  The 
FCC’s best chance for elimination of the fairness doctrine at this point was still in the 
courts.  If it could get the courts to agree that the fairness doctrine was either 
unconstitutional or against the public interest, it would have all of the ammunition that 
it needed for complete annihilation of the fairness doctrine. 

The first in a series of cases that the FCC would use was Meredith Corporation v. 
FCC,50 a case involving a fairness doctrine complaint brought by the FCC against the 
Meredith Corporation, owner of a television station in Syracuse, New York, that had 
sold airtime for a commercial for a nuclear power plant.  The advertisement claimed 
that the power plant was a “sound investment for New York’s future.”51  A group 
called Syracuse Peace Council (SPC) had originally complained to the FCC on grounds 
that the Meredith Corporation violated the fairness doctrine by not presenting opposing 
viewpoints on the issue of whether the nuclear power plant was a “sound investment 
for New York’s future.”52  SPC claimed the alleged economic soundness of the nuclear 
power plant was a matter of considerable controversy and of public importance, citing 
many newspaper articles on point as evidence of the controversy, and submitted 
petitions that it had acquired from citizens opposed to the power plant.53  Meredith 
responded, alleging that the advertisements did not cover a controversial issue 
inasmuch as the sound investment language amounted to nothing more than a tag line 
intended for dramatic effect and that the reason for the ad was to demonstrate a need to 
eliminate dependence on foreign oil.54  Meredith further argued that the advertisements 
were not controversial when aired because by then the New York State Public Service 
Commission had already approved the plan for construction of the plant.55  Then 
Meredith made the argument that the Fairness Doctrine Obligations of Broadcast 
Licensees had in effect eliminated the fairness doctrine, and that the FCC should take 
the initiative and formally repeal it, an action that would clear Meredith of any 
violations.56 In order to avoid having to repeal the fairness doctrine at a sensitive 
juncture, the FCC argued that Meredith had no standing to argue its case in court.  
After a preliminary finding by the court that Meredith had violated the fairness 
doctrine, Meredith voluntarily gave SPC some free airtime.57 The FCC “found that 
Meredith subsequently acted in good faith after the complaint was filed by allowing 
SPC airtime . . . and thus no remedy was called for.”58   

                                                   
46 S. Rep. No. 99-150, at 74 (1985). 
47 Devins, supra note 11, at 157. 
48 H.R. Rep. No. 90-1005 (1986). 
49 Devins, supra note 11, at 157. 
50 Meredith Corp. v FCC, 809 F.2d 863(D.C. Cir. 1987). 
51 Id. at 866. 
52 Id. 
53 Id. 
54 Id. 
55 Id. 
56 Id. at 870. 
57 Id. at 868. 
58 Id. 
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The constitutionality of the fairness doctrine was approached in a sister case 
argued the same day as Meredith, Radio-Television News Directors Association (R-TNDA) 
v. FCC.59 In this case, the petitioners sought:  

 
[To review] the FCC’s 1985 [R]eport on the fairness doctrine, . . . 
which the Commission concluded the fairness doctrine violates the 
first amendment and no longer serves the public interest but 
nevertheless declined to institute a rulemaking to eliminate or 
modify the doctrine. In light of the Report, Petitioners ask this Court 
to declare the fairness doctrine unconstitutional and the 
Commission’s failure to eliminate it, arbitrary and capricious.60 

 
Although the FCC was the opposing party in this action, such relief granted to the 

petitioner on constitutional grounds would be a great victory for the FCC in its quest to 
eliminate the fairness doctrine.  The FCC, while not wanting to repeal the doctrine on its 
own accord, “heartily endorsed this effort to compel judicial eradication of the 
doctrine.”61  In a tactical move, the FCC opposed an intervener action brought to 
dismiss the action on grounds of lack of jurisdiction, “noting that the doctrine ‘generally 
aggrieves all broadcasters as well as not serving the public interest.’”62 

Taking into account both cases, the D.C. Circuit professed puzzlement over the 
tactics employed by the FCC. In a footnote in the Meredith case Judge Silbeman wrote: 

 
[I]n our companion case . . . R[-]TNDA—argued the same day as the 
instant case—where an association of broadcasters asked us to hold 
the fairness doctrine unconstitutional based on the 1985 Fairness 
Report, the Commission welcomed this court review.  But here, 
where the doctrine has actually been applied the commission seeks 
to avoid a ruling on a constitutional issue.  We must admit that for 
the Commission to adopt such a cautious position on the propriety 
of judicial review here is somewhat puzzling in light of what it 
argued in R[-]TNDA.63  

 
The D.C. Circuit surely recognized that this was a political ploy on the part of the 

FCC to have the courts destroy the fairness doctrine on constitutional grounds so that it 
would not have to act on its own to withdraw the doctrine. Eliminating the doctrine 
would have been a very politically risky maneuver in light of congressional sentiments 
on the issue.  The FCC was in a bind, however, for if the court affirmed the action taken 
in Meredith, the Commission would then have to act to repeal the fairness doctrine, 
thereby provoking a congressional backlash, or refuse to do so and risk admitting, in 
effect, that the fairness doctrine still served its intended purpose.  Neither of these 
options appealed to the FCC.  We can be sure that the Circuit Court realized that this 
was the reason the FCC was ready to have the Meredith case dismissed for lack of 
standing, and wanted to fight the fairness doctrine in R-TNDA.64  

                                                   
59 Radio-Television News Director Association v. FCC, 809 F.2d 860 (D.C. Cir. 1987) 
60 Id at 862 (footnote deleted). 
61 Devins, supra note 11, at 158. 
62 Id, quoting Meredith, supra note 50. 
63 Meredith, at 868, n. 3. 
64 Id at 873. 
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The D.C. Circuit wanted to avoid being the proxy for the FCC in its battle with 

Congress over this issue, and ended up siding with the interveners in R-TNDA by 
ordering the case dismissed for lack of jurisdiction. The court held that the 1985 Report 
did not constitute an agency action and was therefore not a subject of appeal in the D.C. 
Circuit.65 In the Meredith case, the court chided the FCC for not addressing the 
constitutional issue.  “The Commission . . . confuses quasi-judicial role with a quasi-
legislative one.  Whether or not it may refuse to initiate a rulemaking in light of its 
Fairness Report-the issue on our companion case [Meredith]- it may not simply ignore a 
constitutional challenge in an enforcement proceeding.”66  The court then spoke about 
the role of an administrative agency and said that an agency must assess any claim or 
defense upon which the agency may take action. The court denied the FCC’s lack of 
standing argument, noting that finding against Meredith could possibly result in 
Meredith being subject to a broadcast license revocation proceeding, a turn of events 
that “has its own coercive impact.”67   Accordingly, the court remanded the case to the 
FCC and instructed it to consider Meredith’s constitutionality argument if “it concludes 
that in light of its [1985] Fairness report it may not or should not enforce the [fairness] 
doctrine because it is contrary to the public interest.”68 

Even though the FCC had not asked for the remand in Meredith, it greeted it with 
open arms.  With the court order now in its arsenal, the FCC informed Congress that it 
had no other choice but to finally resolve the fairness doctrine challenge asserted in 
Meredith.69 The date for the Meredith rehearing was January 13, 1987.70 Prior to the 
rehearing, the FCC made an Order Requesting Comment on the issue, stating: 
“Although the commission does not ordinarily seek public comment in an adjudicatory 
proceeding, because of the general importance of the issues in this case, the 
Commission will entertain comments from all interested members of the public as 
parties to this adjudicatory proceeding.”71  Then, within a month, the FCC began to look 
for alternatives to the fairness doctrine as previously mandated by Congress.72  

At this point, it was obvious to Congress what was going to happen.  In view of the 
FCC’s 1985 Report, there was little doubt that when the FCC took up the issue as 
required by the terms of the Meredith remand, it would abolish the fairness doctrine in 
its entirety.  Congress, in an effort to save the doctrine, decided that it should use its 
legislative power to codify the fairness doctrine prior to the FCC abolishing it.  The 
House swiftly brought the matter up,73 and Senator Hollings did the same, introducing 
an identical bill in the Senate.74  The bill passed overwhelmingly in both houses.  The 
House vote was 302 to 102, and the Senate was 59 to 31,75 margins showing 
overwhelming support in Congress on the issue.  Senator Hollings, when opening 
debate on the Senate floor, stated that “as long as broadcasters are granted exclusive use 
of a scarce and valuable resource, Congress can and should condition the grant of the 
necessary license with and obligation to serve the public in a fair and balanced 
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manner.”76 Dismissing the view that this amounted to government censorship, he 
further concluded that this “prevent[s] broadcasters from censoring the rest of us—
those who don’t have broadcasting licenses.”77 The opponents of the bill noted that 
there was an explosion in the number of radio and television station since the inception 
of the fairness doctrine, and that this enabled dissemination to the public of all sides of 
an issue, thereby obviating any further need for the doctrine.78 Representative Tauke 
was the main opponent of the bill and dismissed the fairness doctrine as nothing short 
of government censorship.79  Senator Hollings, who framed the debate in terms of good 
public policy and the regaining of legislative control over broadcasters, then launched 
an attack against the FCC, saying that this was a “misguided vendetta against the 
fairness doctrine.”80 The opponents of codifying the fairness doctrine in turn stated that 
they questioned the constitutionality of the measure as an infringement on First 
Amendment rights and also questioned the appropriateness of so-called public trustee 
regulation.  Proponents reminded Congress that the Supreme Court considered the 
issue in the Red Lion case, and that the fairness doctrine passed constitutional muster.81 

The bill then went to President Reagan for signing, but he promptly vetoed it. The 
President stated in his veto message that “this kind of content-based regulation by the 
federal government is . . . antagonistic to the freedom of expression guaranteed by the 
First Amendment.”82  The veto was not a surprise; Reagan had made it abundantly clear 
on numerous occasions how adamantly he opposed the fairness doctrine. Reagan had a 
long association with broadcasting, first with radio and later with television, and this 
shaped his view of the doctrine.  President Reagan had been a part of radio since “[he] 
first scratched a crystal with a wire . . . Before moving to Washington [he] earned [his] 
living exercising [his] First Amendment rights on radio . . . sp[eaking] about 
controversial issues five days a week.”83 The President considered his position to be a 
free market approach to broadcasting.  Opposition to the fairness doctrine in the 
administration did not arise just because the President personally opposed it. Both the 
Justice Department and the Commerce Department supported the veto, and there were 
rumors that the White House staff had endorsed the position taken by these two 
departments.84  

Upon trying to muster support for overturning the veto, the proponents of the 
fairness doctrine conceded that they did not have enough support to get the two-thirds 
vote needed to override.85 Instead, they tried a political maneuver by including the 
statutory language codifying the doctrine in a catchall spending bill.86 This failed just as 
the original bill had. President Reagan was so opposed to the fairness doctrine that he 
said he would veto the entire $600 billion spending bill if it included the fairness 
doctrine.87  At this point, there was an attempt by the House leadership to strike a 
compromise with Reagan.  The solutions included limiting the fairness doctrine to 
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television, or only to small markets; or imposing a moratorium on the doctrine in order 
to determine whether the original rationale still applied; or even making a fairness 
doctrine law that would sunset in the future.88  Reagan would not budge on the issue, 
and the House relented, having no real choice lest it put the massive spending bill in 
jeopardy.89  FCC Chairman Dennis Patrick, who had succeeded Mark Fowler in that 
role, said: “[W]e’re pleased the President stood firm in his commitment to fundamental 
First Amendment freedoms.  In the end, the interest of the American people are best 
served by the unfettered debate insured by a free press, both print and electronic.”90  
Senator Hollings saw this not as a defeat, but merely as a setback.  He let people know 
that he would keep on pressing the doctrine, promising, “We’ll be back.”91  

 
C.  THE FCC REPEALS THE FAIRNESS DOCTRINE 

 
After the presidential veto, with Congress out of the way (at least for the time 

being), the FCC now faced little risk in repealing the fairness doctrine.  On August 4, 
1987, one month after the veto, the FCC unanimously voted to repeal the fairness 
doctrine.92 The FCC released a report entitled In Re Complaint of Syracuse Peace Council 
Against Television Station WTVH.93 In this report, the FCC referred to the findings made 
in the 1985 Report and reiterated the point that the fairness doctrine provides a 
“powerful incentive not to air a controversial issue.”94 The FCC then noted that at least 
60 cases had been reported in which the broadcasters did not air a story because of fear 
of violating the fairness doctrine.95 These cases had enough of a chilling effect in the 
determination of the FCC to decline the offer given in Meredith “that the commission 
need not decide on the constitutional issue if it finds the doctrine ‘contrary to the public 
interest.’”96 Rather, the FCC took the larger step of deciding that the fairness doctrine 
was unconstitutional.97 It dismissed the Red Lion holding of the doctrine’s 
constitutionality as having become irrelevant because of technological changes in the 
industry.    

 
Under the standard of the review set forth in Red Lion a 
governmental regulation such as the fairness doctrine is 
constitutional if it furthers the paramount interest of the public in 
receiving diverse and antagonistic sources of information.  Under 
Red Lion, however, the constitutionality of the fairness doctrine 
becomes questionable if the chilling effect resulting from the 
doctrine thwarts its purpose. . . . Because the net effect of the fairness 
doctrine is to reduce, rather than enhance the public’s access to 
viewpoint diversity; it disserves the First Amendment interest of the 
public.  This fact alone demonstrates that the fairness doctrine is 
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unconstitutional under the standard of review establishes in Red 
Lion.98 

 
The FCC then stated that it believed there was no longer a scarcity in the number 

of broadcast outlets available to the public.99  The Commission noted that many had 
questioned the uniqueness of scarcity in the electromagnetic spectrum compared to 
other types of media. While admitting that there is spectrum scarcity, the FCC could not 
see a difference between regulating broadcasting and regulating print media.  “Since 
scarcity is a universal fact, it can hardly explain regulation in one context and not 
another.”100  “[We] believe that an evaluation of First Amendment standards should not 
focus on the physical differences between the electronic press and the printed press, but 
in the functional similarities between these two media and upon the underlying values 
and goals of the First Amendment.”101  For strategic reasons, the FCC purposely 
phrased all of its arguments within constitutional parameters. It knew that there would 
be court challenges to repeal the fairness doctrine, and taking this approach would 
provide justification for a court to rule the fairness doctrine unconstitutional.102 

Intending to soften the blow to Congress, the FCC issued its congressionally 
mandated report on alternatives to the fairness doctrine on the same day as the report 
that repealed it.103 Not surprisingly, the FCC concluded that there was no alternative to 
the fairness doctrine that would be as appropriate as eliminating the doctrine 
altogether.104 Proponents of the fairness doctrine considered the timing of the report to 
be rather suspect, and said that relations between Congress and the FCC had actually 
deteriorated.105 

The FCC accomplished its goal of getting the courts to take a fresh look at the 
fairness doctrine.  The first case heard on this issue after the FCC’s repeal of the doctrine 
was Syracuse Peace Council v. FCC.106  If the court could now be convinced to rule that 
the fairness doctrine was unconstitutional, based on matters contained in the FCC’s 
report repealing the doctrine, and assuming the Supreme Court did not rule otherwise, 
this would then be the last that would be heard of the doctrine.107  Instead, the court, 
examining the same facts that were put forward in Meredith case, avoided the 
opportunity to decide the case on constitutional grounds, and focused instead on the 
fact that “the FCC decision that the fairness doctrine no longer serves the public interest 
is a policy judgment.”108  The court gave customary deference to the findings of the FCC 
on this issue, and only made sure that the Commission did not “act arbitrarily or 
capriciously in the exercise of [the] policy judgment.”109 Using the FCC report, the court 
upheld the finding of the FCC that the doctrine was not in the public interest.110  This 
was a hollow victory for the FCC because the court refused to rule the doctrine 
unconstitutional and merely concluded that the FCC acted properly whether or not the 
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Commission’s own determination of unconstitutionality was correct.111 The fairness 
doctrine was dead as a regulation, but it was still not necessarily dead and gone forever 
since no court had yet ruled it unconstitutional.  The courts were again able to “duck[] 
the constitutional question,”112 thus upholding the Red Lion case law allowing for 
regulation of content in broadcasting and leaving the possibility of new congressional 
initiatives.113  

Senator Hollings held true to his promise of returning to the issue.114  He 
introduced, along with co-sponsors Inouye and Danforth, the Fairness in Broadcast Act 
of 1989.115 According to its sponsors, the bill was necessary because of “the action of the 
FCC to repeal the fairness doctrine.”116 The sole purpose of the bill was to codify the 
fairness doctrine, based on the findings of Congress that concluded that there was a 
continuing need for the doctrine.  The House, in a bill sponsored by Representative 
Dingell, offered almost identical language to the Senate version.117 President George H. 
W. Bush opposed the fairness doctrine almost as much as Reagan did, and he 
threatened to veto the bill.118  Even though it passed the House with overwhelming 
support, the measure never made it to the Senate floor.  The bill reappeared two years 
later as The Fairness in Broadcasting Act of 1991,119 and again the House passed it, but it 
died in the Senate after the president once more threatened a veto.120 

The doctrine was in court again in 1992, in Arkansas AFL-CIO v. FCC (hereinafter 
referred to as KARK).121 The AFL-CIO claimed that KARK-TV failed to give adequate 
coverage to opponents of a referendum for Arkansas to change its usury limits.  
Holding that the balanced coverage requirement of ballot issues derived from the 
fairness doctrine, which the FCC had repealed, the Eighth Circuit agreed with the 
rationale of the D.C. Circuit in the Syracuse Peace Council case, stating, “[We] find that 
the elimination of the fairness doctrine is an appropriate agency response to changed 
circumstances.”122 A dissenting opinion in the case argued that Congress actually 
codified the fairness doctrine in 1959, and that therefore it would take an action on the 
part of Congress to repeal the doctrine.123 This apparently spurred Senator Hollings 
back into action.  The next year, he introduced The Fairness in Broadcasting Act of 
1993,124 but this time the bill went nowhere at all and everyone presumed the fairness 
doctrine was at last dead and buried.125  That is, until 2007.   
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D.  CONGRESS STARTS TO REEXAMINE THE NEED FOR THE FAIRNESS DOCTRINE 
  
Shortly after the 2006 midterm elections, Democratic Representative and 

Presidential candidate Dennis Kucinich announced that he would use his new position 
as Chairman of the Domestic Policy Panel of the House Government Reform 
Committee, to hold hearings on reviving the fairness doctrine.126 This was widely seen 
as an attempt by the Democrats to mount an assault on conservative talk radio.  
Democratic Speaker of the House Nancy Pelosi stated that she would pursue the 
issue,127 which brought it to the forefront of debate. Conservative talk show host Rush 
Limbaugh has long said that movement toward reenacting the fairness doctrine is an 
attempt by liberals to “‘Hush Rush’ and other conservative talk-show hosts.”128 
Limbaugh is said by liberal commentators to be an “irritant in polite media circles and 
an annoyance to congressional liberals and nobody really likes him except his millions 
of listeners.  Under those circumstances, the Fairness Doctrine would be the way to do 
him in.”129 

Fearing an assault directed solely at talk radio, which the Republicans see as their 
domain, Republican Senator Norm Coleman and Republican Representative Mike 
Pence introduced the Broadcaster Freedom Act of 2007.130 This legislation would make 
it illegal to use public money to reinstate the fairness doctrine. Reinstatement of the 
fairness doctrine is also opposed by current FCC Chairman Kevin Martin, who states he 
“see[s] no compelling reason to reinstate the fairness doctrine in today’s broadcast 
environment.”131 Nobody really expects statutory resurrection of the fairness doctrine in 
the current political environment—President George Bush would veto it, and Congress 
likely would not have the votes for an override—nor is the FCC likely to revive it 
through new regulations given the current leadership in that agency.  

 
 

V.  THE RESURRECTION OF THE FAIRNESS DOCTRINE IS  
UNLIKELY DUE TO CHANGES IN TECHNOLOGY 

 
The long history of the rise and fall of the fairness doctrine poses important 

questions about policy and constitutional issues. Over the years, it appeared on a 
number of occasions ready to die, but it seems never buried. What can be said about the 
doctrine is that it has had considerable supporters and detractors over the years, and 
that driving forces for support or opposition have been politics and ideology.  Under 
the circumstances, we might see a reappearance of the doctrine, in the form of either a 
statute or a regulation. Whether we will or not largely depends on a change of currently 
existing politics. What seems clear is that there would be opponents of a new form of 
the fairness doctrine, and that they would bring a challenge in court. Some court, 
perhaps the Supreme Court, would have to revisit the Red Lion decision and decide 
whether because of changed circumstances, including technological advances, the 
constitutional balance tilted in favor of broadcasters and against allowing regulation of 
content in the industry.  
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The Court in Red Lion ruled that “scarcity is not a thing of the past.  Advances in 

technology . . . have led to more efficient utilization of the frequency spectrum, but uses 
for that spectrum have grown apace.”132  This suggests that the Court would reexamine 
the scarcity rationale for the fairness doctrine in light of advances in the frequency 
spectrum that have increased dramatically since Red Lion was decided in 1969.  The 
premise of the scarcity rationale is that the broadcasting spectrum is finite and thus 
there are only so many broadcast frequencies available; government therefore leases 
these spaces for use by private entities called upon to act as good stewards in the public 
interest.133  It appears that advances in bandwidth utilization technology have been able 
to keep apace with or even surpass the uses for broadcast spectrum since the Red Lion 
decision.  In 2005, the FCC released a position paper entitled The Scarcity Rationale for 
Regulating Traditional Broadcasting: An Idea Whose Time Has Passed.134  Comparing 
advances in bandwidth utilization to advances in construction technology that allow 
more use of a single piece of scarce land by building taller buildings, the paper held:  

 
Throughout the history of radio, new techniques and technologies 
have enabled more and more communications to occur via spectrum 
use. Recently announced techniques and technologies of this type 
include secondary markets, “overlay” and “underlay” rights, 
easements, “commons” models, Ultra Wide Band, Software Defined 
Radios, Frequency Agile Radios, Digital Television and Digital 
Radio. Thus, scarcity is not an inherent barrier to more users and 
communication, but a horizon that continually recedes as inventions 
advance.135 

 
In the 1985 Report, the FCC noted that since the Red Lion case there has been an 

increase of forty-eight percent in the overall number of broadcast radio stations136 and 
twenty-eight percent increase in the overall number of broadcast television stations.137 
This does not take into account other media capable of communicating with the public, 
such as cable television, satellite television, satellite radio, and broadcasts over the 
Internet.  There is no doubt that the availability of information to the American public 
has so increased that it would be hard to imagine the Supreme Court finding a need  for 
the fairness doctrine based on the scarcity rationale. One powerful argument against 
such a finding is that any medium, including a newspaper, faces arguments that it is a 
scarce resource.  Newspapers rely on such scarce resources as ink and paper.  Further, 
newspaper businesses must contend with scarce space to locate offices in which to 
produce the product, as well as crowded roads by which to deliver the product to end 
users.  It would surely be shocking if the Supreme Court upheld content regulation of 
newspapers on such flimsy grounds. Perhaps the rationale for regulation of the 
broadcast industry rests on similarly weak grounds, at least under current conditions.   

One particular rationale where the Supreme Court might break from the Red Lion 
decision is the growth in the number of potential broadcasters may not have kept apace 
with the technology increases in the number of available stations.  The Court in Red Lion 
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made particular note that there “are substantially more individuals who want to 
broadcast than there are frequencies to allocate.”138 This is no longer true, which is 
contrary to a basic tenet of Red Lion.  A 2005 FCC position paper found as follows:  

 
[P]ortions of the radio frequency spectrum are not in use for 
significant periods of time. Earlier, the FCC had UHF (sic) television 
and FM radio licenses sitting on its shelves for decades and could 
not give them away. In other words, even if the supply of spectrum 
is finite, the demand for it may not be infinite.139  
 

Red Lion also left open the possibility of reexamining content regulation if it fails to 
yield intended public interest purposes.  The Court noted that: 

 
[If] political editorials or personal attacks will trigger an obligation 
in broadcasters to afford the opportunity for expression to speakers 
who need not pay for time and whose views are unpalatable to the 
licensees, then broadcasters will be irresistibly forced to self-
censorship and their coverage of controversial public issues will be 
eliminated or at least rendered wholly ineffective.  Such a result 
would indeed be a serious matter, for should licensees actually 
eliminate their coverage of controversial issues, the purposes of the 
doctrine would be stifled. . . . And if experience with the 
administration of these doctrines indicates that they have the net 
effect of reducing rather than enhancing the volume and quality of 
coverage, there will be time enough to reconsider the constitutional 
implications.140 

 
This is the so-called chilling effect discussed anecdotally in the Syracuse Peace 

Counsel case and addressed in the 1985 FCC report that referenced about 60 cases where 
broadcasters declined to cover an issue rather than face a fairness doctrine complaint.  

There is considerable evidence of the possibility of using the fairness doctrine as a 
tool to frustrate political opposition.  Bill Ruder, Assistant Secretary of Commerce 
under President Kennedy, admitted to using the fairness doctrine to harass “right wing 
broadcasters and hope the challenges would be so costly to them that they would be 
inhibited and decide it was too expensive to continue.”141  Twenty-one times during the 
intense antiwar demonstrations of October 1969, Nixon told his underlings to take 
“specific action relating to what could be considered unfair network news coverage.”142  
In addition, an empirical study conducted in 1997 found evidence showing that the 
fairness doctrine had a chilling effect on getting ideas to the public.143 The study 
observed radio licensee choices in selecting the profit-maximizing quantity of 
informational programming versus other sectors of programming. The study found that 
in 1987 there was a huge increase in informational programming compared to other 
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types of programming on broadcast radio.144 This coincided with a huge increase in talk 
radio.145 The authors of the study concluded that: 

 
The data suggest that even in the absence of free entry, 
informational programming increased with the lifting of regulatory 
burdens. This is evidence that the old rules indeed provided a 
disincentive to broadcasting informational programs. The Supreme 
Court, if it is still looking for a “chilling effect” might carefully 
examine this experience in the radio broadcasting market.146  

 
This surge in talk radio arguably led to calls for the return of the fairness doctrine.  

Democrats called for the return of the fairness doctrine based on a “rationale [that] was 
commonly characterized in news reports as an attempt to apply pressure on radio 
broadcasters viewed as antagonistic to Congress and the [Clinton] administration.”147  
The calls for the return of the doctrine continued after the Clinton years and then 
became an attack on talk radio. Talk radio is now dominated by political conservative 
voices that thrive in that market, but a place where political liberals have had trouble 
gaining any footing.148  Reinstatement of the fairness doctrine would require 
broadcasters to allow, without charge, a response to everything said in a political 
context on talk radio,149 and would require them to create their own programming 
content for this purpose if not otherwise available. The Supreme Court, if it could not 
rely on the scarcity rationale for imposing the fairness doctrine, would likely find 
reasons to strike down such an imposition upon the private sector.    

 
 

VI.  CONCLUSION 
 
The fairness doctrine arguably served a good purpose at one time, but that time 

has long since passed. The purpose of the fairness doctrine, premised on the 
assumption that broadcast bandwidth was a scare resource, was to ensure that there 
would be a place for all points of view in the marketplace of ideas. Technological 
advances, however, have negated the rationale for the doctrine.  With new technology, 
there comes an increase in the volume of information available for broadcast on those 
scarce bandwidths. The supply of information on the public bandwidths now exceeds 
the demands for space to broadcast on the bandwidths. More importantly, technology 
has allowed for the dissemination of ideas in ways that do not use the broadcast 
spectrum at all.  Thus, even allowing that the broadcast spectrum might be a scarce 
resource, the availability of means to convey information to the public at large is no 
longer scarce.  Instead of serving a purpose of providing wider availability of 
information, the fairness doctrine instead had a chilling effect on information 
dissemination.  It was a tool used to subvert political opposition, and, after its repeal, 
there was a large increase in informational broadcasting, especially in the area of talk 
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radio.  To force talk radio, or any other broadcast medium, to give free airtime and 
programming to individuals who feel aggrieved by something broadcast, serves no 
valid purpose. To force broadcasters at their own expense to provide opposing views to 
all material, would be as absurd as forcing all print media and Internet sites to allow 
responses to any controversial issue addressed by them.  The fairness doctrine is dead, 
and it needs a final burial.  
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