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I.  INTRODUCTION 
 

There is no doubt that the rapid growth of the Internet and the development of the 
World Wide Web have significantly affected the way we communicate, conduct 
business, and interact with one another.  Internet technology has been seamlessly 
integrated with our everyday activity to the point that most do not give its use a second 
thought.  Most Internet users are oblivious to its mechanics and the physical location of 
those with whom they interact.  The Internet, like all technology, pushes the boundaries 
of traditional legal rules and concepts, and the law of personal jurisdiction is no 
different.  The contemporary framework of personal jurisdiction analysis is now at least 
two generations old, and it is based on assumptions about personal contacts that have 
been significantly altered with the rapid growth in communications and business 
technology.  In light of these significant technological advances, courts must now 
decide how to fit the square peg of Internet contacts into the round hole of the 
traditional personal jurisdiction analysis.   

Determining whether personal jurisdiction exists for nonresident defendants in 
state court has always been more art than science.  The minimum contacts test of 
International Shoe v. Washington and its progeny, while not exactly clear, at least 
provided interstate actors a framework to predict personal jurisdiction.  However, 
considering the proliferation of interstate contacts that occur through the Internet and 
the multiple and diverse legal decisions regarding what is required to obtain personal 
jurisdiction to adjudicate a contract dispute, the current state of personal jurisdiction in 
Internet contract litigation is unpredictable, legally inefficient, and ultimately unfair at 
best.  This article will provide an overview of the history and background of personal 
jurisdiction, uncover jurisdictional problems unique to the Internet, analyze the 
emerging standards for determining personal jurisdiction through Internet contacts, 
and advocate for the adoption of a unified standard. 

 
 
 
 

                                                   
* J.D., Assistant Professor of Business Law, Western Illinois University. 
** S.J.D., Professor of Business Law, East Carolina University. 
*** J.D., Professor of Business Law, Southeastern Oklahoma State University. 



140/Vol.18/Southern Law Journal  
II.  BACKGROUND AND OVERVIEW OF PERSONAL JURISDICTION 

 
Personal jurisdiction is defined as the legal power and authority of a court to hale a 

person into its adjudicative process, to declare the rights of that person, and to grant 
relief.1    It is the plaintiff, by virtue of filing a case, who is allowed to choose the 
location of the court in which the dispute will be heard.  Not surprisingly, the plaintiff 
typically chooses a court which is convenient to him/her or will give him/her a 
perceived geographical or cultural advantage in the anticipated litigation.  If the 
defendant is not a resident of the jurisdiction chosen by the plaintiff, however, he/she 
may claim it would be unfair to be forced to defend a lawsuit and be bound by a court’s 
substantive determination of the case in an inconvenient and unfamiliar forum.  Thus, 
courts have long held that any exercise of personal jurisdiction over a defendant must 
comport with the due process requirements of the Fifth and Fourteenth Amendments.2  
The law of personal jurisdiction has been developed by courts to attempt to balance the 
competing interests of all participants at stake in the litigation, including: 1) the 
defendant’s interest in being free from the unfair burden of defending a lawsuit in a 
distant or inconvenient jurisdiction, 2) the plaintiff’s interest in pursuing a lawful 
remedy under the laws of his/her home jurisdiction, 3) the forum state’s interest in 
protecting its citizens under its own sovereign laws, and 4) the interest of the federal 
system and comity among states in limiting the power of one jurisdiction to intrude on 
the sovereign rights of others and affect the rights of their citizens. 

Originally, under the U.S. Supreme Court’s decision in Pennoyer v. Neff, courts 
were limited to exercising personal jurisdiction over only persons residing in or being 
physically present in the state in which the action was brought.3  State courts had 
exclusive jurisdiction over the persons and property inside their borders, but lacked the 
authority to exercise judicial power outside their borders.4  Thus, under Pennoyer, a 
court could only exercise personal jurisdiction over a nonresident defendant by serving 
process on the defendant while he/she was physically present in the state.5  This strict 
model of personal jurisdiction contained clear, defined rules and worked well during a 
period when neither commerce nor litigation crossed state lines.  However, as 
commerce and communication increased between geographically distant persons, it 
became obvious that in order to protect their citizens and give them access to local legal 
remedies, state courts needed a way to exercise personal jurisdiction over 
nonresidents.6  In response, states began to pass statutes—known as long-arm 
statutes—allowing their courts to exercise personal jurisdiction over nonresident 
defendants.    

The original long-arm statutes expanded the rule of Pennoyer by allowing states to 
reach outside their borders to exercise personal jurisdiction over nonresidents who 

                                                   
1 BLACK’S LAW DICTIONARY 840 (8th ed. 2004). 
2 “Any deprivation of property by the United States, pursuant to the Fifth Amendment to the U.S. 
Constitution, or by a state, pursuant to the Fourteenth Amendment, must comport with due 
process; either the extinguishing of a claim by an unsuccessful plaintiff or the award of damages to 
a successful one constitutes such a deprivation.  Courts of each state are required to give full faith 
and credit to judgments of other states only if those judgments satisfy the constitutional 
requirement.”  Pennoyer v. Neff, 95 U.S. 714 (1877). 

3 See id. 
4 Id. 
5 Id. at 722. 
6 The U.S. Supreme Court later provided justification for abandoning the strict physical presence 
rule of Pennoyer finding that “modern transportation and communication have made it much less 
burdensome for a party sued to defend himself in a state where he engages in some economic 
activity.”  McGee v. Int’l Life Ins. Co., 355 U.S. 220, 223 (1957). 
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conducted business in or caused an injury in the forum state.  Courts upheld the long-
arm statutes as long as their enforcement did not violate a defendant’s due process 
rights under the Fifth and Fourteenth Amendments.7  In interpreting the original long-
arm statutes, courts, rather than overruling Pennoyer, allowed states to deem defendants 
constructively present in the forum state to satisfy the physical presence requirement.8  
This fictional presence allowed state courts to pay lip service to Pennoyer, while 
sustaining jurisdiction over nonresidents. 

In 1945, the U.S. Supreme Court significantly distinguished, and even overruled 
portions of Pennoyer by creating what many consider to be the modern analysis of 
personal jurisdiction in International Shoe v. Washington9 (hereinafter International Shoe).  
The case involved a Missouri corporation, International Shoe Company, which sold 
shoes primarily by filling remote orders.10  The company transacted business in the 
State of Washington, among others, by taking orders from Washington residents who 
completed order forms based on viewing only one display shoe.11  The orders were 
accepted and processed in Missouri, then shipped to Washington residents, where the 
company maintained only limited inventory, no sales staff, and no significant physical 
presence.12  The State of Washington filed a lawsuit against the International Shoe 
Company to collect unemployment taxes based on sales to Washington residents.13  The 
International Shoe Company protested the exercise of personal jurisdiction by the 
Washington State Court, claiming that since it maintained no physical presence in the 
state, the state court could not exercise personal jurisdiction over the company without 
violating its due process rights.14   

In its opinion, the U.S. Supreme Court found that to meet the requirements of due 
process, there need not be a physical presence, but there must be at least minimum 
contacts between a nonresident defendant and the forum state, so that the exercise of 
personal jurisdiction “does not offend traditional notions of fair play and substantial 
justice.”15  The Court held: 

 
Whether due process is satisfied must depend rather upon the 
quality and nature of the activity in relation to the fair and orderly 
administration of the laws which it was the purpose of the due 
process clause to insure.  That clause does not contemplate that a 
state may make binding a judgment in personam against an 
individual or corporate defendant with which the state has no 
contacts, ties, or relations.16 

 

                                                   
7 See, e.g., Hess v. Pawloski, 274 U.S. 352 (1927) (upholding a Massachusetts long-arm statute 
declaring that a nonresident using state roadways is deemed to have consented to jurisdiction in 
the state and to the appointment of a state official as his agent for service of process).  

8 See id. 
9 International Shoe Co. v. Washington, 326 U.S. 310 (1945) (physical presence is no longer required 
to confer personal jurisdiction over a nonresident defendant, if the defendant has “minimum 
contacts” with the forum such that the exercise of jurisdiction does not offend traditional notions 
of fair play and substantial justice).  

10 Id. 
11 Id. at 313-14. 
12 See id. 
13 Id. 
14 Id. 
15 Id. at 316. 
16 Id. at 319. 
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According to the Court, even though the International Shoe Company had no 
significant physical presence in the State of Washington, they did maintain enough 
contacts with the state (deriving income from sales to its residents) to make the exercise 
of jurisdiction over them fair and reasonable.17   

By finding that the Washington State Court had personal jurisdiction over the 
International Shoe Company based on its contacts with the state, despite its lack of a 
true physical presence, the Supreme Court created what has become known as the 
minimum contacts test for personal jurisdiction.  Since its decision, the International Shoe 
case and its test have become the primary analysis for personal jurisdiction over 
nonresident defendants.  In addition to minimum contacts, however, subsequent cases 
have held that the due process analysis also requires consideration of other factors to 
determine if the exercise of personal jurisdiction is fundamentally fair.18  To make this 
determination, courts will look at: the forum state’s interest in adjudicating the matter, 
the plaintiff’s interest in obtaining effective relief, the interstate judicial system’s interest 
in efficient resolution of legal disputes, the general burden on the defendant, and the 
availability of an alternative forum.19  Due process will be satisfied only when a court 
finds that the nonresident defendant has sufficient minimum contacts with the forum 
state and that adjudication in the forum state is otherwise fundamentally fair.20 

 
A.  GENERAL AND SPECIFIC JURISDICTION 

 
Courts applying the minimum contacts test will distinguish the defendant’s 

contacts with a forum by the relation between the contacts and the cause of action, 
resulting in either general or specific jurisdiction.  General jurisdiction may be 
established when a defendant’s contacts with the forum are “continuous and 
systematic,” and where the cause of action does not arise from those contacts.21  To 
exercise personal jurisdiction over an out-of-state resident under the general 
jurisdiction theory, a court must find significant and ongoing contacts akin to those 
usually possessed by that state’s residents (i.e., owning property in the forum state, 
deriving significant income from the forum state, maintaining significant assets there, 
etc.).22   

Virtually no cases have held that Internet contacts alone, no matter how 
continuous or interactive, can create general jurisdiction.  In fact, several cases have 
indicated that it is nearly impossible to establish general jurisdiction through Internet 
contacts alone.23  The question of whether and/or when a court may find general 
jurisdiction based solely on Internet contacts exceeds the scope of this article. Instead, 

                                                   
17 Id. 
18 See Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476 (1985). 
19 Id. 
20 Id. 
21 See Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408 (1983). 
22 Id. 
23 See Millenium Enterprises, Inc. v. Millenium Music, L.P., 33 F.Supp.2d 903 (D. Or. 1999) (holding 

that even though the website involved was interactive, it was insufficient to establish general 
jurisdiction); see also, McDonough v. Fallon McElligott, 1996 WL 753991 (S.D. Cal.) (general 
jurisdiction cannot be established solely through internet contacts because the subsequent easy 
worldwide access would eviscerate the personal jurisdiction requirement as it currently exists); 
see also, Esab v. Centricut, 1999 WL 27514 (D.S.C.) (defendant’s use of an interactive website over 
which customers could fill out forms and purchase goods, and which the defendant used to sell 
$80,000 worth of products to forum residents was not sufficient to justify a finding of general 
jurisdiction).  
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this article focuses on the more common and controversial issue of the courts’ analysis 
of Internet contacts and specific jurisdiction. 

Specific jurisdiction refers to the exercise of personal jurisdiction in a situation 
where the defendant’s contacts with the forum state relate directly to the cause of 
action.24  Specific jurisdiction analysis focuses on the type, significance, and extent of the 
defendant’s contacts with the forum state.  If a defendant has contacts with the forum 
state that are not continuous and systematic but are closely related to the cause of 
action, then a court may confer specific jurisdiction over the nonresident defendant.  In 
fact, courts have created a somewhat bifurcated analysis of specific jurisdiction based 
on the type of claim made in the underlying cause of action. 

 
1.   INTERSTATE CONTRACT/BUSINESS CASES—PURPOSEFUL  

AVAILMENT TEST 
 

As discussed above, the U.S. Supreme Court rejected the strict physical presence 
test in favor of a test that examines the nature and quantity of the defendant’s contacts 
with the forum.25  However, the Court did not want personal jurisdiction to be based on 
minimum contacts that were random, fortuitous or unintentional.  Thus, the Court 
developed the purposeful availment test in Hanson v. Denckla (hereinafter Hanson), for 
cases involving contracts and commercial disputes.26  In Hanson, the defendant was a 
Delaware trust company acting as trustee for the settlor of the trust, who moved from 
Pennsylvania to Florida after creating the trust.27  The lawsuit was filed in a Florida 
court and the Delaware Trust Company contested personal jurisdiction, claiming it had 
no contacts with the State of Florida.  Finding that the defendant had not purposely 
undertaken to do business in Florida, but rather was connected with the state only by 
the unilateral change of residency of the plaintiff, the Court declined to extend personal 
jurisdiction to the defendant.28  The Court noted that the application of the minimum 
contacts test of International Shoe will “vary with the quality and nature of defendant’s 
activity,” but it is essential in each case that there be some act by which the defendant 
purposely avails himself of the privilege of conducting activities in the forum state.29  It is 
through these purposeful business contacts that the defendant receives the benefits and 
protections of the forum’s laws, and thus makes it fair for the same jurisdiction to 
enforce its laws against that defendant.30  By requiring the defendant’s contacts to be 
intentional, the U.S. Supreme Court created what has become known as the purposeful 
availment requirement of specific jurisdiction for lawsuits involving business or 
commercial disputes. 

The Supreme Court again addressed and refined the purposeful availment 
requirement in World Wide Volkswagen Corporation v. Woodson (hereinafter World Wide 
Volkswagen).31 In the case, the defendant was an automobile retailer in New York who 
was sued in Oklahoma by the purchasers of one of the defendant’s vehicles.32  The 
defendant contested jurisdiction, claiming it had no contacts with Oklahoma, nor could 
it have foreseen a lawsuit arising there.  Citing Hanson, the Court found that it would 

                                                   
24 Id. at 910 (citing Sher v. Johnson, 911 F.2d 1357 (9th Cir. 1990)). 
25 See Part II. 
26 See Hanson v. Denckla, 357 U.S. 235 (1958). 
27 Id. 
28 Id. 
29 Id. at 253. 
30 See id. 
31 444 U.S. 286 (1980). 
32 See id. 
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only exercise personal jurisdiction over the nonresident defendant if “the defendant’s 
conduct and connection with the forum state are such that he should reasonably 
anticipate being haled into court there.”33  The Court concluded that this predictability, 
or foreseeability, requirement is satisfied when a corporation “purposefully avails itself 
of the privilege of conducting activities in the forum state,” giving “clear notice that it is 
subject to suit there” and allowing it to alleviate the risk by withdrawing from the 
state.34  The defendant in World Wide Volkswagen made no effort to enter the Oklahoma 
market, conducted no advertising, nor had any other business contacts with Oklahoma, 
except for the unilateral activity of a third party transporting one of its vehicles there.35  
Consequently, the Court held that since the defendant could not have reasonably 
foreseen being sued in Oklahoma based on its (lack of) contacts there, it had not 
purposefully availed itself of any benefit in Oklahoma and, thus, was not subject to 
personal jurisdiction.36      

The Supreme Court further developed the purposeful availment requirement in 
Burger King Corporation v. Rudzewicz (hereinafter Burger King), a case involving an 
interstate contract dispute.37  In Burger King, the defendant, Rudzewicz, was a Michigan 
resident who entered into a franchise agreement with the fast food company to operate 
a restaurant in Michigan.38  The agreement was signed by Rudzewicz in Michigan, but 
negotiated with Burger King Corp., a Florida corporation, through telephone contacts 
and the U.S. mail.  When a dispute arose concerning the agreement, Burger King Corp. 
filed a lawsuit in a Florida court.39  Rudzewicz contested personal jurisdiction in 
Florida, arguing that he was not a Florida resident and did not have significant contacts 
with the state.  The Supreme Court upheld the finding of personal jurisdiction over 
Rudzewicz, citing his direct contact within the Florida jurisdiction and the benefits he 
received by conducting business in Florida.  The Court focused on the voluntary nature 
of the defendant’s contacts with a Florida corporation and noted the fairness of 
exercising jurisdiction over a party who intends to profit from such contacts.  In other 
words, the Court felt that subjecting Rudzewicz to personal jurisdiction in Florida was 
fair because he could have reasonably predicted being haled into court.  The Court 
basically followed the logic of World Wide Volkswagen.  This fair warning requirement is 
satisfied if the defendant has purposely directed his business and commercial activities 
at residents of the forum.40     

The Supreme Court’s last decision refining the concept of purposeful availment 
was its split decision in Asahi Metal Industry Company v. Superior Court41 (hereinafter 
Asahi).  In a plurality opinion joined by three other justices, Justice O’Connor concluded 
that the defendant, Asahi Metal Co., had not purposely established minimum contacts 
with the State of California.  Asahi was a Japanese corporation that manufactured valve 
assemblies for tire tubes made by a Taiwanese company.42  The tire tubes were sold as 
part of motorcycle tire assemblies in California, where one subsequently exploded, 
causing an accident.43  Asahi was joined as a third party defendant to the litigation over 

                                                   
33 Id. at 297. 
34 Id. 
35 Id. 
36 See id. 
37 471 U.S. 462 (1985). 
38 Id. 
39 Id. 
40 Id. at 472. 
41 480 U.S. 102 (1987). 
42 Id. at 105. 
43 Id. 
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the defective tire and contested personal jurisdiction.44  Asahi argued that it lacked 
minimum contacts with California and that its goods were swept into California in the 
stream of commerce, outside of its control.  Justice O’Connor agreed and held that 
“something more” than mere knowledge that its goods would be swept into California 
was required to constitute purposeful availment.45  According to O’Connor, the 
defendant must have committed some act “purposefully directed toward the forum 
state,” beyond merely permitting a product to enter the stream of commerce.46  The 
Court hinted that such additional conduct might include designing the product for the 
forum market, advertising in the forum market, advising customers in the forum 
market, or marketing the product through a distributor in the forum market.47   

Justice Brennan authored a different plurality opinion in Asahi, which also found 
that the exercise of personal jurisdiction violated due process, but disagreed with 
O’Connor’s application of the purposeful availment test.48 Brennan found that placing a 
product in the stream of commerce, while fully aware that it would find its way to the 
forum state, was enough to satisfy the purposeful availment requirement.49 He 
reasoned that a defendant’s awareness of his/her product’s final destination is enough 
to satisfy due process, stating that “the stream of commerce refers not to unpredictable 
currents or eddies, but to the regular and anticipated flow of products from 
manufacture to distribution to retail sale.  As long as a participant . . . is aware that the 
final product is being marketed in the forum State, the possibility of a lawsuit there 
cannot come as a surprise.”50  According to Brennan, reasonable foreseeability of the 
final destination is sufficient for purposeful availment.51  Interestingly, Justice Stevens 
concurred with both the plurality opinions, noting that were he to apply the purposeful 
availment analysis to Asahi, he would look to the “volume, the value and the hazardous 
character” of the defendant’s contacts.52  Stevens’ concurring opinion indicates that the 
ultimate volume and nature of the contacts controls the analysis, regardless of the 
defendant’s purposeful direction toward the forum.53  Through its line of cases from 
International Shoe to Asahi, the Supreme Court established that where litigation arises 
from interstate business or commercial disputes, it will apply the purposeful availment 
analysis, relying on the nature, significance and quantity of defendant’s contacts and 
his/her awareness of the consequences of doing so in determining personal 
jurisdiction.54      
 

2. INTERSTATE INTENTIONAL TORT CASES—“EFFECTS” TEST 
 

While the U.S. Supreme Court was developing the purposeful availment analysis 
for cases arising from the conduct of interstate business in Burger King and Asahi, they 
were also carving out a seemingly different analysis for cases involving interstate 
intentional torts.  Rather than looking to the nature and quantity of defendant’s 
                                                   
44 Id. at 105-06. 
45 Id. at 112. 
46 Id. 
47 Id. at 114. 
48 Id. at 121. 
49 Id. 
50 Id. at 117 (Brennan, J., concurring in part and in the judgment). 
51 Id. 
52 Id. (Stevens, J., concurring). 
53 Id. 
54 See C. Douglas Floyd & Shima Baradaran-Robinson, Toward a Unified Test of Personal Jurisdiction in 

an Era of Widely Diffused Wrongs: The Relevance of Purpose and Effects, 81 IND. L. J. 601, 609-10 
(2006).  
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contacts, the Court’s approach in intentional tort cases focuses on the defendant’s intent 
to cause an injury in the forum state.  The Court first addressed the issue of personal 
jurisdiction based on intentional torts not arising from business contacts in Calder v. 
Jones55 (hereinafter Calder), a defamation lawsuit.  In the case, actress Shirley Jones 
brought a libel action against the tabloid newspaper, the National Enquirer, its editor and 
one of its reporters.  The Enquirer had a nation-wide circulation that included the State 
of California, where Ms. Jones lived and worked and where she filed the lawsuit.  The 
newspaper editor and reporter named as defendants challenged personal jurisdiction of 
the California court, as Florida residents, claiming to have no contacts with the State of 
California.56   

Unlike the defendants in the previously mentioned personal jurisdiction cases, the 
defendants in Calder had no direct pecuniary interest in the forum state, since they were 
not directly involved in selling products or services in California.57  The plaintiff argued 
that since the story concerned the alleged activities and reputation of a California 
resident and was widely circulated in California, the defendants connected to the story 
should be subject to personal jurisdiction in California.58  The Court determined that 
California was the focal point of the story and that a majority of the harm suffered by 
the plaintiff would occur in California.  The Court found that, even though the 
defendants’ conduct occurred in Florida, jurisdiction over them was proper because the 
effects of their conduct were felt in California.59  The Calder Court found personal 
jurisdiction not based upon activity conducted inside the forum, but based upon where 
the effects of their extra-forum activity was felt, or where an injury occurred.  
Subsequent courts have used the Supreme Court’s ruling in Calder as a test for personal 
jurisdiction in cases involving intentional torts, especially where the tortious activity 
occurs in a location other than the forum attempting to exert jurisdiction.  Some courts 
have also applied the Calder effects test to decisions of personal jurisdiction in cases 
involving alleged tortious behavior on the Internet.60 

 
 

III.  JURISDICTIONAL PROBLEMS CREATED BY ONLINE 
COMMERCIAL TRANSACTIONS 

 
There is no denying that the interconnectivity of the Internet has significantly 

changed the way we conduct our modern affairs.  Communicating with a business 
partner via e-mail or instant messenger is essentially the same regardless of location.  
All forms of commerce are now conducted through Internet connections, sometimes 
with no thought regarding the identity or location of the parties.  Some believe that 
online contacts by their nature are unique and are at odds with the basic assumptions of 
communications underlying the existing minimum contacts analysis.  Will the rapid 
change in Internet commerce and communication create unique jurisdictional problems, 
                                                   
55 See Calder v. Jones, 465 U.S. 783 (1984). 
56 Id. at 786. 
57 The record in the case showed that the Inquirer reporter traveled frequently to California, used 

sources in California for his story on Jones and visited the state at least once while writing the 
article.  The editor who was also named as a defendant was a Florida resident who had only 
visited California two times for pleasure and once to testify at an unrelated trial.  The Court, 
however, did not focus on the traditional business contacts of the defendants, rather on the 
“effects” of their published story on the plaintiff and her reputation in the State of California as 
the basis for satisfying due process.  Id. at 786-87. 

58 Id. 
59 Id. at 788-89. 
60 See Part IV.B. 
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or can the existing legal framework accommodate the technological shift?  No doubt 
there are some basic differences between online contacts and traditional contacts, which 
cause some to argue that a new personal jurisdiction analysis is needed.  

 
A.  PHYSICAL LOCATION IS IRRELEVANT ON THE INTERNET 

 
The Internet is a worldwide collection of computer networks, cooperating with 

each other to exchange data using a common software standard.61 Typically, Internet 
users connect their personal computer to an Internet service provider via modem or 
other connection method.  The Internet service provider is then connected to a larger 
interconnected network of computers all over the world.  Information is transmitted 
over the connected networks across vast distances with great speed.  In fact, not all 
information sent over the Internet is sent via the same physical route.   

In order to send data over the Internet, computer software breaks information into 
uniform sized packets.62  These packets are then sent individually to their destination 
through a series of networks, and the entire message is reassembled when all the 
packets arrive.63  On the Internet, a typical packet length is about one kilobyte, or a 
thousand characters.64  A large message may be divided into thousands of individual 
packets.  The packets are sent over the Internet using the fastest available connections, 
meaning that not all packets necessarily travel the same connections.  Thus, one 
transmission of data over the Internet may be carried over various connections of 
computers located in different geographic locations.  

As noted above, the traditional tests for personal jurisdiction are structured to 
analyze a defendant’s contacts relevant to a given geographic area.  The Internet 
complicates this analysis because it ignores physical distance and geographic location.  
Thus, Internet users very often have no regard for (or give much thought to) the 
physical or geographic boundaries that are essential to the analysis of personal 
jurisdiction.  Some have commented that the Internet is not “merely multi-
jurisdictional, it is almost ‘a-jurisdictional.’”65  A few even view cyberspace as a distinct 
territory subject to its own regulation and worthy of comity among other sovereigns.66 
Certainly, application of the minimum contacts test, with its focus on residency and 
activity within a specific geographic location, makes less sense in the context of a 
borderless cyberspace where location is not measured by geography, but rather by 
connectivity. 

                                                   
61 See, What Is the Internet? http://www.centerspan.org/tutorial/net.htm (last visited March 31, 

2008; lead author retains copy). 
62 See, How Packets Work, http://www.livinginternet.com/i/iw_packet_packet.htm (last visited 

March 31, 2008; lead author retains copy). 
63 See id. 
64 See id. 
65 David G. Post, Anarchy, State and the Internet: An Essay on Law-Making in Cyberspace, 1995 J. 

ONLINE L., art. 3, para. 36; see also, Henry J. Perritt, Jr., Economic and Other Barriers to Electronic 
Commerce, 21 U. PA. J. INT’L ECON. L. 563, 570 (2000) (“The Internet makes it more difficult to 
localize legally relevant conduct than preceding commerce technologies.  Where is a contract 
made when it is executed by the invisible interaction of server and client software on computers 
located in two different countries, neither of which may be the habitual residence of the buyer or 
seller?”); see also, Brian D. Boone, Comment, Bullseye!: Why a Targeting Approach to Personal 
Jurisdiction in the E-Commerce Context Makes Sense Internationally, 20 EMERY INT’L L. REV. 241 
(2006). 

66 See David R. Johnson & David G. Post, Law and Borders—The Rise of Law in Cyberspace, 48 STAN. L. 
REV. 1367, 1379 (1996) (“Treating Cyberspace as a separate space to which distinct laws apply 
should come naturally”).  
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B.  IDENTITY AND INTERNET ACCESS MAY BE EASILY CONCEALED 
 

Anonymity is easy to maintain and difficult to penetrate on the Internet, thus 
making assigning personal jurisdiction difficult.  For instance, unlike more traditional 
types of commerce, parties to an online transaction may not know each other’s true 
identity.  Many online transactions may be entered using only a username, screen-name 
or other online identity.  Similarly, many online torts (i.e. defamation) may be 
committed by those with virtual anonymity.  Exercising personal jurisdiction over 
parties with anonymity is difficult to say the least.  One recent example of the difficulty 
presented by online anonymity is the story of former news reporter John Seigenthaler, 
Sr. and his battle with the popular online encyclopedia, Wikipedia.org.        

In 2005, John Seigenthaler, Sr., a respected journalist, editor and publisher, was 
alerted by his family that his unauthorized biography posted on Wikipedia contained 
dubious information about his past.  When he checked the site, he found the following 
text on his biography page: 

 
John Seigenthaler, Sr. was the assistant to Attorney General Robert 
Kennedy in the early 1960’s.  For a brief time, he was thought to 
have been directly involved in the Kennedy assassinations of both 
John, and his brother Bobby.  Nothing was ever proven . . . John 
Seigenthaler moved to the Soviet Union in 1971, and returned to the 
United States in 1984.  He started one of the country’s largest public 
relations firms shortly thereafter.67 

 
According to Seigenthaler, only one sentence in the biography was true - he was Robert 
Kennedy’s administrative assistant in the early 1960s.68  The rest of the biography was 
completely false and especially hurtful since Seigenthaler was a friend of Robert 
Kennedy.   

As he attempted to track down the source of the false information, Seigenthaler 
learned why online defamation is especially damaging and difficult to prosecute.  
Determining the source of information on the Internet is much more difficult than 
determining the source of printed defamation.  Seigenthaler contacted Wikipedia to 
inquire about the identity of the user who posted the false information.  He was 
informed that the only information Wikipedia possessed as to the identity of a user was 
an Internet Protocol (IP) address.  The IP address only allows an inquirer to find the 
identity of the user’s Internet service provider—in this case, BellSouth.  Seigenthaler 
contacted BellSouth, but the service provider refused to disclose the user’s name due to 
federal privacy laws protecting the identity of Internet users.  Seigenthaler found 
himself with few alternatives for discovering the identity of the person who posted the 
defamatory entry. 

One method suggested to Seigenthaler, which other victims of Internet defamation 
have used successfully to determine the identities of their attackers, was a John Doe 
lawsuit.  Most jurisdictions’ civil procedure rules allow a plaintiff to file a lawsuit 
without naming a specific defendant by using the name John Doe for the unknown 
defendant.  Once such a suit has been filed, the plaintiff then seeks permission to issue 

                                                   
67 Wikipedia deletion log 

(http://en.wikipedia.org/w/index.php?title=Special%3Alog&type=delete 
&user=Essjay&page=John+Seigenthaler+Sr.).  

68 John Seigenthaler, Sr., A False Wikipedia ‘Biography,’ USA TODAY, Editorial/Opinion, November 
11, 2005. 
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subpoenas to Internet service providers and other third parties who may have 
information concerning the identity of the offender.  Faced with a subpoena, the 
Internet service provider typically will disclose the identity rather than face contempt of 
court proceedings.  Upon receiving the subpoena responses and successfully 
identifying the culpable party, the plaintiff then may amend the complaint to reflect the 
true name of the defendant.  Seigenthaler chose not to pursue a John Doe suit in his 
case, as his biographer ultimately came forward and confessed to the false posting.69  A 
Wikipedia critic, Daniel Brandt, heard of Seigenthaler’s situation and helped track the 
perpetrator to an IP address in Nashville, Tennessee.  The misinformation was traced to 
Brian Chase, who voluntarily revealed himself and apologized to Seigenthaler for the 
posting, which he claimed was a prank.70  Wikipedia announced shortly after the 
incident that they now require users to register with the site before creating new 
articles.  However, that rule would not have stopped Brian Chase because registration 
is not required to simply edit an existing entry on the site.   

The Seigenthaler-Wikipedia event illustrates the ease with which unlawful activity 
may be committed under the cover of online anonymity and the difficulty in attaching 
personal jurisdiction to the offenders.  The same basic problem exists for contract and 
commercial disputes. Contracts made through contacts over a bulletin board service, in 
a chat room, over an instant message service, or even through auction sites like eBay are 
likely to be made by parties who know each other only by a screen-name or user 
profile.  These types of online contracts are made with little or no verifiable information, 
including the parties’ true identity and/or state of residency.  As a potential plaintiff, 
pursuing litigation against the correct defendant in the correct forum is wrought with 
the same problems that confronted John Seigenthaler.  Anonymity also creates 
problems for potential defendants, since it is difficult for a defendant to anticipate 
litigation in a foreign state that he/she does not know was visited, at least virtually. 

 
C.  CONTACTS MADE IN CYBERSPACE ARE NOT MADE WITH  

THE SAME INTENTIONS AS THOSE IN REAL SPACE 
 
Internet commerce is dynamic and interactive by nature.  The traditional tests for 

personal jurisdiction focus on the historical actions and/or intent of the defendant in 
contacting the forum state.  Internet contacts, however, place more emphasis on the 

                                                   
69 Brian Chase of Nashville, Tennessee, confessed to John Seigenthaler, Sr. as the author of the false 

information on Seigenthaler’s Wikipedia biography.  Chase confessed in a letter to Seigenthaler 
where he claimed that he entered the information as a joke to shock a co-worker who knew the 
Seigenthaler family and that he thought it was only a “gag” website that no one took seriously.  
Although Seigenthaler was not able to determine Chase’s identity, Daniel Brandt, a frequent critic 
of Wikipedia and proprietor of the website Wikipedia-watch.org, was able to track the IP address 
of the computer used to post the information to a delivery company in Nashville.  Brandt and a 
New York Times reporter contacted the delivery company in an attempt to learn the identity of 
the user of the suspect IP address.  Rather than continue to hide,  Chase delivered the confession 
letter to Seigenthaler’s office, wherein he wrote, “I am truly sorry to have offended you, sir.  
Whatever fame comes to me from this will be ill-gotten indeed.”  Seigenthaler responded that he 
was not out for a pound of flesh and would not pursue legal action against Mr. Chase.  
Subsequent to the confession, Chase resigned from his position with the delivery company.  
Katharine Q. Seelye, “A Little Sleuthing Unmasks Writer of Wikipedia Prank,” New York Times 
Online, December 11, 2005, 
http://www.nytimes.com/2005/12/11/business/media/11web.html?ex=1291957200&en=a5 
(last visited Feb. 16, 2008; lead author retains copy).  

70 Id. 
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present and require less forethought and intention by a defendant to reach into a 
particular jurisdiction.   

Traditional, non-Internet contacts at least require a defendant to deliberate 
momentarily and consider the direction of his/her communication.  Mailing a letter, 
placing an advertisement in a publication, or making a telephone call all require at least 
minimal reflection as to their destination.  That same reflection is not necessarily 
present with Internet contacts.  To the extent that jurisdiction tests require a targeting or 
subjective intent by the defendant to reach a particular location or avail oneself of a 
particular jurisdiction, courts should review to view Internet contacts with more 
scrutiny than traditional contacts.  Some courts have recognized this phenomenon by 
refusing to find personal jurisdiction over nonresident defendants who did not know 
the physical location of the plaintiff, or where the plaintiff might suffer harm as a result 
of their online activity.71 

 
 

IV.  CAN THE PRESENCE OF A WEBSITE JUSTIFY  
THE CREATION OF PERSONAL JURISDICTION? 

 
The law of personal jurisdiction has struggled to keep up with the vast and sudden 

changes in communication and commerce brought about by the Internet.  As previously 
discussed, the Internet allows for instant, often anonymous communication without 
regard to physical location or boundaries.  An e-business may market and offer its 
goods or services through its own website simultaneously to everyone in the world 
with Internet access.  Given that a website can be accessed in any (and every) 
jurisdiction, can the existence of a website alone constitute minimum contacts with a 
forum state simply because its residents may access it there?  One early Internet case 
answered this question in the affirmative.   

Inset Systems, Inc. v. Instruction Set, Inc. (hereinafter Inset) was one of the earliest 
cases to tackle the issue of personal jurisdiction through Internet contacts.  Inset was a 
trademark infringement case in which the plaintiff had registered Inset as a trade name.  
The defendant registered the plaintiff’s trade name as their Internet domain name, 
inset.com.72 The plaintiff filed suit in Connecticut and the defendant, Instruction Set, 
Inc., contested personal jurisdiction claiming very few non-Internet contacts with the 
forum state.73  The plaintiff argued that defendant used its website, and a 1-800 
telephone number, to conduct business in Connecticut and communicate with 
Connecticut residents.74  The court held that the defendant’s posting of a website by 
itself constituted minimum contacts for proper exercise of personal jurisdiction.75  The 
court reasoned that the website was a continuous form of advertising and that similar 
print advertisements within a forum were usually enough to confer jurisdiction.76   

                                                   
71 See Revell v. Lidov, 317 F.3d 467 (5th Cir. 2002) (holding that an allegedly defamatory article 

posted on the Internet by the defendant was not sufficient to find personal jurisdiction in the 
plaintiff’s home state of Texas when the article did not refer to Texas, nor was it directed to a 
Texas audience), Bancroft & Masters, Inc. v. Augusta Nat’l, Inc., 223 F.3d 1082 (9th Cir. 2000) (the 
fact that the effects of defendant’s Internet conduct would be felt in the forum state are 
foreseeable is not enough, the defendant must perform the acts for the very purpose of bringing 
about the effects in the forum.  The defendant must target the plaintiff who the defendant knows 
is a resident of the forum). 

72 Inset Systems, Inc. v. Instruction Set, Inc., 937 F. Supp. 161 (D. Conn. 1996). 
73 Id. at 162-63. 
74 Id. 
75 Id. at 166. 
76 Id. at 165. 
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The Inset decision has been widely criticized by courts and commentators since 
such a broad interpretation could mean nearly universal jurisdiction over Internet 
activity.77  Most courts have rejected the Inset decision in favor of a more narrow focus, 
but there are a few courts that have followed it, holding that the mere existence of a 
website may constitute minimum contacts with a forum if the website is accessed by the 
forum’s residents.78         

 
V.  EMERGING ONLINE JURISDICTIONAL STANDARDS 

 
As mentioned previously, most courts have rejected the mere use of a website as 

grounds to establish personal jurisdiction, but the resulting standards are less than clear 
and have not been uniformly applied.  In one of the first cases to analyze nonresident 
contacts over the Internet, CompuServe, Inc. v. Patterson (hereinafter CompuServe) in 
1996,79 the Sixth Circuit Court addressed the significance of a defendant doing business 
over the Internet relative to personal jurisdiction.  In the case, the defendant, Patterson, 
a Texas resident, entered into a contract to distribute shareware80 software through 
CompuServe’s computer servers in Ohio.81  Patterson uploaded approximately thirty 
master software files onto CompuServe’s servers in Ohio over an Internet connection.82  
When CompuServe began distributing a software product similar to Patterson’s, he 
threatened a lawsuit.  CompuServe filed an action for declaratory judgment in the 
federal district court in its home state of Ohio.  Patterson contested personal jurisdiction 
in Ohio and the district court granted his motion.  On appeal, the Sixth Circuit reversed, 
finding personal jurisdiction over Patterson, the Texas resident.  The Court, applying 
the minimum contacts analysis, focused on Patterson’s Internet business contacts with 
the Ohio company and whether they supported a finding that Patterson had purposely 
directed his activity to Ohio.  They concluded that Patterson had availed himself of the 
forum state by knowingly entering into a contract with an Ohio resident (CompuServe) 
and then deliberately and repeatedly transmitting electronic files to Ohio.83 In finding 
personal jurisdiction over Patterson, the Court essentially applied the traditional 
purposeful availment test to purely Internet contacts and concluded that they could 
support a finding of specific jurisdiction. 

 
 
 

                                                   
77 Hasbro, Inc. v. Clue Computing, Inc., 994 F.Supp.2d 34 (D. Mass. 1997); S. Morantz, Inc. v. Hang 

and Shine Ultrasonics, Inc., (E.D. Pa. 1999); JB Oxford Holding, Inc. v. Net Trade, Inc., 76 F. 
Supp.2d 1363 (S.D. Fla. 1999); Jeffers v. Wal-Mart Stores, Inc., 142 F.Supp.2d 913 (S.D. W. Va. 
2001);  Hy Cite Corp. v. Badbusinessbureau.com, L.L.C., 297 F.Supp.2d 1154 (W.D. Wis. 2004). 

78 See Telco v. Apple A Day, 977 F.Supp.2d 404 (E.D. Va. 1997) (Because Defendants conducted their 
advertising and soliciting over the Internet, which could be accessed by a Virginia resident 24 
hours a day, the Defendants did so regularly for purposes of the long-arm statute); see also 
Heroes, Inc. v. Heroes Found, 958 F.Supp. 1 (D. D.C. 1996), Winfield v. McCauley, 105 F.Supp.2d 
746 (E.D. Mich. 2000).  

79 CompuServe, Inc. v. Patterson, 89 F.3d 1257 (6th Cir. 1996). 
80 Shareware is “software on the ‘honor system.’  The concept is that users try the software, and if 

they like it, they voluntarily pay a set registration fee, or make a donation to the program’s 
creator.” http://www.pcmag.com/encyclopedia_term/0,2542,t=shareware&i=51251,00.asp  (last 
visited Feb. 29, 2008; lead author retains copy) (Typically, shareware is written by part-time or 
amateur programmers and distributed electronically over the Internet from the creator’s website). 

81 CompuServe at 1257. 
82 Id. 
83 Id. at 1264-66. 
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A.  THE ZIPPO CASE 

 
Although CompuServe used the traditional personal jurisdiction framework for 

business contacts in an Internet case, subsequent courts have applied different 
standards.  One such case is an influential federal district court case that has become the 
seminal case of personal jurisdiction through Internet contacts.  Zippo Manufacturing Co. 
v. Zippo Dot Com, Inc.84 (hereinafter Zippo) was an Internet case in which the Federal 
District Court for the Western District of Pennsylvania established a new test for 
personal jurisdiction that has been widely used by other courts.  In Zippo, the 
defendant, Zippo Dot Com, Inc., was a news service that took subscriptions and offered 
news over the Internet.  Zippo Dot Com, Inc., was based in California and collected 
payment from its subscribers throughout the country, including 3,000 in 
Pennsylvania.85  The plaintiff, Zippo Manufacturing Co., was a Pennsylvania company 
and manufacturer of cigarette lighters.  The plaintiff sued Zippo Dot Com for 
trademark infringement in a federal district court in Pennsylvania.  Zippo Dot Com 
contested personal jurisdiction, claiming it maintained no physical presence in 
Pennsylvania, only the cyber-presence of its website.  Zippo Dot Com argued that the 
mere operation of a website on the Internet was an insufficient basis for asserting 
personal jurisdiction over a nonresident defendant.86  

In rejecting Zippo Dot Com’s claim, the court introduced a sliding scale test for 
measuring the sufficiency of defendants’ contacts through the Internet.87  The sliding 
scale seeks to categorize the defendant’s online activity into three basic categories: 
active websites, passive websites and semi-interactive sites.88  According to the Zippo 
court, a passive website is one upon which information is posted that is available for 
anyone with Internet access to view.  The court held that “a passive Web site that does 
little more than make information available to those who are interested in it is not 
grounds for the exercise of personal jurisdiction.”89 Thus, if the only contacts a 
nonresident defendant has with the forum are through a passive website, then under 
the sliding scale test, the minimum contacts requirement has not been met.  On the other 
end of the sliding scale are the active websites, which are “situations where a defendant 
clearly does business over the Internet.  If the defendant enters into contracts with 
residents of a foreign jurisdiction that involve the knowing and repeated transmission 
of computer files over the Internet, personal jurisdiction is proper.”90   

The middle ground presents the most significant problem with the sliding scale 
analysis.  According to the Zippo court, websites that are neither completely active nor 
completely passive are interactive sites, where a user can exchange information through 
the website.91  In these cases, the exercise of jurisdiction “is determined by examining 
the level of interactivity and commercial nature of the exchange of information that 
occurs on the Web site.”92  The test implies that some level of interaction between the 
defendant and the forum through the Internet is required for jurisdiction, but it fails to 
explain the criteria for determining the degree of interactivity (i.e., the number, 
frequency and breadth of contacts).  Subsequent courts applying the sliding scale have 

                                                   
84 952 F.Supp.1119 (W.D.Pa. 1997). 
85 Id. 
86 Id. 
87 Id. at 1124. 
88 Id. 
89 Id.  
90 Id.  
91 See id. 
92 Id. at 1124. 
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used various, and sometimes inconsistent, tests and analyses to fill in the gap between 
Zippo’s active and passive determination.93    

After announcing the sliding scale analysis, the court applied it to the facts of the 
case by distinguishing it from previous cases involving mere Internet advertising 
through a website.94  Unlike the situation in which a defendant operates a static, or 
passive website, Zippo Dot Com had transmitted electronic files into Ohio, making it 
more than a passive site.  In fact, the Court indicated that Zippo Dot Com had done 
more than create an interactive website through which it exchanged information with 
Pennsylvania residents in hopes of using it for commercial gain.  According to the 
Court, the defendant actively conducted business over the Internet, which was 
sufficient to constitute purposeful availment under the “‘doing business over the 
Internet’ cases in the line of CompuServe.”95  Thus, even though the Zippo court applied 
its sliding scale test to Internet contacts analysis, the court still indicated that in cases 
based on commercial disputes, the purposeful availment test is also applicable.   

It is unclear how the Zippo court intended its sliding scale test to apply 
subsequently.  Clearly, nonresident defendants operating a passive website will not be 
subjected to personal jurisdiction merely because forum residents are able to access and 
view the site.  Likewise, the sliding scale provides that an active website, one through 
which the defendant conducts business, will subject the defendant to personal 
jurisdiction in forums where the business contacts are received.  Apparently, operating 
an active website and conducting business over the Internet is the equivalent of a 
defendant purposefully availing himself of benefits in the forum state, as in World Wide 
Volkswagen, Burger King, Asahi, et al.  However, other than to say that Internet contacts 
in the middle of the sliding scale should be evaluated based on their interactivity, the 
Zippo court did not establish a framework to analyze cases that fall between active and 
passive on the scale.  Zippo did not address how, or whether, the sliding scale test 
should be used in non-commercial litigation (e.g., negligence or intentional tort cases).   

Without further guidance, the raw Zippo test differs from both the traditional 
purposeful availment analysis and the Calder effects test.  Unlike the traditional purposeful 
availment analysis, as applied in Burger King, the Zippo sliding scale test alone does not 
measure the quantity and significance of a defendant’s contacts with the forum state, 
only the interactivity of a defendant’s website.  Thus, a defendant with a passive 
website, but numerous other, non-Internet contacts may not be subjected to personal 
jurisdiction under the sliding scale test alone.  Likewise, a defendant with an active 
website containing content that may constitute the crux of an intentional tort (like 
defamation or trademark infringement) may be adequate to confer jurisdiction without 
regard to whether the content, or its effects, are directed at a particular forum. 

    
B.  CALDER “EFFECTS” TEST APPLIED TO INTERNET CONTACTS 

 
The introduction of the Zippo sliding scale test to existing personal jurisdiction 

analysis has done little to clear up the confusion over how Internet contacts should be 
analyzed.  Courts have been inconsistent in applying the various tests that now exist, 
and it is difficult to predict which analysis a court may use to determine personal 
jurisdiction in this context.  As mentioned above, one of the difficulties of applying the 
Zippo test comes in interpreting Internet activities that exist between the active and 

                                                   
93 See Part II.B-C. 
94 See Inset Systems, Inc.; see also Bensusan Restaurant Corp. v. King, 937 F.Supp. 161 (S.D.N.Y. 1996) 

(website containing general information about the defendant’s jazz club, calendar of events and 
ticket information was insufficient to confer personal jurisdiction). 

95 Zippo at 1125. 
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passive ends of the scale.  In the context of online torts, some courts have superficially 
applied Zippo, or bypassed it, and used the Calder effects test to determine jurisdiction.96  
Under the Calder test, as applied to Internet activity, courts must find jurisdiction where 
the harmful effects of the defendant’s online conduct occur.   

The Fourth Circuit Court combined the Zippo and Calder tests in ALS Scan, Inc. v. 
Digital Service Consultants, Inc.,97 (hereinafter ALS), finding no personal jurisdiction over 
an Internet service provider that hosted a website accused of copyright infringement.  
In ALS, the plaintiff was a creator and marketer of photographs distributed over the 
Internet and claimed that another website operator, Alternative Products, Inc., 
unlawfully distributed the plaintiff’s copyrighted photographs.98  The plaintiff also 
joined Digital Service Consultants, an Internet service provider, as a defendant, alleging 
they were secondarily liable for the copyright infringement by providing the means for 
the infringement.99  Digital Service Consultants, a Georgia corporation, contested 
personal jurisdiction of the court in Maryland, claiming they had no contacts with 
Maryland.  The court began its analysis of personal jurisdiction over the defendant by 
applying the Zippo sliding scale test.  The court also applied a test analogous to the 
effects test of Calder.  The court stated: 

  
Thus, adopting and adapting the Zippo model, we conclude that a 
State may, consistent with due process, exercise judicial power over 
a person outside of the State when that person (1) directs electronic 
activity into the State, (2) with the manifested intent of engaging in 
business or other interactions within the State, and (3) that activity 
creates, in a person within the State, a potential cause of action 
cognizable in the State's courts.100 

 
Such a standard would eliminate questions concerning personal jurisdiction for those 
who engage in essentially passive online activity, while subjecting those who 
intentionally direct tortious activity toward the forum state to personal jurisdiction.101  
The ALS court recognized that this method of reconciling Internet contacts with 
standard due process principles is not dissimilar to that applied by the Supreme Court 
in Calder.102   

Although many courts have followed ALS in applying both the Zippo and Calder 
tests to Internet cases, there seems to be a division in the cases regarding whether the 
effects test should include an objective or subjective element.  The disagreement arises in 
different courts’ interpretations of the intent to direct or aim tortious activity toward the 
forum state required by Calder.103  Some courts limit the intent analysis to determining 

                                                   
96  See Rivell v. Lidov, 317 F.3d 467 (5th Cir. 2002); Dole Foods Co. v. Watts, 303 F.3d 1104 (9th Cir. 

2002); Wien Air Alaska v. Brandt, 195 F.3d 208 (5th Cir. 1999); Panavision Int’l v. Toeppen, 141 
F.3d 1316 (9th Cir. 1998); Indianapolis Colts, Inc. v. Metro Balt. Football Club Ltd. P’ship, 34 F.3d 
410 (7th Cir. 1994).  

97 293 F.3d 707 (4th Cir. 2002). 
98 Id. 
99 Id. 
100 Id. at 714. 
101 See id. at 714-15. 
102 Id. at 714. 
103 Calder created a three part test when it established the effects doctrine.  The test requires: 1) that 

the defendant’s intentional tortious actions, 2) expressly aimed at the forum state, 3) cause harm 
to the plaintiff in the forum state.  It is the second prong of this test, the express aiming or 
directing requirement, that courts have interpreted differently in terms of whether to apply an 
objective or subjective standard.  Calder v. Jones, 465 U.S. 783.  
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where the foreseeable effects of the defendant’s conduct will be felt, implying an 
objective standard.  The Seventh Circuit Court of Appeals seems to have adopted such a 
standard, at least in trademark infringement cases.  In Indianapolis Colts, Inc. v. 
Metropolitan Baltimore Football Club, L.P. (hereinafter Indianapolis Colts), the Seventh 
Circuit Court held that personal jurisdiction is proper in a trademark infringement case 
where the plaintiff has its principal place of business because that type of injury 
primarily occurs where the plaintiff resides.104  In Indianapolis Colts, the defendant’s 
sought to create a professional football team named, the Baltimore CFL Colts, to play in 
the Canadian Football League.  The plaintiff argued that since its National Football 
League (NFL) team was once located in Baltimore and called the Baltimore Colts, the 
defendant’s team name would cause confusion among consumers and result in a 
trademark violation.105 However, the defendant’s only activity in the forum state of 
Indiana was the nationwide television broadcast of their team’s football games into 
Indiana.  The court found that the effect of a telecast containing the infringing 
trademark into Indiana would result in injury felt only in that state because it was the 
principal place of the plaintiff’s business and was where most of its customers were 
located.106  The court held: 

 
If trademarks are impaired, as the suit alleges, the injury will be felt 
mainly in Indiana.  By choosing a name that might be found to be 
confusingly similar to that of the Indianapolis Colts, the defendants 
assumed the risk of injuring valuable property located in Indiana.  
Since there can be no tort without an injury, the state in which the 
injury occurs is the state in which the tort occurs and someone who 
commits a tort in Indiana should . . . be amenable to suit there.107 
 

The Indianapolis Colts decision indicates that a defendant who chooses to use an 
identifying mark or name similar to a registered trademark knows, or should know, the 
potential for causing an injury in the state of residency of the trademark owner.  In 
other words, the Indianapolis Colts Court used an objective test to determine the 
defendant’s intent under Calder’s direction requirement.  Whether personal jurisdiction 
exists in similar cases seems to depend on the foreseeability of the harm to the plaintiff 
in the forum state.  While Indianapolis Colts is not an Internet case, it is illustrative of an 
interpretation of Calder’s direction or aiming requirement that has been followed by 
several courts in the context of online intentional tort cases.108 

                                                   
104 34 F.3d 410 (7th Cir. 1994). 
105 Id. at 411. 
106 See id. 
107 Id. at 411-12. 
108 See McMaster-Carr Supply Co. v. Supply Depot, Inc., 1999 U.S. Dist. LEXIS 9559 (N.D. Ill. 1999) 

(court held the effects test was satisfied when the defendant registered the plaintiff’s trademark 
as a domain name for its website with the knowledge that this conduct would hurt the plaintiff 
in its principal place of business in Illinois); Euromarket Designs, Inc. d/b/a Crate & Barrel v. 
Crate & Barrel Limited, et al., 96 F.Supp.2d 824 (N.D. Ill. 2000) (holding that an Irish retailer of 
goods similar to those sold by the plaintiff, who used plaintiff’s trademark in its website’s 
domain name, allegedly committed the tort of trademark infringement in Illinois, the plaintiff’s 
principal place of business); Veritalk, LLC. v. Lahoti, et al., 2007 U.S. Dist. LEXIS 39480 (N.D. Ill. 
2007) (finding personal jurisdiction in the plaintiff’s home state of Illinois over a defendant 
operating a website in California, which allegedly used plaintiff’s trademark  and confused 
consumers.  The Court reasoned that even though there was no evidence of a subjective intent on 
the part of the defendant to target or deceive consumers in Illinois, there was evidence to suggest 
that some Illinois consumers were confused, creating an injury in Illinois.).   
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C.  THE ONLINE “TARGET” APPROACH 
 

Like ALS, several courts have modified Zippo’s sliding scale test by adding a 
targeting or aiming requirement to the analysis.  In cases where the defendant operates 
an active or interactive website under Zippo, but has not targeted his contacts toward a 
particular person or forum, some courts will refuse to find personal jurisdiction.109  This 
targeting approach to personal jurisdiction through Internet contacts combines both the 
Zippo and Calder tests to hold that the defendant not only must have an interactive 
website, but also must specifically target the plaintiff in the forum state. 

The California Supreme Court, in Pavlovich v. Superior Court (hereinafter Pavlovich), 
rejected jurisdiction in California over a Texas website operator who had posted 
software designed to decrypt the plaintiff’s security on its copyrighted electronic 
material.110  In Pavlovich, the defendant hosted a website on which he provided free 
downloads of software capable of breaking the encryption technology encoded on 
many DVDs.  An association of motion picture producers and distributors brought a 
copyright infringement suit in California against Pavlovich, claiming personal 
jurisdiction against him there because the effects of the defendant’s unlawful activity 
were felt where the association was located, in California.111 

The court began its analysis by acknowledging that “few answers will be written in 
black and white, shades of grey are dominant.”112  Noting that other courts’ application 
of the Calder effects test in non-defamation cases had been inconsistent, they concluded 
that most courts agree the defendant’s mere knowledge that his intentional act would 
cause harm in a particular forum was not sufficient to create personal jurisdicition.113  
Instead, the court held that the plaintiff must show not only that the defendant knew 
that the plaintiff would suffer harm in the forum state, but also that there is “specific 
activity indicating that defendant expressly aimed its tortious conduct at the forum.”114  
In Pavlovich, the defendant did not expressly target the State of California by offering 
his decryption software on his website.  The software was posted on his website, which 
was available for download by anyone with an Internet connection.  The plaintiff could 
not establish that Pavlovich had actual knowledge that his conduct would have an 
effect in California any more than any other location.115  Although Pavlovich did know 
that his alleged copyright infringement could injure the motion picture industry in 
general, he was not expressly aware that the plaintiffs were located in California, or that 
the harm would be felt there.  Thus, absent any evidence of Pavlovich aiming his 
activity specifically at the plaintiffs in California, the court declined to exercise personal 
jurisdiction over him.116   

The California Supreme Court seems to have applied a subjective element to the 
effects test for Internet contacts.  Under Pavlovich and similar cases, in order to be 
subject to personal jurisdiction, the defendant must have a subjective awareness not 
only of the effects of his conduct, but also of the location of those effects.  This differs 

                                                   
109 See cases cited supra note 67.  See also IMO Indus, Inc. v. Kiekert AG, 155 F.3d 254 (3rd Cir. 1998) 

(knowledge of the effect of defendant’s conduct in the forum is not enough to satisfy the 
“express aiming” requirement). 

110 58 P.3d 2 (Cal. 2002). 
111 Id. 
112 Id. at 6. 
113 Id. 
114 Id. at 8 (quoting IMO Indus., Inc., 155 F.3d at 266). 
115 Id. 
116 See id. 
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from other courts’ application of the effects test by requiring a subjective, or specific, 
intent on the part of the defendant.  The objective effects test only requires the defendant 
to be aware of the foreseeable effects in a particular jurisdiction, not the intent to direct 
Internet contacts to a particular forum.117  This subjective approach to the effects test 
could be problematic for courts in Internet-contacts cases, given the unique aspects of 
Internet contacts discussed in Part II (e.g., anonymity and lack of regard for physical 
location).  Applying a test with a subjective requirement to Internet contacts may work 
to significantly reduce the number of Internet cases in which courts will find personal 
jurisdiction.   

 
D.  TRADITIONAL MINIMUM CONTACTS TEST APPLIED  

TO ONLINE ACTIVITY—DIMINISHING ZIPPO 
 

There are a few courts that have totally rejected the Zippo sliding scale analysis 
altogether.  The Federal District Court for the Eastern District of Michigan ignored the 
Zippo test in Winfield v. McCauley, a copyright infringement case.118  In Winfield, the 
plaintiff was a Michigan manufacturer and seller of home-craft patterns who alleged 
infringement of its copyright by a Texas citizen.119  The defendant had few contacts with 
the State of Michigan, but maintained an interactive website.120  In analyzing the 
personal jurisdiction arguments, the court decided not to apply the Zippo sliding scale, 
noting that the Zippo court had not provided any guidance on the distinction between 
passive websites and those that are interactive.121  Additionally, the Winfield court noted 
that “the need for a special Internet-focused test for ‘minimum contacts’ has yet to be 
established.”122  The court applied the traditional purposeful availment analysis of the 
defendant’s contacts, ultimately concluding that although the defendant did sell two 
craft patterns to Michigan residents by auction, the contact with the forum was 
fortuitous since the defendant had no control over the location of the ultimate 
purchaser.123  In this case, despite the fact that the defendant maintained an interactive 
website, the court deemed the Zippo test unnecessary since the ultimate question 
regarding minimum contacts could still be answered, regardless of the technological 
medium of the contacts. 

The Federal District Court for the Western District of Wisconsin also cast doubt on 
the usefulness of the Zippo test by finding it not determinative in Hy Cite Corp. v. 
Badbusinessbureau.com, L.L.C.124 (hereinafter Hy Cite).  The plaintiff in Hy Cite was a 

                                                   
117 See ALS, 293 F.3d at 714 (explaining the difference between the “straight” effects test and the 

“targeted” effects approach, holding that plaintiff must show that the defendant: 1) directed 
electronic activity into the forum; 2) intended to engage in business or other action within the 
state, and; 3) engaged in activity that created a cause of action against the plaintiff in the forum 
state). See also Brian D. Boone, Comment, Bullseye!: Why a “Targeting” Approach to Personal 
Jurisdiction in the E-Commerce Context Makes Sense Internationally, 20 Emory Int’l L. Rev. 241 
(2006). 

118 Winfield v. McCauley, 105 F.Supp.2d 746 (E.D. Mich. 2000). 
119 Id. 
120 Id. 
121 Id. at 750. 
122 Id. 
123 Interestingly, the Court applied a previous Michigan case that used the effects test to supplement 

the Internet analysis, holding that “something more than mere Internet presence should be 
required to assert personal jurisdiction, and found that ‘something more’ in the effects doctrine.  
The ‘effects doctrine’ holds that jurisdiction may attach if the conduct of the defendant was 
aimed at or has an effect in the forum state.”  Id. at 750. 

124 297 F.Supp.2d 1154 (2004). 
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Wisconsin corporation that sued the operator of a website that allegedly collected 
negative comments from customers, posted defamatory remarks, and committed 
trademark infringement.125  The defendant, Badbusinessbureau.com, was a limited 
liability company organized under the laws of St. Kitts/Nevis, West Indies, which did 
not own any assets or have any offices, employees, or other physical presence in 
Wisconsin.126  The defendant operated a website that served as a consumer complaint 
forum.  The site’s users submitted approximately 30-40 complaints to the site about Hy 
Cite’s products (out of 61,000 total complaints).127 The defendant’s only other contacts 
with Wisconsin were an e-mail response to the plaintiff’s request to remove the 
complaints, and the sale of one book published by the defendant to a Wisconsin 
resident.128 

The Hy Cite court begin its personal jurisdiction analysis of the defendant by 
noting that the Seventh Circuit Appellate Court has not yet decided a personal 
jurisdiction case based on Internet contacts, but other district courts in the Circuit 
have.129  Both earlier district court cases cited by the court adopted the Zippo sliding 
scale test.  However, the Hy Cite court questioned the utility of the Zippo test for two 
reasons, “First, it is not clear why a website’s level of interactivity should be 
determinative on the issue of personal jurisdiction . . . and, second, the Zippo court did 
not explain under what authority it was adopting a specialized test for the Internet or 
even why a test was necessary.”130  Citing Winfield, the court noted that other cases have 
bypassed Zippo and applied the traditional principles of due process to decide personal 
jurisdiction cases in the Internet context.131   The Hy Cite court declared that the 
interactivity of a website is only one component of the analysis, and went on to apply 
the Calder effects test, finding no jurisdiction over the defendant.132 

The trend toward minimizing Zippo culminated in an Illinois Appellate Court case 
that addressed Zippo and specifically rejected it.  In Howard v. Missouri Joint & Bone 
Center, Inc.,133 (hereinafter Howard) an athletic trainee brought an action in an Illinois 
state court against the defendant, a fitness center, for negligence in providing athletic 
training services to him in Missouri,134 the defendant challenged personal jurisdiction.  
The plaintiff noted that among the defendant’s contacts with the State of Illinois was the 
defendant’s interactive website, on which interested persons could fill out forms to 
request appointments, complete patient surveys, and contact the defendant with 
comments.135 Additionally, the defendant sent flyers to high school and college coaches 
in Illinois and gave a presentation at an Illinois high school.136  The Illinois court 
acknowledged the Zippo sliding scale test for Internet contacts and recognized that 
other appellate courts in Illinois had adopted it.137  However, the court determined: 
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We disagree with the arbitrary “sliding scale” approach by Zippo. . . . 
Instead, we find that the web page’s level of interactivity is 
irrelevant.  In reality, an interactive website is similar to telephone or 
mail communications.  A passive website is much the same as 
advertising on the radio or in a magazine.  An ad on the Internet is 
no different than an ad in any other medium that provides a 
telephone number or other means to contact a potential defendant.  
It is mere advertisement or solicitation of business.  Illinois courts 
have long held that a mere advertisement or solicitation is not 
enough to sustain personal jurisdiction in Illinois.138 

 
In specifically rejecting the Zippo analysis, the court noted that interactivity of a website 
is not the proper measure of Internet activity in regard to the minimum contacts 
requirement of due process.  The Howard court indicated that a separate test or analysis 
for Internet contacts was not necessary and that a fair result could be achieved by 
applying the traditional purposeful availment analysis of Burger King and World Wide 
Volkswagen.  Specifically, they found: 
 

[T]he Internet does not pose unique jurisdictional challenges.  People 
have been inflicting injury on each other from afar for a long time.  
Although the Internet may have increased the quantity of these 
occurrences, it has not created problems that are qualitatively more 
difficult.139 
 

By analogy, the Howard court interpreted the defendant’s Internet contacts just as they 
did the defendant’s other contacts with Illinois in regard to their quality and nature.  
Accordingly, the court held that since the defendant’s Internet activity was merely in 
the nature of advertising, and that their business of training athletes in Missouri did not 
affect any interest in Illinois, the exercise of personal jurisdiction by the Illinois court 
would not be fair, just, or reasonable.140  It remains to be seen whether any additional 
courts might follow Howard’s rejection of Zippo, but the tone has been set for others to 
break with Zippo’s reasoning. 
 

 
VI.  THE NEED FOR A UNIFIED JURISDICTIONAL STANDARD 

 
Regardless of how the courts ultimately decide to handle Internet contacts in their 

personal jurisdiction analysis, there is a need for a unified standard.  The U.S. Supreme 
Court has created a framework for determining personal jurisdiction, even in non-
Internet cases, that is difficult to comprehend.  When the unique aspects of the Internet 
are added to the already complex nature of personal jurisdiction analysis, the process 
becomes totally non-functional.  As a result, the current state of the law of online 
personal jurisdiction is unclear and often inconsistently applied.  This is unfortunate 
because the determination of personal jurisdiction is fundamental to all litigation.  Due 
process renders a court powerless to adjudicate the rights of an individual defendant 
without first determining whether personal jurisdiction exists.  To keep up with rapidly 
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advancing technology, the legal system must find a way to resolve the confusion that 
exists in this area and determine a workable, unified standard. 

The lack of knowledge of jurisdictional requirements causes uncertainty to those 
who face litigation in a distant and unfamiliar location.  The American Bar Association 
Cyberlaw Committee’s study in 2004 suggested that the biggest fear of companies 
operating e-businesses was the fear of litigation.141 Of those businesses concerned with 
the risk of litigation, a majority indicated that their concern stemmed primarily from a 
heightened awareness of the shifting legal framework involved.142  The confusion over 
how and when to apply the various tests for personal jurisdiction and the inconsistency 
with which they are applied (or at least perceived) may make firms hesitant to fully 
engage in the e-business arena.   

Ironically, the unfairness that personal jurisdiction analysis was designed to 
prevent may be resulting from the lack of clarity in the process.  Since Pennoyer v. Neff, 
courts have always interpreted personal jurisdiction in accordance with the due process 
requirements of the U.S. Constitution.  Despite the changes in communication and 
transportation technology, the one constant of personal jurisdiction jurisprudence has 
always been to ensure fairness of the process to all parties involved.143  When personal 
jurisdiction is imposed in an unpredictable manner, those potentially subject to such a 
determination become vulnerable to an arbitrary finding based on an indiscriminate 
decision to apply one standard or another.  In the context of personal jurisdiction of 
nonresident defendants through Internet contacts, the lack of predictability caused by 
the courts’ failure to implement a uniform standard jeopardizes nonresident 
defendants’ due process rights—the very interests the standards were created to 
defend. 

 
 

VII.  CONCLUSION 
 
Traditionally, courts have determined personal jurisdiction over nonresident 

defendants using the International Shoe minimum contacts test.  Under the original test 
and its subsequent refinements, courts analyze the various contacts nonresident 
defendants have with a forum state, including whether defendants conduct business in 
or maintain a physical presence there.  However, the ability to make contacts and 
engage in commerce exclusively over the Internet leads legal scholars to argue the 
traditional tests are outdated.  The advent of the Internet has altered the manner in 
which we communicate, conduct business, and interact with one another, but does it 
require a change in our traditional personal jurisdiction analysis?  To be sure, the 
Internet brings with it unique aspects that challenge our established legal framework.  
The anonymity and ease of long-distance interaction challenge some of the core 
underlying assumptions of our established law. 

Some believe a new test is necessary to handle the radical technological changes.  
Many courts were quick to adopt the Zippo sliding scale test.  The thrust of the sliding 
scale test is that it measures the amount of business conducted on and through a 
nonresident defendant’s website to determine whether it is an active or passive site.  
The more active the defendant’s site, the more contacts a court will infer and the more 
likely it is that a court will conclude that the defendant has availed itself of the forum 
state, resulting in a finding of personal jurisdiction.  The Zippo sliding scale has been 
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adopted by so many jurisdictions that it seems to be the emerging universal standard.  
However, after experiencing difficulty in implementing the Zippo test, courts are now 
blending it with the more traditional personal jurisdiction tests of Hanson, World Wide 
Volkswagen, Burger King and Calder.  Courts have not been consistent, however, in 
applying the combinations of existing tests, nor have they agreed upon a standard for 
the intent requirements of the tests (i.e., whether to impose an objective or subject 
standard for intent).  A few courts have even concluded that “the Internet does not pose 
unique jurisdictional challenges” and have resolved to adapt the traditional personal 
jurisdiction analysis to the new technology.144  These courts are content to apply the 
traditional personal jurisdiction tests by analogy, comparing Internet contacts to older 
forms of communication, like radio, television and print advertising, vis-à-vis Howard, 
the Illinois case.   

Regardless of which standard is ultimately applied, the U.S. Supreme Court needs 
to re-enter the fray of personal jurisdiction litigation to establish a unified standard.  
The Supreme Court could, through its opinion in an Internet personal jurisdiction case, 
correct the current confusion by: 1) clarifying the existing non-Internet standards by 
reconciling the plurality opinions of Asahi to establish either an objective or a subjective 
test for the intent requirement; 2) reconciling Calder with Hanson, Burger King, and World 
Wide Volkswagen by explaining when, and under what circumstances, each would 
apply; or 3) either adopting and establishing a form of the Zippo sliding scale test to 
view Internet-specific conduct or deciding not to create a unique test for Internet 
contacts.  More guidance from the Supreme Court on these matters is absolutely 
necessary to eliminate lower courts’ development of inconsistent lines of personal 
jurisdiction analysis.  Without Supreme Court intervention, the exercise of personal 
jurisdiction over nonresident defendants becomes unpredictable.  
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