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I.  INTRODUCTION

Comparison of four representative state Limited Liability (LLC) Statutes1 reveals 
fundamental differences in default provisions.  Delaware2 has few default rules and directs LLC 
members to draft Operating Agreement3 provisions to define the rules applicable to the LLC.4  
California, New Mexico, and Texas statutes include many more default provisions.  One state’s 
provisions are, however, often different from another’s.

For example, the California default provision for admission of a new member requires 
approval of members holding a majority of profits interest.5  In Delaware, New Mexico, and Texas 
unanimous approval is required.6  Similarly, the default provision for voting on management issues 
in California and Delaware is a majority of the profits interest of all members.7  In New Mexico, 
members vote in proportion to their contribution to capital of the LLC.8  In Texas, each governing 
person has an equal vote.9  Similarly, when a member seeks to withdraw from the LLC, most state 
statutes contain default provisions that do not permit either transfer or sale of the membership 

                                                  
* J.D., Assistant Professor (retired), University of Texas at Brownsville.  
** J.D., Texas Center for the Judiciary. 
1 CAL. CORP. CODE § 17005 (2006) (Operating Agreement); DEL. CODE ANN. tit. 6 § 18-101 (2006); N.M.

STAT. ANN. 53-19-65(A) (by implication) (2006); TEX. BUS. ORGS. CODE § 101.052 (2006).  See also, 
Elizabeth S. Miller, More Than a Decade of LLP and LLC Case Law:  A Cumulative Survey of Cases Dealing 
With Limited Liability Partnerships and Limited Liability Companies, ALI-ABA (2006).  

2 DEL. CODE ANN. tit. 6 § 18-101.  
3 All agreements are referred to herein as Operating Agreement.  “‘Operating Agreement’ means any agreement 

between all of the members as to management of the affairs of a limited liability company and the conduct of 
its business in any manner not inconsistent with law or the articles of organization.”  CAL. CORP. CODE § 
17001(ab) (called Operating Agreement and must be either written or oral); N.M. STAT. ANN. § 53-19-2(O) 
(called Operating Agreement and must be in writing); DEL. CODE ANN. tit. 6 § 18-101(7) (called “Limited 
Liability Company Agreement,” may be written or oral, and is not valid or enforceable if LLC has only one 
member); TEX. BUS. ORGS. CODE § 101.001(1) (called “Company Agreement,” may be written or oral, and is 
not valid or enforceable if LLC has only one member). 

4 See CAPROC Manager, and CAPROC L.L.C. v. Policemen’s & Firemen’s Ret. Sys., 2005 WL 937613 (Del. 
Ch. Mar. 18, 2005) (where Operating Agreement was silent on removal of LLC’s managing shareholder by 
dissident shareholders, arbitrator had to determine whether the dissident shareholders could remove the 
managing shareholder).  

5 CAL. CORP. CODE § 17100. 
6 DEL. CODE ANN. tit. 6 § 18-301(b)(1) (on consent of all members); N.M. STAT. ANN. § 53-19-36(A)(1) (upon 

written consent of all members); TEX. BUS. ORGS. CODE § 101.103(c) (on approval of all members).  
7 CAL. CORP. CODE § 17103(a)(3); DEL. CODE ANN. tit. 6 § 18-402 (“Voting by members may be on a per 

capita, number, financial interest, class, group or any other basis”); DEL. CODE ANN. tit. 6 § 18-302(a)-(b).  
8 N.M. STAT. ANN. § 53-19-17(a) (“majority share of voting power”).
9 Tex. Bus. Org. Code § 101.354.
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interest.10  Fortunately, almost all statutory provisions may be overridden by contrary provisions in 
the Operating Agreement.    

A.  COURTS ENFORCE OPERATING AGREEMENT PROVISIONS
11

A poorly written Operating Agreement can produce unintended consequences just as reliance 
on default provisions can.  A Kentucky court found that Operating Agreement provisions 
prevented the 100 percent owner of an LLC from authorizing a suit because a majority vote of the 
LLC’s board of directors was required to bring suit in the name of the LLC.12  The provision in the 
Operating Agreement overrode the default statutory language permitting members to bring 
derivative suits.13  A Missouri LLC member was expelled from three commonly owned LLCs 
pursuant to language in two of the LLC Operating Agreements specifying that a member could be 
expelled by vote of a majority in interest “[for] misconduct or an act in any manner inconsistent 
with the good faith observable between Members to such an extent as to render it impracticable for 
the then members to carry on the company business together.”  The Court upheld the expulsion 
from the two LLCs whose Operating Agreement contained the provision; but not from the third 
whose Operating Agreement lacked the expulsion provision.14   A Kansas court found that a 
provision requiring a majority vote of directors to sue overrode a statute permitting derivative suits 
by minority members.15  An LLC member enforced a provision requiring a Delaware LLC to 
indemnify members for all legal costs associated with litigation involving the LLC; the LLC was 
compelled to pay the legal costs of a member the LLC sued for wrongdoing.16  

B.  SUBSTANTIVE RULES GO IN THE OPERATING AGREEMENT, NOT IN THE ARTICLES
17

Delaware only requires Articles of Formation to include an LLC’s name, address, and         

                                                  
10 See, e.g. Cal. Corp. Code § 17304(a) (making the executor of an estate an assignee who cannot liquidate the 

membership interest without majority approval of other members).  
11 See, e.g., Apple Glen Crossing, L.L.C.. v. Trademark Retail, Inc.,  760 N.E. 2d 1109 (Ind. Ct. App. 2001)  

(procedures contained in Operating Agreement for removal of a manager must be followed); Pine Creek, LLC 
v. Pine Mount, LLC, 558 S.E.2d 44 (2001 Ga. App. 2001) (enforcing Operating Agreement provisions 
addressing restrictions on transfer of ownership interests); ESCA of Baltimore v. Colkitt, 164 F. Supp. 2d 
584, (D. Md. 2001)  (court enforced Operating Agreement restrictions on transfers of ownership); Valinote v. 
Ballis, 295 F.3d 666 (7th Cir. 2002)  (court enforced Operating Agreement provisions involving a personal 
guarantee and push-pull valuation); Lindsay, Marcel, Harris & Pugh, L.L.C. v. Harris, 752 So.2d 335 (La. Ct. 
App. 2000) (two members of  four-person law firm had no right to seek judicial dissolution  when they 
withdrew because they did not comply with requirements for dissolution contained in Operating Agreement); 
Fausel v. JRJ Enters., 603 N.W. 2d 612 (Iowa 1999) (attempted sale of a membership interest violated right of 
first refusal provisions in the Operating Agreement.)  

12 Lourdes Medical Pavilion, LLC v. Catholic Healthcare Partners, Inc., 2006 U. S. Dist. LEXIS 12550 (W.D. 
Ky. March 22, 2006) (hereinafter referred to as Lourdes).  

13 Id.
14 Brazil v. Rickerson, 268 F.Supp.2d 1091 (W.D. Mo. 2003).  
15 Lourdes, 2006 U. S. Dist. LEXIS 12550 (W.D. Ky. March 22, 2006) (since “any act” had to be authorized by 

the directors minority shareholders otherwise permitted under the statute were prohibited.)  
16 DeLucca v. KKAT Mgmt., 2006 Del. Ch. LEXIS 19 (Del. Ch. Jan. 23, 2006).  Defendant DeLucca sought to 

gain control of one of a series of interrelated LLCs and was sued by  LLC, which claimed defendant was 
guilty of misconduct and of seeking LLC assets for her own benefit.  The Operating Agreement stated that 
LLC would indemnify members and affiliates for losses and advance defense costs for litigation “in 
connection with or arising out of or related to” the Operating Agreement itself and operations of any of the 
companies, as long as the party seeking indemnification did not act fraudulently, in a grossly negligent 
manner, or in willful violation of law.  Id.

17 The term “Articles” is used to refer to “articles of organization,” CAL. CORP. CODE §§ 17001(b), 17051; 
“certificate of formation,” DEL. CODE ANN. tit. 6 §§ 18-101(2), 18-201; “articles of organization,” N.M. STAT.
ANN. §§ 53-19-2(A), 53-19-8; “certificate of formation,” TEX. BUS. ORGS. CODE §§ 3.005, 101.051. 
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registered agent.18  California requires in addition that the Articles specify whether the LLC is 
manager- or member-run.19  New Mexico requires, in addition to name, address, and registered 
agent, that the Articles include statements regarding (1) the LLC’s duration if it is other than 
perpetual; (2) whether the LLC will be manager-run; and (3) whether the LLC is a single member 
LLC.20  Texas requires, in addition to name, address and registered agent, that the Articles state the 
purpose, duration, name and address of organizer.21  All changes in the Articles must be filed with 
the State.22  Provisions included in the Operating Agreement may be changed without such a 
filing.23    

C.  STATUTORY PROVISIONS MAY BE OVERRIDDEN IN AN OPERATING AGREEMENT

Mandatory statutory provisions are minimal and unlikely to pose a problem for drafters.  In 
California, access to records, right to derivative actions, dissenters’ rights in acquisitions, and 
procedural rules for creation and dissolution of LLCs cannot be modified.24  In Delaware, an LLC 
Operating Agreement may not “eliminate the implied contractual covenant of good faith and fair 
dealing.”25  In New Mexico, a number of provisions are unalterable by implication.26  In Texas, 
members must be granted access to books and records.27  

                                                  
18 DEL. CODE ANN. tit. 6 § 18-201.
19 The provisions required in the Articles are specified in CAL. CORP. CODE § 17051.  One of the few 

requirements is that the LLC state if there are to be one or more managers. Id. § 17051(a)(5).   The California 
Secretary of State provides a form that must be filled in.  Id. § 17050.  

20 N.M. STAT. ANN. § 53-19-8.
21 TEX. BUS. ORGS. CODE §§ 3.005, 101.051.
22 CAL. CORP. CODE, § 17054; DEL. CODE ANN. tit. 6 § 18-206; N.M. STAT. ANN. §§ 53-19-2(B), 53-19-9; TEX.

BUS. ORGS. CODE § 101.053.
23 See, e.g., TEX. BUS. ORGS. CODE § 101.051(a) (“A provision that may be contained in the company agreement 

[Operating Agreement] of a limited liability company may alternatively be included in the certificate of 
formation of the company.”) 

24 Statutory provisions “may be varied as among the members or as between the members and the limited 
liability company by the articles of organization or operating agreement” [CAL. CORP. CODE § 17005(b)].  
However, neither the articles nor operating agreement may vary statutory definitions, right to assert 
unreasonability of termination, voting requirements or voting rights, access to records and documents, and  
inspection rights of members of foreign LLC (§ 17005(b)(1)-(4)).  Other specified chapter provisions relating 
to requirements for formation of LLC; dissolution of LLC; registration, and law of state or country of 
formation control of internal affairs of foreign LLC; derivative suits; merger and consolidation rules and 
procedures; and rights of dissenting members in acquisitions  may be varied by the articles or by a written 
operating agreement only to extent expressly provided in those chapters, [CAL. CORP. CODE § 17005(c)].   
The manager’s fiduciary duties to the LLC and to LLC members may only be modified in a written operating 
agreement with informed consent of the members,  CAL. CORP. CODE § 17005(d).

25 DEL. CODE ANN. tit. 6 § 18-1101(c), (e) (statute “give[s] the maximum effect to the principle of freedom of 
contract and to the enforceability of limited liability company agreements”); DEL. CODE ANN. tit. 6 § 18-
1101(b) (mandatory nature of formation, registration and dissolution requirements is implied).

26 N.M. STAT. ANN. § 53-19-65(A).  The mandatory nature of the formation, registration and dissolution 
requirements is implied.  See generally, N.M. STAT. ANN. § 53-19-1.   In addition, provisions such as N.M.
STAT. ANN. § 53-19-27 “liability upon wrongful distribution” cannot be overridden.  

27 If the Operating Agreement does not address an issue the statutory default provision applies.  Almost any 
provision may be waived or modified in Operating Agreement (TEX. BUS. ORGS. CODE § 101.052(c)); 
however the LLC must have a member (a manager-managed LLC can wait for reasonable time after 
formation to get a member (101.101(b)); a distribution is prohibited when it would leave liabilities greater 
than assets (§ 101.206); requiring access to books and records (§§ 101.501-502).  TEX. BUS. ORGS. CODE § 
101.054 identifies the few matters that cannot be modified.  In all jurisdictions the mandatory nature of the 
formation, registration and dissolution requirements is implied.  
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II.  DEFINITIONS IN AN OPERATING AGREEMENT REDUCE DISAGREEMENTS

The definitions sections of state statutes vary widely: California provides a comprehensive 
definition section; Texas includes only three definitions.28  Regardless of how complete the 
statutory definitions section is, members are more likely to look at definitions in an Operating 
Agreement.  Definition of the following terms may help resolve disputes: assignee, authorized 
signature, bankrupt, bankruptcy, capital account, contribution, dissenters’ rights, distribution, duty 
of care, duty of loyalty, economic interest, electronic transmission, employee, event of 
dissociation, expulsion (of a member), fiduciary duty, good faith, management, incapacity of a 
member, knowledge, limited liability company interest, liquidating trustee, mail, majority in 
interest of the membership, manager, member, membership interest, officer, operating agreement 
(or company agreement), personal representative, profits interest, proxy, resignation (withdrawal) 
of a member, retirement of a member, return of capital, time a notice is given or sent, vote, 
withdrawal of a member, written (to include electronic transmissions).  

III.  PROVISIONS TO PREVENT CREDITORS FROM PIERCING THE LLC SHIELD

All of the statutes have provisions stating that members are not personally liable for the 
actions of the LLC.  For example, Texas provides, “Except as and to the extent the company 
agreement specifically provides otherwise, a member or manager is not liable for a debt, 
obligation, or liability of a limited liability company, including a debt, obligation, or liability under 
a judgment, decree, or order of a court.”29   

Labeling all company documents with LLC and requiring employees to sign documents as 
agents of the LLC protects members from personal liability for LLC actions.  LLC statutes require 
that an LLC’s name must include “L.L.C,” “LLC,” or “Limited Liability Company.”30  Members 
and managers who fail to disclose their agency status on documents they sign may be held 
personally liable for the LLC’s actions.31  To avoid such problems the Operating Agreement 
should require all documents to disclose that the LLC is the signing party and that managers, 
members, officers, and employees must properly identify themselves as agents on all documents.  

                                                  
28 CAL. CORP. CODE § 17001; DEL. CODE ANN. tit. 6 § 18-101; N.M. STAT. ANN. § 53-19-2; TEX. BUS. ORGS.

CODE § 101.001 (each has terms not found in the others).
29 TEX. BUS. ORGS. CODE § 101.114.  California provides “no member of a limited liability company shall be 

personally liable under any judgment of a court, or in any other manner, for any debt, obligation, or liability 
of the limited liability company . . . solely by reason of being a member of the limited liability company.” 
CAL. CORP. CODE § 17101(a).  Delaware states, “no member or manager of a limited liability company shall 
be obligated personally for any such debt, obligation or liability of the limited liability company solely by 
reason of being a member or acting as a manager of the limited liability company.”  DEL. CODE ANN. tit. 6, § 
18-303(a).  New Mexico states, “No member or manager of a limited liability company . . . shall be obligated 
personally for any debt, obligation or liability of the limited liability company solely by reason of being a 
member or manager.” N.M. STAT. ANN. § 53-19-13.  

30 See, e.g., NM. STAT. ANN. § 53-19-3.
31 Alexander Co., Inc. v. Bensaid, 2002 WL 1034037 (Wis. App. May 23, 2002) (members personally liable for 

debts of  LLC because they failed to disclose that their business was an LLC and secured loan based on their 
personal creditworthiness); Wirthman-Tag Const. Co.,  L.L.C. v. Hotard, 804 So.2d 856 (La. App. 4th Cir. 
2001) (individual who signed a construction contract on behalf of a business that was not designated as an 
LLC in its title or otherwise is personally liable if the other party did not know that the individual was signing 
in a representative capacity); Thomas v. Hobbs, 2005 Del. Super. LEXIS 164 (Del. Super. April 27, 2005) 
(contract signed by an LLC member in a representative capacity absent evidence member agreed to be 
personally liable for performance); Mussen v. Franklin Sq. Assoc., V, LLC, 22 A.D.3d 1022  (N.Y. App. Div. 
3rd Dept. 2005) (manager signed the contract to purchase the property as agent of the LLC); Gray Printing 
Company v. Blushing Brides, LLC, No. 05AP-646, 2006 WL 832587 (Ohio App. March 31, 2006); Ioerger v. 
Reiner, 114 P.3d 1028 (Mont. 2005) (judgment creditor could not recover from LLC’s sole member of 
involuntarily dissolved LLC because LLC was  legal entity separate from its member); Sliman’s Printing, Inc. 
v. Velo International, No. 2004CA00095, 2005 WL 100963 (Ohio App. Jan. 18, 2005) (absent evidence of 
written guarantee, LLC member not liable for debt of LLC).      
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Different states have different standards for piercing the corporate veil and usually apply the 
same standard to piercing the LLC veil.32 New Mexico has three requirements for piercing an LLC 
veil: (1) instrumentality or domination over the LLC by member(s) (the alter ego theory); (2) 
improper purpose of the LLC (fraud); and (3) proximate cause between the dominion or improper 
use and the wrong caused.33  Delaware law requires proof of two elements to pierce the LLC veil: 
(1) complete domination and control by the member such that the LLC and its parent operated as a 
single economic entity; and (2) deliberate and purposeful misuse of the LLC form that results in 
unfairness, injustice, and injury to the plaintiff.34  Alter ego is the basis for disregarding the LLC 
entity in Texas.35  The Texas rule applies “when there is such unity between [LLC] and individual 
that the separateness of the [LLC] has ceased and holding only a[n] [LLC] liable would result in 
injustice.”36  While courts usually apply the law of the state of formation,37 they need not.38    

Including the following provisions will minimize the risk that the LLC veil will be pierced: 
(1) require that LLC business records and LLC bank accounts be maintained separate from those of 
members; (2) prohibit use of LLC bank accounts and LLC assets for personal purposes;39 (3) 
provide adequate capitalization; and (4) comply with LLC legal formalities.40  

                                                  
32 See, e.g., Emily A. Lackey, Piercing the Veil of Limited Liability in the Non-Corporate Setting, 55 ARK. L.

REV. 553 (2002); Susan Muller Rogge, Note, Hollowell v. Orleans Reg’l. Hosp.: Piercing the Corporate Veil 
of a Louisiana Limited Liability Company and Successor Liability, 47 LOY. L. REV. 923, (2001); Rebecca J. 
Huss, Revamping Veil Piercing for All Limited Liability Entities:   Forcing the Common Law Doctrine into 
the Statutory Age, 70 U. CIN. L. REV. 95 (2001).  In California, an LLC member is subject to liability under 
common law governing alter ego liability to same extent as shareholder for any debt, obligation, or liability of 
the corporation; except that failure to hold meetings or to observe formalities pertaining to calling or conduct 
of meetings is not a factor tending to establish that members have alter ego or personal liability, CAL. CORP.
CODE § 17101(b).  In Delaware, no member or manager of an LLC shall be obligated personally for any 
liability of the LLC by reason of being a member or acting as a manager, DEL. CODE ANN. tit. 6 § 18-303(a).  
The corporate veil can be pierced in a chancery court.  See Thomas v. Hobbs, 2005 Del. Super. LEXIS 164.  
The New Mexico Standard is at N.M. STAT. ANN. § 53-19-13 (and in case law).  

33 The standards were laid out most recently in Garcia v. Coffman, 946 P.2d 216 (N.M. Ct. App. 1997); Harlow 
v. Fibron Corp., 671 P.2d 40 (N.M. Ct. App. 1983).  

34 Andrews v. Kerr McGee Corp., No. 1:00CV158-D-A, 2001 WL 1704144 (N.D. Miss. Dec. 5, 2001).  See 
also, SR Int’l Bus. Ins. Co. v. World Trade Ctr. Props., LLC, 375 F. Supp. 2d 238, 243 (S.D.N.Y. 2005); 
Trustees of the Village of Arden v. Unity Const.  Co.,  No. C.A. 15025, 2000 WL 130627 (Del. Ch. Jan. 26, 
2000) (discussing possibility of piercing the “corporate” veils of an LLC and related corporation on alter ego 
grounds and finding that similar ownership was insufficient to justify disregarding the business forms). 

35 TEX. BUS. ORGS. CODE § 101.114; TEX. BUS. CORP. ACT. ANN. art. 2.21(A) (3).  Castleberry v. Branscum, 
721 S.W.2d 270, 272 (Tex. 1986) (“Castleberry”); Pinebrook Props., Ltd. v. Brookhaven Lake Prop. Owners 
Ass’n, 77 S.W.3d 487 (Tex. App. - Texarkana 2002).   

36 Castleberry, 721 S.W.2d at 272 n. 36.  See also First Nat’l Bank v. Gamble, 132 S.W.2d 100, 103 (Tex. 
1939).  

37 See, e.g., Andrews v. Kerr McGee Corp., No. 1:00CV158-D-A, 2001 WL 1704144 (N.D. Miss. Dec. 5, 2001). 
38 Lily Transp. Corp. v. Royal Institutional Svcs., 832 N.E.2d 666 (Mass. App. Ct. 2005) (applying 

Massachusetts law when plaintiff sought to pierce the veil of a Pennsylvania LLC with whom the plaintiff 
contracted); Allison v. Danilovic, 2004 WL 2797988 (Cal. Ct. App. 2 Dec. 7, 2004) (affirming lower court 
decision holding individual who was CEO, director, and 66 percent owner of LLC liable for unpaid wage 
claim under alter ego theory).

39 Failing to properly maintain business records separate from those of the members is grounds to pierce the veil 
directly in some states and as a means of proving alter ego status in others.  See, e.g., Anderson, LLC v. 
Stewart, 2006 WL 1118892 (Ark. 2006); Woldeyohannes v. K & K Hartford, LLC, No. 7276, 2006 WL 
1133891 (Conn. Super. April 24, 2006).  

40 If members fail to maintain the separate existence of the LLC, the LLC is the alter ego of the individual 
members in California. Sakata v. Cook, No. F046552, 2006 WL 164915 (Cal. App. Jan. 24, 2006).
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Wrongful distributions expose members to personal liability.41  A wrongful distribution is a 
distribution to members that leaves the LLC unable to pay its debts or that results in the fair market 
value of the LLC’s assets being less than the sum of its liabilities to third parties.42  It is a defense 
to a wrongful distribution claim that the distribution was based on objective accounting data 
showing the distribution was lawful when made.43  Thus, including a provision in the Operating 
Agreement that requires regular accounting reports from an independent CPA on which all 
distributions are based is a defense against imposition of personal liability. 

IV.  OPERATING AGREEMENT, DISSOLUTION, AND WINDUP PROVISIONS
  
Specifying the nature of the business in the Articles as any lawful business provides 

maximum flexibility for the members and minimizes the need to amend the Articles as business 
activities change.  California requires that LLC Articles specify that the LLC is formed for any 
lawful purpose;44 however, members may still impose limitations on the LLC’s activities in the 
Operating Agreement.  

Perpetual existence is the default option in all four jurisdictions absent direction to the 
contrary in the Articles.45  A perpetual duration LLC may be dissolved by a majority of voting 
power in California, New Mexico, and Texas46 and by a two-thirds voting interest in Delaware.47  
The Operating Agreement may specify what conditions or what vote will be required to dissolve 
the LLC as well as who will wind up the affairs of the LLC. 48  In a state like New Mexico, which 
permits withdrawal unless a specific term or definite purpose is specified,49 estate planning 
considerations may dictate inclusion of a specific term to deny family members the ability to 
liquidate their interest in the LLC.  Including a provision that permits any member to petition the 
courts or an arbitrator to select a windup member provides a means of breaking deadlocks.  The 
responsibilities of those with authority to wind up the affairs of the LLC are statutory.50

                                                  
41 CAL. CORP. CODE § 17254(a), (b), (e) (prohibiting a distribution if the LLC would be unable to pay its debts 

and member has actual knowledge of the inability, but providing that reliance on financial statements 
prepared in accordance with accepted accounting practices or a fair valuation of the LLC is a defense); DEL.
CODE ANN. tit. 6 § 18-607(a), (b); N.M. STAT. ANN. § 53-19-27(A), (B) (each member or manager who voted 
for or knew the distribution violated § 53-19-26 is personally liable to the LLC); TEX. BUS. ORGS. CODE § 
101.206 (LLC may not make a distribution if total liabilities (other than to members) exceed fair value of 
assets and the member receiving the distribution knew of the violation).   

42 CAL. CORP. CODE § 17254; DEL. CODE ANN. tit. 6 § 18-607 N.M. STAT. ANN. § 53-19-26 (wrongful 
distributions) and § 53-19-27 (member liability upon wrongful distribution); TEX. BUS. ORGS. CODE § 
101.206. 

43 Id.    
44 CAL. CORP. CODE § 17051(a)(2) requires that the Articles state, “[The] purpose of the limited liability 

company is to engage in any lawful act or activity for which a limited liability company may be organized 
under the Beverly-Killea Limited Liability Company Act.”   

45 CAL. CORP. CODE § 17051; DEL. CODE ANN. tit. 6 § 18-801; N.M. STAT. ANN. § 53-19-6; TEX. BUS. ORGS.
CODE § 101.051.  

46 CAL. CORP. CODE § 17350(b); N.M. STAT. ANN. §§ 53-19-42(A); TEX. BUS. ORGS. CODE § 101.552.  See 
also, CAL. CORP. CODE § 17051(c)(3), (4) (LLC is of perpetual duration unless Articles contain a date at 
which LLC will dissolve or events that will cause a dissolution), § 17350 (dissolution as stated in Articles or 
by vote of the members). 

47 DEL. CODE ANN. tit. 6 § 18-801(a)(3).
48 CAL. CORP. CODE §§ 17050, 17051 (articles of organization); DEL. CODE ANN. tit. 6 § 18-201 (certificate of 

formation); N.M. STAT. ANN. §§ 53-19-7, 53-19-8, (articles of organization); TEX. BUS. ORGS. CODE § 
101.051 (certificate of formation).  

49 N.M. STAT. ANN. § 53-19-37(B).  The other jurisdictions limit the right to withdraw by statute CAL. CORP.
CODE §§ 17252 ; DEL. CODE ANN. tit. 6 §§ 18-603, 18-604; TEX. BUS. ORGS. CODE § 101.107. 

50 CAL. CORP. CODE §§ 17350.5-17353; DEL. CODE ANN. tit. 6 §§ 18-803-18-805; N.M. STAT. ANN. § 53-19-42; 
TEX. BUS. ORGS. CODE §§ 101.551, 11.052-11.056.



Fall 2007/Comprehensive Operating Agreement/7

V.  THE OPERATING AGREEMENT MAY DEFINE HOW THE LLC IS ADMINISTERED

A.  MANAGEMENT BY MEMBERS OR BY MANAGERS

Members of an LLC may establish (1) a member-managed LLC that operates like a general 
partnership; (2) a member-managed LLC that operates like a corporation, with the members acting 
as the board of directors, officers, or both; or (3) a manager-managed LLC where some or all of the 
members are passive investors.  In most jurisdictions, an LLC is managed by members unless its 
Operating Agreement or Articles specify otherwise.51  An Operating Agreement may specify 
management by one or more managers who may also be members but need not be.52  A structure 
with a board and officers is specifically authorized by the California Statute, is implied by the 
Texas statute, and is not prohibited by the other statutes.53  

A number of state default provisions provide that in a manager-managed LLC almost all 
management authority is granted to managers and none to members.54  Unless the Operating 
Agreement specifies otherwise, a court can find that in a manager-managed LLC a non-manager 
member lacks actual authority to act on behalf of the LLC.55  Default management provisions 
specify that the affairs of the LLC can be managed by individual members who may have larger or 
smaller management responsibilities specified in the Operating Agreement.56  Describing how 
authority will be divided among members or between managers and members,57 how meetings will 
be called and run, how managers are selected,58 and the amount of control ceded by members to 
managers will minimize disputes.  Members of a manager-managed LLC may want to consider 
establishing a structure for reviewing manager performance, limiting manager authority, and 
reserving rights to overrule management decisions and to terminate managers.59  The amount of 
control ceded by members to managers in a manager-managed LLC determines whether 
membership will be treated as an active or passive investment for tax purposes.60  

                                                  
51 CAL. CORP. CODE. §§ 17151-17153; DEL. CODE ANN. tit. 6 §§ 18-401-17-403; N.M. STAT. ANN. § 53-19-15; 

TEX. BUS. ORGS. CODE §§ 101.251-101.253.  Changing the default rule requires a notice in the Articles of 
Organization in California, New Mexico, and Texas (CAL. CORP. CODE. § 17151(a); N.M. STAT. ANN. 53-1-
19-15; TEX. BUS. ORGS. CODE § 101.251).  In Delaware management by managers can be specified in the 
Operating Agreement, DEL. CODE ANN. tit. 6 § 18-402.  

52 CAL. CORP. CODE § 17151(a) TEX. BUS. ORGS. CODE § 101.253.
53 CAL. CORP. CODE § 17154. Id. § 17154.
54 Id. CAL. CORP. CODE § 17157(b) (if management is vested in managers, then no non-manager member is an 

agent); DEL. CODE ANN. tit. 6 § 18-402 (“if a limited liability company agreement provides for the 
management, in whole or in part, of a limited liability company by a manager, the management of the limited 
liability company, to the extent so provided, shall be vested in the manager”); N.M. STAT. ANN. § 53-19-15 
(“manager or managers designated by or in accordance with the articles of organization and operating 
agreement shall have exclusive power to make all decisions on behalf of the limited liability company that are 
not specifically reserved to the members by the Limited Liability Company Act”); TEX. BUS. ORGS. CODE § 
101.251 (“[governing authority consists of] the managers of the company, if the company’s certificate of 
formation states that the company will have one or more managers”); TEX. BUS. ORGS. CODE § 101.254 (a) 
(each governing person, officer, or agent vested with actual or apparent authority is an agent of the company).  

55 Trage v. 311 Meridian, 924 So.2d 925 (Fla. App. 2006).  See also Lourdes, 2006 WL 753080 (W.D. Ky. 
March 22, 2006) denying a 100 percent owner right to act without majority approval of LLC’s board because 
Operating Agreement vested authority in the board, not the sole member.

56 CAL. CORP. CODE § 17150. 
57 See discussion of N.M. STAT. ANN. §§ 53-19-15, 53-19-16.
58 DEL. CODE ANN. tit. 6 § 18-402 (elected by majority in interest of members); N.M. STAT. ANN. §§ 53-19-15, 

53-19-16; TEX. BUS. ORGS. CODE §§ 17251-17253.
59 Old Saybrook Golf v. Plant, No. CV044000240S, 2004 WL 2166322 (Conn. Super. Ct. Sept. 3, 2004). (The 

Operating Agreement permitted members to remove managers who violated the Operating Agreement by 
entering into “special consent events” without member’s approval).  

60 See, e.g., I.R.C. § 469 (active vs. passive investments), I.R.C. § 465 (at risk rules).
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B.  OPERATING AGREEMENT FINANCIAL AND ACCOUNTING PROVISIONS 

Controls in the form of a standard procedure for acquiring and titling real, personal, and 
intangible property in the name of the LLC protect against attachment by creditors of individual 
members.  One may want to consider including an Operating Agreement requirement that all 
personal and intangible property be recorded in the LLC accounts and all vehicles and real 
property be promptly recorded or registered in the name of the LLC.  New Mexico provides that 
property acquired by the LLC, titled in the LLC’s name, acquired with LLC funds, or held by 
public record in the LLC’s name is LLC property.61  Property is presumed to be that of others if 
acquired without LLC funds even if used for LLC purposes.62  The other state statutes do not 
address the ownership issue.  Personal and intangible property may be transferred to the LLC by 
including purchase documents and terms of acquisition of the LLC property in the LLC’s 
records.63  

The California and New Mexico statutes provide that except as limited by the terms of the 
Operating Agreement, property held in the name of the LLC may be transferred by any member if 
the LLC is member-run and only by managers if manager-run.64  Delaware and Texas permit 
transfer by any member or manager.65  In all states, execution of documents by both members and 
managers is effective with respect to third parties unless the third party is on notice of restrictions 
on member or manager apparent authority.66  Specifying in the Operating Agreement who may 
execute documents for the LLC places members and managers on notice of who is doing what.  
Such a provision also minimizes the likelihood of later misunderstanding, and creates a cause of 
action by the LLC against a member or manager who violates the provision.  Members may want 
to require that more than one member sign large purchase and sale contracts, loan documents, and 
large checks.  Unless members spell out what authority they retain over managers in the Operating 
Agreement, they become subject to default options giving them no right to sign documents and 
little authority in most jurisdictions.67  

VI.  VOTING PROVISIONS DEFINE MEMBER AND MANAGER AUTHORITY

LLC issues on which votes are required include: (1) admitting new members;68 (2) admitting

                                                  
61 N.M. STAT. ANN. § 53-19-29.
62 Id. § 53-19-29(F).  Members have no interest in LLC property, Id. § 53-19-29(B).  
63 Id. § 53-19-30(B).  
64 CAL. CORP. CODE § 17057 (every member is an agent in a member-managed LLC; every manager (and no 

non-manager member) is an agent of manager managed LLC); N.M. STAT. ANN. §§ 53-19-30(A), (E) (every 
member is agent if member run; every manager is agent if manager run).

65 DEL. CODE ANN. tit. 6 § 18-402 (“Unless otherwise provided . . . each member and manager has the authority 
to bind the limited liability company”); TEX. BUS. ORGS. CODE § 101.254(a) (“each governing person . . . and 
each officer or agent of a limited liability company vested with actual or apparent authority by the governing 
authority . . . is an agent . . . for purposes of carrying out the company’s business”).   

66 CAL. CORP. CODE § 17057 (member can still bind through apparent authority); DEL. CODE ANN. tit. 6 § 18-
402; TEX. BUS. ORGS. CODE § 101.254(a); N.M. STAT. ANN. § 53-19-30(C).  

67 CAL. CORP. CODE § 17157(a), (b); N.M. STAT. ANN. § 53-19-15(B).  “Each manager shall have such power to 
manage the business or affairs of the limited liability company as the articles of organization or an operating 
agreement shall provide.”  TEX. BUS. ORGS. CODE § 101.254 (a).  “[E]ach governing person [manager if 
manager managed] of a limited liability company and each officer or agent . . . vested with actual or apparent 
authority by the governing authority . . . is an agent of the company for purposes of carrying out the 
company’s business.” But see DEL. CODE ANN. tit. 6 § 18-402 (even if LLC is manager managed a member
may bind the company).  

68 CAL. CORP. CODE § 17103(3) (majority in interest required to approve any matter not otherwise identified), § 
17303 (majority required for assignee to become a member); DEL. CODE ANN. tit. 6 § 18-301; N.M. STAT.
ANN. § 53-19-33; TEX. BUS. ORGS. CODE § 101.105.
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assignees as members;69 (3) permitting withdrawal of existing members;70 (4) expelling 
members;71 (5) approving amendments to the Articles and Operating Agreement;72 (6) allocating 
items of profit, expense, depreciation, and loss;73 (7) making tax elections; (8) approving LLC 
reorganization, merger, sale of substantially all of the LLC assets, or dissolution of the LLC;74 (9) 
hiring and terminating officers, managers, and managing members;75 (10) approving matters not 
within the authority vested in managers;76 (11) approving classes of ownership;77 (12) approving 
exploitation of new business opportunities;78 (13) authorizing interim distributions of cash or 
property;79 and (14) approving member and manager meeting procedures.80 The default provisions 
for voting on ongoing matters vary from state to state.  Including voting provisions compels 
members to review the default provisions and to decide whether to change them. 

The California default provision generally requires approval by a majority share of current 
profits81 to approve any activity other than amending the Articles (which requires a unanimous 

                                                  
69 CAL. CORP. CODE § 17303 (majority in interest of members other than assigning member); DEL. CODE ANN.

tit. 6 § 18-702 (approval of all members other than assigning member); N.M. STAT. ANN. § 53-19-33 (consent 
signed and dated by other members); TEX. BUS. ORGS. CODE § 101.109 (on approval of all of the company’s 
members).

70 Id.  
71 CAL. CORP. CODE § 17252 (unless Articles or Operating agreement provide otherwise, a withdrawn member 

is not entitled to payment for the member’s interest and has only the right of a holder of an economic 
interest); DEL. CODE ANN. tit. 6,  § 18-110; See CAPROC,  2005 Del. Ch. LEXIS 50, n. 4 .  See also, Del. 
Sup. Ct. R. 67 (2006); N.M. STAT. ANN. § 53-19-37; TEX. BUS. ORGS. CODE § 101.105.

72 CAL. CORP. CODE § 17103 (unanimous approval required), § 17059 (unless otherwise specified in Operating 
Agreement); DEL. CODE ANN. tit. 6 § 18-302 (must be specified in Operating Agreement); N.M. STAT. ANN. § 
53-19-17(b)(1); TEX. BUS. ORGS. CODE § 101.053 (amendment by unanimous consent)

73 CAL. CORP. CODE § 17202; DEL. CODE ANN. tit. 6 § 18-503; N.M. STAT. ANN. § 53-19-22; TEX. BUS. ORGS.
CODE § 101.201.

74 CAL. CORP. CODE § 17350 (majority of voting interest); DEL. CODE ANN. tit. 6, § 18-801 (approval of owners 
of two-thirds of profits interest); N.M. STAT. ANN. § 53-19-39 (vote of majority of voting power); TEX. BUS.
ORGS. CODE § 101.552 (majority vote of governing members, or if none, of the managers to wind up).

75 CAL. CORP. CODE § 17152 (managers elected or removed by majority in interest of members), § 17154 
(officers may be appointed in the manner specified in the Operating Agreement); DEL. CODE ANN. tit. 6 § 18-
407 (delegation of managers as determined by Operating Agreement, §§ 18-401, 18-110 (disputes over
appointment or termination of managers referred to Chancery Court); N.M. STAT. ANN. § 53-19-15 
(appointment and removal by majority share of members;) TEX. BUS. ORGS. CODE §§ 101.253-101.254 
(managers may delegate authority); §§ 101.255-6, 101.301-101.306 (manager rules); §§ 101.353 -101.355 
(each manager or member has an equal vote; majority of votes rule if there is a quorum).

76 CAL. CORP. CODE § 17152 (managers may be elected and removed without cause by a majority of members); 
§ 17154 (officers may be appointed by managers); § 17156 (managers decide by majority vote); DEL. CODE 

ANN. tit. 6 § 18-402 (members having more than a fifty percent interest in profits elect managers); N.M.
STAT. ANN. § 53-19-15 (appointed and removed by members having majority of voting power); TEX. BUS.
ORGS. CODE § 101.251 (management by managers only if certificate of formation so states) § 101.303 
(elected for term specified by vote of members); § 101.304 (removed by vote of company’s members).

77 CAL. CORP. CODE §§ 17102 (may establish membership classes with relative rights and duties); DEL. CODE 

ANN. tit. 6 § 18-215 (classes of ownership interests permitted), § 18-302 (classes of voting interests 
permitted); N.M. STAT. ANN. § 53-10-15 (may vest management among classes of members); § 53-10-23 
(revenue may be shared among classes of members); TEX. BUS. ORGS. CODE § 101.104 (may establish classes 
of interests with separate duties, responsibilities, powers, and voting interests); § 101.306 (managers elected 
by a class can be removed by the class).

78 CAL. CORP. CODE § 17002 (may engage in any lawful business except banking, insurance, and trust 
company); § 17375 (may not have professional LLCs); DEL. CODE ANN. tit. 6 § 18-106 (may engage in any 
lawful business except banking); Del. Sup. Ct. R. 67 (may form professional LLCs for practice of law); N.M.
STAT. ANN. § 53-19-6 (may engage in any lawful business); TEX. BUS. ORGS. CODE does not restrict activities 
of LLC.

79 CAL. CORP. CODE § 17251; DEL. CODE ANN. tit. 6 § 18-601; N.M. STAT. ANN. § 53-19-23; TEX. BUS. ORGS.
CODE § 17204.  

80 CAL. CORP. CODE § 17104; DEL. CODE ANN. tit. 6 § 18-302; N.M. STAT. ANN. § 53-19-17 (voting); TEX. BUS.
ORGS. CODE § 101.351-359.

81 CAL. CORP. CODE § 17001(v).
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vote).82  In the absence of any other agreement, a Delaware member-managed LLC requires 
approval by a majority of the share of profits.83  The New Mexico default provisions for voting 
require that a vote of a majority share of member voting power, measured by net capital investment 
is required to (1) amend the Articles or Operating Agreement;84 (2) approve sale, mortgage or 
distribution of substantially all LLC assets;85 (3) approve any action that must be approved by 
members other than approval of new members;86 and (4) approve matters not within the authority 
vested in manager(s) or vested in specific member(s).87  The affirmative vote of all members other 
than the member being removed is required to expel a member.88  Unanimous approval of 
members is required to (1) admit a new member; 89 (2) permit an existing member to sell some or 
all of the membership interest to a third party; 90 (3) permit the heirs of a deceased member to 
become members; (4) compromise a member’s obligation to make additional contributions to the 
LLC;91 (5) withdraw capital from the LLC in any form when the LLC is for limited duration or 
until completion of a specific purpose;92 and (6) withdraw capital in any form other than money 
when withdrawal is approved or occurs pursuant to the default statutory right of withdrawal when 
the LLC is perpetual.93  In a manager-managed LLC, disputes among managers are resolved by the 
Operating Agreement and, absent an Operating Agreement provision, by affirmative approval of a 
majority of the managers.94  In Texas, the default provisions provide that the Operating Agreement 
can only be amended by unanimous vote.95  Unanimous approval to issue additional membership 
interests is also required.96  Each governing person (manager or member) has an equal vote.97

In formal LLC meetings, default provisions typically require that a quorum must be in 
attendance.  Passage requires an affirmative vote by members present (and those voting by proxy if 
the meeting and the issues to be voted on has been announced in advance).98  Voting by written 
consent generally requires that the required percentage of total voting authority be in favor for 
passage.  The Delaware Code provides that meetings may be held by electronic means.99  Spelling 
out the procedures to be permitted for holding meetings, making decisions without meetings, and 
voting by proxy provides guidelines to members and helps avoid future misunderstandings.  

                                                  
82 CAL. CORP. CODE § 17100 (majority in interest to admit new member); § 17103 (unanimous approval to 

amend Articles, majority in interest approval for all other matters). 
83 6 DEL. CODE ANN. § 18-215(f).
84 N.M. STAT. ANN. § 53-19-17(B) (1).
85 Id.
86 Id.
87 See id. § 53-19-17(B) (4).
88 See id. § 53-19-17(B) (2).
89 See id. § 53-19-33(A) (admitting an assignee to membership); N.M. STAT. ANN. § 53-19-36 (written consent 

of all members to admit a member who buys the interest directly from the LLC).    
90 Id.  
91 N.M. STAT. ANN. § 53-19-21(C).
92 See id. § 53-19-37(B).
93 N.M. STAT. ANN. §§ 53-19-37(A), (C) (absent restrictions in the Articles or Operating Agreement a member 

has the right to withdraw from an LLC on 30 days notice and receive within a reasonable time a fair market 
value for the ownership interest).      

94 N.M. STAT. ANN. § 53-19-17(B) (3).
95 TEX. BUS. ORGS. CODE § 101.053.
96 Id. § 101.105(2).
97 See id. § 101.354.
98 See, e.g. TEX. BUS. ORGS. CODE § 101.357 (member may vote in person or by written proxy); however, see 

also id. § 101.358 (action valid without a meeting, notice, or taking a vote if a written consent is signed by the 
majority of membership interest).   

99 DEL. CODE ANN. tit. 6 § 18-302 (d) provides for meetings by conference telephone or other communications 
equipment, voting by proxy or by electronic transmission, and by written consent signed by the members 
having not less than the minimum number of votes necessary to authorize such action at a meeting at which 
all members are present and vote. 
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VII.  ADMISSION, WITHDRAWAL, RETIREMENT, AND DEATH PROVISIONS

Lengthy court proceedings with surprising outcomes can be the result of failure to adequately 
address admission and withdrawal issues.100  Inclusion in the Operating Agreement of withdrawal 
provisions addressing incapacity, retirement, or death of a member simply provides for the 
inevitable.101  As a practical matter, a member who disagrees with other members as to how the 
company should be run may create more problems for the LLC if the member remains than if he or 
she withdraws or is expelled.  

A.  WITHDRAWAL, EXPULSION, AND LIQUIDATION OF MEMBER INTERESTS

Absent an Operating Agreement provision permitting it, withdrawal from an LLC is not 
permitted in Delaware or Texas.102  California does permit a member to withdraw from an LLC 
without approval of other members, but does not permit the member to recover the value of the 
membership interest prior to dissolution and winding up of the LLC unless a majority of the 
remaining members approve.103  New Mexico does permit a retiring member to withdraw from a 
perpetual LLC and be compensated; but the member may not withdraw from an LLC for a stated 
time or specific purpose.104  Liquidation of member interests is difficult for two reasons.  First, 
under most statutes neither a potential purchaser of an interest nor an assignee may become a 
member without approval of the other members;105 thus, it is difficult to sell a membership interest.  
Second, there are few default provisions providing for redemption of a member’s interest by the 
LLC.    

Executors and heirs have no right to sell the interests they administer absent other members’ 
approval.  In Delaware a personal representative has only the powers of an assignee and no means 
to compel sale of the interest at fair market value.106  Texas has similar restrictions.107   Because 

                                                  
100 Am. Anglian Envtl. Tech., L.P. v. Envtl. Mgmt. Corp., 412 F.3d 956, 962 (8th Cir. 2005).
101 For an example of what can happen if there are no such provisions, see Lamprecht v. Jordan,  75 P.3d 743 

(Idaho 2003) (upholding operating agreement provision stating withdrawing member was entitled only to the 
balance in his capital account as of the date his employment with the LLC terminated).  

102 TEX. BUS. ORGS. CODE § 101.107; DEL. CODE ANN. tit. 6 § 18-603 (“unless a limited liability company 
agreement provides otherwise, a member may not resign from a limited liability company prior to the 
dissolution and winding up of the limited liability company.”).  If  member can resign under Operating 
Agreement, then upon resignation, “resigning member is entitled to receive any distribution to which such 
member is entitled, and, if not otherwise provided in a limited liability company agreement, such member is 
entitled to receive, within a reasonable time after resignation, the fair value of such member’s limited 
liability company interest as of the date of resignation based upon such member’s right to share in 
distributions from the limited liability company.”  Id. § 18-604. 

103 CAL. CORP. CODE § 17103(3) (majority in interest required to approve any matter not otherwise identified); 
id. § 17303 (majority required for assignee to become a member); id. § 17252 (unless Articles or Operating 
Agreement provide otherwise, a withdrawn member is not entitled to payment for the member’s interest and 
has only the right of a holder of an economic interest).    

104 N.M. STAT. ANN. § 53-19-37
105 CAL. CORP. CODE § 17301; DEL. CODE ANN. tit. 6 § 18-702; N.M. STAT. ANN. §§ 53-19-32; TEX. BUS. 

ORGS. CODE § 101.108.  Delaware, New Mexico, and Texas all require unanimous approval of existing 
members for admission of a new member unless the Operating Agreement says otherwise, DEL. CODE ANN. 
tit. 6 § 18-301; N.M. STAT. ANN. §§ 53-19-33(A), 53-19-33; TEX. BUS. ORGS. CODE § 101.105.  California 
requires majority approval, CAL. CORP. CODE §§ 17303.  See Northrop Grumman Technical Servs., Inc. v. 
Shaw Group Inc. (In re IT Group, Inc.), 302 B.R. 483, 487-89 (D. Del. 2003) (bankrupt member may assign 
rights to profit, income, return of capital, losses, etc., but may not transfer membership interests).  The court 
also noted that a right to buy out member’s interest if a member files personal bankruptcy is unenforceable. 
Id.  See also Hopson v. Bank of N. Ga.,  574 S.E.2d 411 (Ga. Ct. App. 2002) (member may assign economic 
interest but may not transfer membership interests other than in accordance with terms of the statute or 
Operating Agreement).

106 DEL. CODE ANN. tit. 6 § 18-705.  The statute prohibits resignation from the LLC or liquidation of a member’s 
interest prior to winding up the LLC unless the LLC management approves, DEL. CODE ANN. tit. 6 § 18-603.  
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executors and heirs are assignees they may not compel redemption under the statutory withdrawal 
provision.  

Concern about interpersonal relations in a small member-managed LLC may dictate inclusion 
of very restrictive admission and withdrawal provisions.  On the other hand, the possibility of
member dissatisfaction with ongoing business relationships may dictate inclusion of some 
mechanism that permits a member to withdraw (or be expelled).  If the  unanimous vote 
requirement in the Delaware, New Mexico, and Texas statutes for transfers of LLC interests108 is 
too onerous members may include an alternate provision in the Operating Agreement.  In an LLC 
with member managers who work together, a supermajority rule requiring less than all members to 
approve a new member and/or a requirement that any member voting against admission of a new 
member must present a reasonable basis for doing so may be desirable.109  Similarly, if the 
majority vote requirement of California is too lenient, members may include a provision imposing 
a more stringent requirement.110 Like restrictions on transfer of interest, rights of first refusal to 
acquire a departing member’s interest should be reasonable or there is some risk that the provision 
will not be enforced.111  

B.  ASSIGNEE ECONOMIC INTERESTS DO NOT INCLUDE MEMBERSHIP VOTING RIGHTS

An LLC interest is assignable unless the Operating Agreement restricts assignment.  An 
assignment occurs when the economic interest in an LLC is transferred from a member voluntarily 
or involuntarily (due to death, incapacity, or bankruptcy; in settlement of a debt; or because of 
assignment for the benefit of creditors).  An assignee cannot become a member without approval 
by a vote of the other members112 and has no say in running the LLC, in determining whether 
distributions will be made, or deciding when the LLC will be dissolved.113  The personal 
representative of an incapacitated or deceased member has only the rights of an assignee under the 
default rules of all four states; however, provisions in the Operating Agreement can modify such 
de facto disenfranchisement.114  

C.  A DECEASED MEMBER’S PERSONAL REPRESENTATIVE IS AN ASSIGNEE

Since most default provisions provide that a retiring member cannot recover the value of the 
membership interest until other members approve or the LLC is dissolved, any retirement 
provisions must be specified in the Operating Agreement.  California and Delaware have 
essentially the same default provision:  

                                                                                                                      
107 In Texas, “A member of an LLC may not withdraw or be expelled from the company,” TEX. BUS. ORGS.

CODE § 101.107.
108 DEL. CODE ANN. tit. 6 § 18; N.M. STAT. ANN. § 53-19-36; TEX. BUS. ORGS. CODE § 101.103.
109 RAF Enters, LLC v. Trident LLC, No. A098529, 2005 WL 348955 (Cal. App. 1 Dist. Feb. 14, 2005) 

(Operating Agreement provision requiring consent of other members for a member to transfer his or her 
interest in an LLC implies that such approval will not be unreasonably or arbitrarily withheld).    

110 CAL. CORP. CODE § 17103.
111 RTS Landfill, Inc. v. Appalachian Waste Systems, LLC, 598 S.E.2d 798 (Ga. App. 2004) (right of first 

refusal that has an unlimited duration and imposes a discount of $500,000 below the third-party’s officer is
not supported by any legitimate business purpose and will not be enforced).

112 See, e.g., N.M. STAT. ANN.  53-19-32(A) (a membership interest is assignable, “until the assignee becomes a 
member in accordance with [N.M. STAT. ANN. § 53-19-33 or terms of the Operating Agreement] an 
assignment entitles the assignee to receive only the distributions and return of capital to which the assignor 
would be entitled with respect to the interest he assigned if he had not assigned such interest,” and the 
member continues as a member).  See also, e.g., In re Delta Star Broadcasting, L.L.C., No. Civ.A. 05-2783, 
2006 WL 285974 (E.D. La. Feb. 6, 2006).  

113 CAL. CORP. CODE § 17301; DEL. CODE ANN. tit. 6 § 18-702(b); N.M. STAT. ANN. § 53-19-32; TEX. BUS.
ORGS. CODE § 101.108.  

114 CAL. CORP. CODE § 17304; DEL. CODE ANN. tit. 6 § 18-705 (allows personal representatives to exercise all of 
member’s powers; however, a member may neither withdraw nor transfer the member interest without 
approval); DEL. CODE ANN. tit. 6 §§ 18-603, 18-604; 6 N.M. STAT. ANN. §§ 53-19-33, 53-19-34; TEX. BUS.
ORGS. CODE § 101.107.
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If a member dies or is . . . incompetent, the member’s legal representative 
may exercise all of the member’s rights for the purpose of settling the 
member’s estate or administering the member’s property, including any 
power the member had under the Articles or an operating agreement to give 
an assignee the right to become a member.115   

Absent an Operating Agreement provision permitting redemption of a deceased or 
incapacitated member’s membership interest, a personal representative can’t demand 
redemption.116  The legal representative of a deceased or incompetent member may not utilize the 
New Mexico withdrawal provision.117  Similarly, in California, Delaware, and Texas, there is no 
exception to the no withdrawal provision for death or incapacity.118  

The Operating Agreement may specify incapacitated or deceased members’ withdrawal and 
redemption rights.  Members may consider whether buy-sell agreements or buyouts at fixed prices 
or based on a formula should be implemented on the death or retirement of a member.  Members 
may also consider whether the LLC should permit transfer of the membership interest to surviving 
spouse(s) or other heir(s) in the event of a member’s death.  Such transfer may be specifically 
contemplated in a family LLC.  Transfer may be inappropriate if a working LLC member is 
replaced by an LLC member with no skills of value to the LLC.  Individuals who work together 
may want to be involved in coworker selection.  

D.  COMPUTATION OF REDEMPTION VALUE OF MEMBER INTERESTS

There are a number of means of financing redemptions.  An Operating Agreement can 
provide for purchase of reciprocal life insurance on the lives of the members equal to the value of 
each member’s membership interest to pay for redemptions at death.  If the LLC is the beneficiary, 
it receives the money to redeem the deceased member’s interest.  If the other members are the 
beneficiaries, they can purchase the deceased member’s interest in whatever proportions are 
agreed.  The Operating Agreement may provide that at retirement, incapacity, or death, the LLC 
must purchase the member’s interest over a number of years with interest.  

A push-pull provision resolves incompatibility by requiring one member to specify a 
redemption price at which that member will either buy the other member’s interest or sell his or her 
own interest to the other member at the option of the non-initiating member.119  A variant on the 
theme permits a purchaser to agree to buy out the other member and reserve the right to challenge 
the price if there is a dispute over whether the purchase price was computed in accordance with the 
valuation terms of the Operating Agreement.120  A right of first refusal gives an LLC the option to 
prevent sale to a third party by purchasing the interest at the same price.  Such provisions must be 
reasonable or they will not be enforced.121  

The method of determining the price the LLC will pay for a withdrawing member’s interest 
may be explained in the Operating Agreement.  Buyout at appraised fair market value, book value, 
or fixed price, or based on a formula that is implemented on the death or retirement of a member, 

                                                  
115 CAL. CORP. CODE § 17304(a); DEL. CODE ANN. tit. 6 § 18-705.
116 CAL. CORP. CODE § 17252(a). 
117 N.M. STAT. ANN. § 53-19-37(A); Id. § 53-19-32.  However, “Until the assignee becomes a member . . . an 

assignment entitles the assignee to receive only the distributions and return of capital to which the assignor 
would be entitled . . . if he had not assigned such interest.”  Id. § 53-19-32(A)(2);  Id. § 53-19-34 (an 
executor of the deceased has only the rights of an assignee).  

118 TEX. BUS. ORGS. CODE § 101.107.
119 Eikon Street Manager, L.L.C. v. LSF King Street Manager, L.L.C., 109 S.W.3d 762 (Tex. App. 2003).  

Courts have interpreted such provisions as also satisfying the member consent requirements, KBL Properties, 
LLC v. Bellin, 900 So.2d 1160 (Miss. 2005).

120 KBL Properties, 900 So.2d at note 119.  
121 RTS Landfill, Inc. v. Appalachian Waste Systems, LLC, 598 S.E.2d 798 (Ga. App. 2004) (right of first 

refusal that has an unlimited duration and imposes a discount of $500,000 below the third-party’s officer is 
not supported by any legitimate business purpose and will not be enforced).
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are a few of the alternatives.  Members may want a provision that explains how disputes over 
valuation will be resolved.  Operating Agreement provisions defining whether and how much a 
withdrawing member will be paid for the member’s interest will be enforced if reasonable.122

E.  DEFAULT RULES ON EXPULSION OF MEMBERS MAY BE UNSATISFACTORY

California, Delaware, and Texas do not permit expulsion of members unless provided for in 
the Operating Agreement.123  New Mexico permits expulsion of a member by unanimous approval 
of all members other than the member being removed.124  Courts uphold both statutory and 
Operating Agreement expulsion provisions.125  None of the statutory provisions identify what 
constitutes grounds for expulsion.

If a member commits an offense against the LLC or another member, the other members are 
likely to want to expel the member.  The New Mexico rule lets minority members eliminate even a 
majority owner without cause.  The Operating Agreement may describe what constitutes cause for 
expulsion.  Possible causes include dishonesty, lack of commitment to the LLC, failure to comply 
with fiduciary duties, or for breach of duties of loyalty and good faith among others.  The 
Operating Agreement may also specify the size and required composition of the vote needed to 
expel a member.  Both grounds and voting procedures should be specified so that the LLC can 
avoid protracted litigation.126  

F.  DISSENTER RIGHTS WHEN AN LLC REORGANIZES OR MERGES

In California, when there is reorganization involving an LLC, members who vote against the 
reorganization (“dissenting members”) have a non-modifiable statutory right to demand to have 
their interests purchased at fair market value.127  Delaware, New Mexico, and Texas are silent with 
respect to dissenter rights, but such rights can be written into any Operating Agreement.  Absent a 
provision in the Operating Agreement, the rights of a dissenting member are interpreted in 
accordance with the common law.  Courts enforce both provisions in a state’s LLC statute 
providing rights to dissenting members and provisions in an Operating Agreement providing such 
rights.128

                                                  
122 Lamprecht v. Jordan, LLC, 75 P.3d 743 (Idaho 2003) (payment for member’s interest equal to the balance in 

member’s capital account as of date interest terminated held lawful).
123 See CAL. CORP. CODE § 17252.  “[U]nless a limited liability company agreement provides otherwise, a 

member may not resign from a limited liability company prior to the dissolution and winding up of the 
limited liability company.”  DEL. CODE ANN. tit. 6 § 18-603.   “A member of a limited liability company may 
not withdraw or be expelled from the company.”  TEX. BUS. ORGS. CODE § 101.107.    

124 N.M. STAT. ANN. § 53-19-17(B) (2) (removal by unanimous vote of all members other than the member 
being removed).  A member is automatically “disassociated on the occurrence of an assignment for the 
benefit of creditors, voluntary bankruptcy, or involuntary bankruptcy, or acquiesces in the appointment of a 
trustee for a substantial portion of the member’s assets.”   N.M. STAT. ANN. § 53-19-38.  

125 See, e.g.,  CAPROC,  2005 Del. Ch. LEXIS 50, n. 4.  See also, Del. Sup. Ct. R. 67.  Walker v. Resource Dev. 
Co., 791 A.2d 799 (Del. Ch. 2000) (if Operating Agreement is silent on how a member is to be removed 
from LLC, members in Delaware have no inherent power to remove him because there is no statutory basis 
for doing so).  Whitmore v. Hawkins, No. 99-1443, 2000 WL 828285 (4th Cir. June 27, 2000)  (terminated 
chief operating officer cannot compel sale of his interest at fair market value absent a provision in either 
statute or Operating Agreement compelling buyout).  Baker v. Jones & Henry Engineers, Ltd., No. L-00-
1198, 2001 WL 304088 (Ohio App. March 30, 2001) (nothing in either Operating Agreement or LLC Statute 
prevented the LLC from terminating the member as both employee and member).   CCD, L.C. v. Millsap, 
116 P.3d 366 (Utah 2005) (statute provides for judicial expulsion based on wrongful conduct and provision 
could not be modified in Operating Agreement).  

126 See, e.g., Jundt v. Jurassic Res. Dev., 656 N.W.2d 15 (N.D. 2003) (absent an Operating Agreement provision 
providing for buyout, LLC members could not demand to be bought out; they could vote to dissolve the 
LLC).   

127 CAL. CORP. CODE § 17601.
128 Roemmich v. Eagle Eye Dev., LLC, 386 F.Supp.2d 1089 (D. N.D. 2005) (even though Operating Agreement 

had not yet been amended to grant rights to dissenting members, North Dakota LLC Statute provided that a 
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VIII.  ALLOCATION OF PROFITS AND LOSSES AMONG MEMBERS

Absent a contrary Operating Agreement provision, California, Delaware, New Mexico and 
Texas statutes all require allocation of profits, losses, and interim distributions of capital in 
proportion to the net contributions of each member.129  Absent a contrary provision in the 
Operating Agreement, a member has no right to receive a distribution (as opposed to an allocation 
of LLC income on which the member must pay income tax) unless LLC management authorizes 
it.130  Members may want to include a provision describing how interim distributions will be 
authorized in the Operating Agreement.  Members may also want a provision specifying that 
distributions will be made as a percentage of reported taxable income to provide funds with which 
to pay income tax.131   

The default profit and loss allocation rules may be unsatisfactory.  Members often form an 
LLC to take advantage of partnership accounting that does not require profits, expenses, and losses 
to be distributed proportionally with net capital investment.  Tax rules permit losses to be returned 
disproportionately to members receiving greater benefit from the tax deduction.  Profits may be 
distributed disproportionately to members contributing more time to the business.  Interim 
distributions of cash may be made to some members and left as an additional capital contribution 
of other members (causing the relative capital investment of members to change).  Promising 
employees may be given an income or an ownership interest in the LLC in exchange for services.  
Any provision in the Operating Agreement reflects only the initial member agreement on 
allocations and distributions.  The Operating Agreement may be revised by member vote as 
members’ tax and the LLC’s financial conditions change.   

To comply with Internal Revenue Code provisions, the Operating Agreement should specify 
maintenance of a separate capital account for each member.  Each member’s initial capital 
contribution should be adjusted after each accounting period by: (1) increasing the balance by 
member’s allocated share of LLC net profits132 and any capital contributions made during the 
accounting period; or (2) decreasing the balance by distributions of cash and property (valued at 
fair market value) and the member’s share of net losses.  Each member’s capital account must also 
reflect special allocations made pursuant to the terms of the Operating Agreement133 as well as 
member indebtedness transferred to the LLC and any LLC indebtedness transferred to a 
member.134  Special allocations of income, expense, depreciation, and loss must comply with 
Treasury Regulations.135  Capital accounts must be maintained in accordance with Treasury 
Regulations and, when the LLC is liquidated, liquidating distributions be made based on members’ 
positive capital account balances.136  Alternatively, the members may choose to include a 

                                                                                                                      
dissenting member who could prove his vote had been improperly restricted could demand to have his 
interest bought out at fair market value).  

129 CAL. CORP. CODE §§ 17202, 17250; DEL. CODE ANN. tit. 6 §§ 18-503, 18-504; N.M. STAT. ANN. §§ 53-19-
22, 53-19-23; TEX. BUS. ORGS. CODE §§ 101.201, 101.203.    

130 CAL. CORP. CODE § 17251; DEL. CODE ANN. tit. 6 § 18-601; N.M. STAT. ANN. § 53-19-23; TEX. BUS. ORGS.
CODE § 17204.  In re Chicago Trading Group, Inc. (Fogel v. Spike Trading, L.L.C.)., Nos. 97 B 19843, 99 A 
00410, 2001 WL 40071 (Bankr. N.D. Ill. Jan 17, 2001).

131 Even absent a provision in the Operating Agreement such distributions can still occur if those managing the 
LLC vote for such distributions.  See, e.g., TEX. BUS. ORGS. CODE §§ 101.204 (before the winding up a 
member is not entitled to receive and may not demand a distribution until the company’s governing authority 
declares a distribution).  CAL. CORP. CODE § 17251 (a member is entitled to receive distributions to the 
extent and at the times or upon the happening of the events specified in the Operating Agreement).

132 Net profits are defined by I.R.C. § 704(b) descriptions of income, gain, loss, and deduction.
133 I.R.C. §§ 704(c), 737; Treas. Reg. §§ 1.704-1(b)(2)(iv)(f), (g).  
134 LLC liability assumed or guaranteed by a member is accounted for as a contribution to the partnership; any 

member liability assumed by the LLC is a distribution that reduces the member’s capital investment in the 
LLC, Treas. Reg. § 1.704-1(b)(2)(iv)(c).

135 I.R.C. § 704(b).
136 Treas. Reg. § 1.704-1(b)(2)(ii)(b)(2) (requiring members to restore negative capital account balances to the 

LLC upon liquidation of their membership interests).  
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“qualified income offset,” in the Operating Agreement, a provision that requires the LLC to 
allocate partnership income in a manner that eliminates negative capital account balances to 
comply with Treasury Regulations.137

All of the LLC statutes have provisions designed to prevent the LLC from having to return 
physical assets to departing members.138  Distributions in other than cash can create major tax 
issues for all members and for the LLC itself.139  Payment to the withdrawing member in cash 
minimizes the tax issues involved and ensures retention of the LLC’s physical assets.  Nonetheless, 
where a member contributes assets with the understanding that if the member leaves the member 
may withdraw the contributed assets, the Operating Agreement can provide for the return of 
specific assets.  

IX.  OPERATING AGREEMENT INDEMNIFICATION PROVISIONS

Neither members nor managers are assured of indemnification for the costs of defending 
themselves against litigation associated with being members or managers of the LLC unless the 
Operating Agreement provides for it.140  A general provision indemnifying members for legal costs 
provides indemnification for a member’s expenses even when the LLC is suing a member for 
wrongdoing.141  LLC members may include an Operating Agreement provision that indemnifies 
members and managers for legal fees incurred when the LLC members are sued in their personal 
capacity in connection with the LLC. Alternatively, members and managers could be indemnified 
for costs of defense so long as they are not found personally liable for a debt of the LLC, breach of 
a duty to the LLC, a crime, tort, breach of contract, or a government penalty or fine.    

X.  RIGHTS TO EXAMINE BOOKS AND RECORDS AND TO AN ACCOUNTING 

Except in Delaware, and possibly in New Mexico, a member’s right to examine the LLC’s 
books, records, and tax returns may not be limited by an Operating Agreement provision.142  
Including a provision in the Operating Agreement making access to all records a specific member 
and assignee right will reduce litigation, discovery orders, and other costly disputes.143  A court is 
likely to grant discovery and an accounting to determine fair market value.144   Including a right to 

                                                  
137 I.R.C. §§ 704(c), 737; Treas. Reg. §§ 1.704-1(b)(2)(iv)(f), (g).  
138 N.M. STAT. ANN. § 53-19-25(B), (C).
139 Generally non-liquidating distributions of money or other property result in non-recognition of gain under 

I.R.C. § 731(a).    
140 CAL. CORP. CODE § 17155; § DEL. CODE ANN. tit. 6, § 18-108; N.M. STAT. ANN. § 53-19-18; TEX. BUS.

ORGS. CODE § 101.402.  
141 DeLucca v. KKAT, 2006 WL 224058, n. 16.    Defendant DeLucca sought to gain control of one of a series 

of interrelated LLCs and was sued by the LLC, which claimed defendant was guilty of misconduct and of 
seeking LLC assets for her own benefit.  The court confirmed that the applicable Operating Agreement 
provision required the LLC to indemnify defendant for losses and advance defense costs for litigation as long 
as the party seeking indemnification did not act fraudulently, in a grossly negligent manner, or in willful 
violation of law. Id.

142 CAL. CORP. CODE § 17106 (access to books and records is guaranteed to members and cannot be removed in 
the operating agreement; DEL. CODE ANN. tit. 6 § 18-305(a), (g) (access to records and documents by 
members permitted unless restricted or eliminated in the Operating Agreement); N.M. STAT. ANN. § 53-19-
19; TEX. BUS. ORGS. CODE § 101.502 (member or assignee may examine and copy at any reasonable time 
and at the member’s or assignee’s expense books and records).  

143 Delaware, New Mexico, and Texas provisions entitle a member to the fair value of the membership interest, 
which implies that a court may order an accounting.  DEL. CODE ANN. tit. 6 §§ 18-604, 18-607; N.M. STAT.
ANN. § 53-19-24; TEX. BUS. ORGS. CODE § 101.205.  California LLC members may only demand an 
accounting pursuant to reorganization but cannot be denied access to records, CAL. CORP. CODE § 17604.  

144 Braden v. Strong, No. M2004-02369-COA-R3-CV, 2006 WL 369274 (Tenn. Ct. App. Feb. 16, 2006) 
(partner who was excluded from membership when the partnership was converted into an LLC without the 
partner’s consent was entitled to an accounting).  
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an accounting on withdrawal, reorganization, or dissolution gives members information that may 
avoid costly litigation.145  A member must first demand an accounting before seeking a court order 
to seek relief.146  A member may not be entitled to an accounting absent an Operating Agreement 
provisions, granting members a right to one.147  In Louisiana, unless the Operating Agreement or 
state statute indicates otherwise, even the executor of a decedent member’s estate does not have a 
right to an accounting.148  

XI.  FIDUCIARY DUTY PROVISIONS IN OPERATING AGREEMENTS 

The statutory or common law fiduciary duty that members and managers owe to their LLC 
varies from state to state.  The California provision provides that both a manager in a manager-run 
LLC and a member in member-run LLC owe LLC members the same comprehensive fiduciary 
duties a trustee owes to beneficiaries and a partner owes to the other partners and to a 
partnership.149  Delaware provides that absent a specific Operating Agreement provision, members 
have only the most basic duties of good faith and fair dealing.150  New Mexico default provisions 
require every member with management responsibilities and every manager to account to the 
limited liability company and hold as trustee for it any profit or benefit derived from any 
transaction or any use of the company’s property unless (1) the material facts were disclosed and 
approved by a majority disinterested members or managers; or (2) the transaction was fair to the 
LLC when authorized or approved.151  New Mexico common law imposes on LLC managers and 
members with management authority a common law fiduciary duty to the LLC and its members.152  
In Texas member and manager fiduciary duties generally follow corporation law on fiduciary 
duty.153  California, Delaware, New Mexico, and Texas all provide that the fiduciary duties can be 

                                                  
145 Historic Charleston Holdings, LLC v. Mallon, 365 S.E.2d 388 (S.C. App. 2005).  
146 Yavarone v. Jim Moroni’s Oil Servs., LLC, No. CV030102318S, 2005 WL 737010 (Conn. Super. Feb. 18, 

2005).  
147 Kaufman v. Guest Capital, L.L.C., No. 03 Civ. 1509(RJH), 2005 WL 167602 (S.D. N.Y. Jan. 25, 2005). 
148 Kinkle v. R.D.C., L.L.C., 889 So.2d 405 (La. App. 2004).
149 CAL. CORP. CODE §§ 17101, 17153 addressing LLCs references CAL. CORP. CODE § 16404 (duties owed to a 

partner include those of loyalty, care, and all of the duties a trustee owes to beneficiaries of a trust).
150 DEL. CODE ANN. tit. 6 § 18-1101; Flight Options Intl v. Flight Options, LLC, 2005 Del. Ch. LEXIS 149 (Del. 

Ch. July 11, 2005) (LLC board members only required to show performance of the most general fiduciary 
responsibilities, negotiation at arms length and no violation of the covenant of good faith and fair dealing).  
N.M. STAT. ANN. § 53-19-16(B)-(D) (a member with management responsibilities not liable unless such act 
or omission constitutes gross negligence or willful misconduct; a member with management responsibilities 
and every manager shall account to the LLC and hold as trustee for it any profit or benefit he derives from 
(1) any transaction connected with the conduct or winding up of the LLC or (2) any use by such member or 
manager made of the company’s property unless he first discloses the use or the transaction was fair to the 
LLC when authorized).  TEX. BUS. ORGS. CODE § 101.401 (allowing for restriction of fiduciary duties in the 
Operating Agreement).    

151 N.M. STAT. ANN. § 53-19-16(D).  
152 Mayeux v. Winder, 131 P.3d 85, 91 (N.M. App. 2005).
153 Doonan v. Wood, 224 S.W.3d, (Tex.App. 2005) (member-lender’s foreclosure of LLC assets and 

enforcement of personal guaranty not breach of fiduciary duty because the actions were for legitimate 
business reasons; fiduciary did not profit by taking advantage of its position);    Sherman v. FSC Realty, LLC
(In re Brentwood Lexford Partners, L.L.C.), 292 B.R. 255 (Bankr. N.D. Tex. 2003) (governing persons owe a 
fiduciary duty to the LLC, its members,  and creditors if LLC is insolvent; however, absent a non-compete 
clause, leaving to form another LLC and transferring business to the new LLC was not a breach of fiduciary 
duty nor was negotiating property management contracts to the benefit of other creditors);  Schroeder v. HB 
Associates, L.L.C., No. 05-01-00183-CV, 2002 WL 1494351 (Tex. App. July 15, 2002)  (making payments 
to a member rather than to an LLC’s lender as required by the loan agreement constituted breach of a 
manager’s fiduciary duty to the LLC);  Suntech Processing Sys., L.L.C. v. Sun Communications, Inc., No. 
05-99-00213-CV, 2000 WL 1780236 (Tex.App. Dec. 5, 2000) (whether majority member breached his 
fiduciary duty to the minority member must be determined by the finder of fact in the absence of any 
guidance in LLC Statute or Operating Agreement.)         
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reduced or eliminated.154  
A number of states prohibit eliminating some or all fiduciary duties.155  In Hawaii, majority 

members who control an LLC are treated like majority shareholders, who owe fiduciary duties to 
minority members, at least to the extent of providing them with proper accounting.156   Courts may 
impose a duty of good faith, even if the statute and Operating Agreement are silent.157  On the 
other hand, Michigan does not even require that minority members be treated fairly as long as the 
treatment is consistent with the terms of the Operating Agreement.158   The Operating Agreement 
may include language that prohibits a member from: (1) competing with the LLC; (2) entering into 
a competing business venture; (3) leaving the LLC to form or join a competing company; (4) 
purchasing property or pursuing a business opportunity in the member’s own name before first 
offering it to the LLC;159 or (5) both acting as manager and dealing with the LLC in an independent 
capacity without prior approval of other members.  

XII.  CERTIFICATES OF MEMBERSHIP AND CONTRIBUTIONS TO CAPITAL

A.  CERTIFICATES OF MEMBERSHIP

An LLC may issue a certificate evidencing membership interest if the Operating Agreement 

                                                  
154 CAL. CORP. CODE § 17005(d) (The fiduciary duties of a manager to LLC and its members “may only be 

modified in a written operating agreement with the informed consent of the members”).  DEL. CODE ANN. tit. 
6 § 18-1101(e) An Operating Agreement may provide for the limitation or elimination of fiduciary duties of 
a member, manager or other person to the LLC or to another member or manager except for liability for any 
act or omission that constitutes a bad faith violation of the implied contractual covenant of good faith and fair 
dealing).  N.M. STAT. ANN. § 53-19-16 (providing for duties unless restricted in the Operating Agreement).  
TEX. BUS. ORGS. CODE § 101.401 (Operating Agreement may restrict fiduciary duties that a member, 
manager, officer, or other person has to a member, manager, or the LLC).  

155 In addition to the above, see, e.g., ALA. Code § 10-12-21(L) (1)-(4) (2005); Ill. COMP. STAT. ANN. §805 
ILCS 180/15-5 (2006); MINN. STAT. ANN. § (4)322B.663(4) (2005); N.Y.LT.LIAB.CO.LAW 34 § 417 (2006).

156 Mroz v. Hoaloha Na Eha, Inc., 410 F.Supp.2d 919 (D. Haw. 2005).
157 “The fact that the Operating Agreement permits action by … a majority of the Managers and permits 

interested transactions free from personal liability does not give a fiduciary free reign to approve any 
transaction he sees fit regardless of the impact on those to whom he owes a fiduciary duty.”  Solar Cells, Inc. 
v. True North Partners, LLC, No. Civ. A. 19477, 2002 WL 749163 (Del. Ch. April 25, 2002).  See also In re. 
Bigmar, Inc., Section 225 Litigation, No. Civ. A. 19289-NC, 2002 WL 550469 (Del. Ch. April 5, 2002) 
(managers must act with candor and disclose); R.T. Gilbane Corp. v. Neighborhood House, LLC, No. 00-
1973, 2002 WL 774992 (Mass Super. Feb. 15, 2002) (a manager has a fiduciary duty); Fine v. Bork, No CV 
010808586, 2002 WL 207538 (Conn. Super. Jan. 16, 2002) (good faith requirement is imposed on members 
and managers where a fiduciary duty is not imposed); In re C.R. Amusements, LLC (Acropolis Enters., Inc. v. 
C.R. Amusements, LLC), 259 B.R. 523 (Bankr. D.R.I. 2001) (majority member owes a fiduciary duty to 
minority members under Rhode Island law); KMK Factoring, L.L.C. v. McKnew (In re McKnew), 270 B.R. 
593 (Bankr. E.D. Va. 2001) (LLC manager acting in a fiduciary capacity has a fiduciary duty to the LLC to 
exercise good faith business judgment); Flippo v. CSC Assocs. III, L.L.C., 547 S.E.2d 216 (Va. 2001) ( 
manager of LLC, like a corporate director, is required by statute to discharge his duties in accordance with 
his good faith business judgment in the best interests of the LLC); Cimarron Feeders v. Bolle, 17 P.3d 957 
(Kan. App. 2001) (using Revised Uniform Partnership Act terms as a surrogate for the fiduciary duties of 
LLC members was a reasonable source from which to determine when a member’s fiduciary duty was 
breached); however, see also, Lynch Multimedia Corp. v. Carson Communications, L.L.C., 102 F. Supp.2d 
1261 (D.Kan. 2000) (no violation of fiduciary duties when members were entitled to engage in competing 
business, and members were required only to give notice of opportunities rather than make a formal offer of 
the opportunity to the LLC).  

158 Kent Tillman, LLC v. Tillman Constr. Co., No. 263232, 2006 WL 143289 (Mich. App. Jan. 19, 2006).   
159 Lio v. Zhong, 814 N.Y.S.2d 562 (N.Y. Misc. 2006) (managing members have statutory and common-law 

fiduciary duties to the members of the company; thus a member who pursues a business opportunity rather 
than offering it to LLC breaches member’s fiduciary duty to the other members and the LLC).
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authorizes it.160  Because requirements for maintenance of LLC capital accounts do not parallel 
maintenance of corporate capital accounts, an LLC membership certificate does not necessarily 
represent what a corporation stock certificate represents.161  Unless the LLC accounting structure is 
set up like an S corporation structure, the members’ share of LLC ownership will not remain equal 
to the percentage of total shares owned by the member as it would in a corporation.  

An LLC member’s capital account is:  

[T]he amount of the capital interest of a member in the limited liability 
company consisting of that members original contribution, as (1) increased by 
any additional contributions and by that member’s share of the limited 
liability company’s profits, and (2) decreased by any distribution to that 
member and by that member’s share of the limited liability company’s 
losses.162

The LLC’s total capital account is the sum of all member capital accounts, and a member’s 
percentage interest in the LLC is the member’s capital account divided by the LLC total capital 
account.  Like partnership interests in a general partnership, member allocations of profit, expense,
and loss need not be proportional with member capital accounts.  If they are not, the relative 
percentage of a member’s ownership in the LLC can shift every time the LLC makes a profit, 
incurs an expense, or suffers a loss.  In contrast, the initial capital value of both C and S 
corporation shares varies with distributions of profit or loss to shareholders that must be 
proportional with stock ownership.  Thus, the proportion of a corporation owned by a shareholder 
remains constant while the proportion of an LLC owned by a member need not.163  

If certificates are to be issued, the Operating Agreement should describe the significance of 
the certificates.  The Operating Agreement may indicate that certificates only represent the 
percentage of the LLC owned at the time of initial contribution.  The Operating Agreement may 
require use of an S corporation type of pass through accounting structure that preserves the 
relationship between number of shares the certificate states are owned and the proportion of the 
company owned by the member.  Alternatively, it may provide for periodic revaluation of the 
certificates.  Today there is little reason to issue certificates.  Both absolute and relative ownership 
information may be maintained in paper or electronic accounts available to members on demand.  
Explaining how the value of each member’s ownership interest is computed in the Operating 
Agreement can prevent misunderstanding and acrimony.164

B.  MEMBER OBLIGATIONS TO CONTRIBUTE CAPITAL

After a member makes an initial capital contribution, an LLC may not require additional    

                                                  
160 CAL. CORP. CODE § 17105 (Operating Agreement may provide for issue of a certificate of interest); in 

Delaware, certificates of interest are permitted under the general authority to contract, DEL. CODE ANN. tit. 6, 
18-1101; N.M. STAT. ANN. § 53-19-20(B)(1) (certificates of membership interest may be issued); TEX. BUS.
ORGS. CODE § 101.052 (certificates of interest are permitted under the general authority to contract).

161 Compare the rules under I.R.C. Subchapter K, §§ 701 (especially § 704 applicable to LLCs taxed as 
partnerships) with I.R.C. Subchapter S, §§ 1361 (especially §§ 1366-1368). 

162 CAL. CORP. CODE § 17001(d).  
163 Proportional allocation is only the default means of allocation, not the required means.  See, for example, 

CAL. CORP. CODE, § 17202 (“profits and losses of a limited liability company shall be allocated among the 
members, and among classes of members, in the manner provided in the operating agreement. If the 
operating agreement does not otherwise provide, profits and losses shall be allocated in proportion to the 
contributions of each member.”)

164 For an example of such language see CAL. CORP. CODE § 17001(d). 
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capital contributions unless the Operating Agreement provides for such a requirement.165  The 
Operating Agreement may also provide that one may acquire a membership interest without 
making a contribution or may be admitted as a member without acquiring a membership interest.166  
Once a member promises to make additional contributions, or if the Operating Agreement requires 
additional contributions, the default statutory provisions provide that a member’s obligation to 
contribute is not excused by death or incapacity.167  

The California statute suggests failure to meet a capital contribution obligation may be 
punished by an Operating Agreement provision providing for: (1) loss of voting and loss of right to 
actively participate in LLC management and operations;168 (2) reducing or eliminating the 
defaulting member’s proportionate interest; (3) subordinating the defaulting member’s interest to 
that of non-defaulting members; (4) forcing sale of the membership interest; (5) lending or 
contribution by other members as necessary to meet the defaulting member’s commitment; (6) 
adjusting rates of return or providing priority to capital accounts of the other members; and (7) 
computing the value of the defaulting member’s interest and selling or redeeming it at that value.169  

XIII.  MEMBER RIGHTS TO BRING DERIVATIVE SUITS OR TO SUE THE LLC

Members may sue in their own names to recover for personal injury to the member170 or for 
fraudulent inducement to get the member to invest in an LLC.171  Conversely, a member must 
bring a derivative suit to recover for the benefit of the LLC when the LLC is injured and fails to 
act.172  Where claims are based on property held by the LLC, such as a patent or license, members 
can bring an action only as a derivative claim because the LLC has a separate existence from that 
of its members.173  Similarly, because fraudulently transferring LLC assets without paying 
compensation to the LLC constitutes an injury to the LLC itself, members may only bring an 
action to recover such compensation as a derivative suit.174  

                                                  
165 CAL. CORP. CODE § 17200; DEL. CODE ANN. tit. 6 § 18-502 (required capital contribution is as specified in 

the Operating Agreement); N.M. STAT. ANN. 53-19-20 (membership issued in exchange for contribution); 
TEX. BUS. ORGS. CODE § 107.102(b) (no contribution of any sort required for membership unless Operating 
Agreement requires it); Id. § 107.151(requirement for specific contribution must be in writing).

166 See, e.g. TEX. BUS. ORGS. CODE § 101.102(b), (c); DEL. CODE ANN. tit. 6 § 18-301(d) (person may be 
admitted as a member without being given an interest in the LLC, without making a contribution, or both).

167 CAL. CORP. CODE § 17201; DEL. CODE ANN. tit. 6 § 18-502(a); N.M. STAT. ANN. § 53-19-21(A); TEX. BUS.
ORGS. CODE § 107.152.  

168 CAL. CORP. CODE § 17201(a)(3).
169 CAL. CORP. CODE § 17201(a)(3)(A)-(F). Id. at 1 § 17201(a)(3)(A)-(F).
170 Stoker v. Bellemeade, LLC, 615 S.E.2d 1 (Ga. App. 2005).  Wright v. Herman, 230 F.R.D. 1 (D. D.C. 2005) 

(when violations alleged by member are individual injuries and not injuries to the LLC, the plaintiff 
member’s claims must be brought by the individual and not as derivative claims). 

171 Roger Boc, L.L.C. v. Weigel, RTG, Inc., 744 So.2d 731 (La.App. 1999); see also Industrial Electronics 
Corp. of Wisconsin v. iPower Distribution Group, Inc., 215 F.3d 677 (7th Cir. 2000).  Matter of Roller, 689 
N.Y.S.2d 897 (N.Y.A.D. 4th Dept. 1999) (members have standing to bring a proceeding for dissolution of  
LLC under NY law).

172 See Jones v. H.F. Ahmanson & Co., 460 P.2d 464 (Cal. 1969).  
173 General Tech. Applications, Inc. v. Exro Ltda, 388 F.3d 114 (4th Cir. 2004) (Virginia follows the same rule 

for LLCs as for close corporations).  
174 Paclink, 90 Cal. App. 4th 958, n. 179.  See also Video Ocean Group, LLC v. Balaji Mgmt., Inc., 2006 WL 

964565 (S.D. Tex. April 12, 2006) (lapse of LLC status for failure to pay franchise tax not sufficient to give 
member standing to assert claim belonging to LLC); Weber v. King, 110 F. Supp.2d 124 (E.D. N.Y. 2000); 
Trademark Retail, Inc. v. Apple Glen Investors, LP, 196 F.R.D. 535 (N.D. Ind. 2000) (LLC is an 
indispensable party in a suit by one member against another for breach of fiduciary duty and interference 
with the LLC’s contractual business relationships). Accord, Cabrini Dev. Council v. LCA Vision, Inc., 197 
F.R.D. 90 (S.D. N.Y. 2000).  St. Raymond v. City of New Orleans, 775 So.2d 31 (La. App. 2000); Carey v. 
Howard, 950 So.2d 1131(Ala. 2006), rehearing den. 2006 Ala. Lexis 391 (Ala. 2006).      
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Although Delaware, California, and Texas all have detailed rules for bringing a derivative 
action, they differ from one another in material respects.175  In Delaware, a member or assignee176

may bring an action if managers or members with authority to do so have refused, or if an effort to 
cause those managers or members to bring the action is not likely to succeed.177  The complaint 
must set forth the effort, if any, of the plaintiff to persuade the manager or members to act or the 
reasons for not making the effort.178  The Delaware statute also provides for attorney’s fees if the 
derivative action is successful.179  In New Mexico, unless the Operating Agreement provides 
otherwise, in a member-managed LLC a member having a majority of voting power of all 
members whose interests are not adverse to the interests of the LLC, or in a manager-managed 
LLC a majority of the managers not having an adverse interest in the matter must vote to bring a 
derivative action.180  

Texas has separate rules for LLCs with fewer than thirty-five members.181  A derivative 
proceeding brought by a member of a closely held LLC may be treated by a court as a direct action 
brought by the member for the member’s own benefit.182  A member of an LLC with thirty-five or 
more members must show he or she adequately represents the interests of the LLC,183 files a 
written demand with the LLC describing the subject of the claim and requesting that the LLC take 
action, and gives the LLC ninety days to provide a response (unless the delay would cause 
reparable injury).184  When disinterested governing persons are a majority of the governing 
authority, the determination of whether to commence an action is made by an affirmative vote of 
the majority of the independent and disinterested governing persons at a meeting at which 
interested governing persons are not present.185  If the disinterested persons do not constitute a 
quorum, a majority of disinterested governing persons appoint two or more independent and 
disinterested governing persons to decide whether to commence an action.186 A Court must dismiss 
a derivative proceeding if the LLC’s determining group “determines in good faith, after conducting 
a reasonable inquiry and based on factors the person or group considers appropriate under the 
circumstances, that continuation of the derivative proceeding is not in the best interests of the 
LLC.”187  Members may substitute their own Operating Agreement provisions if they choose.

                                                  
175 CAL. CORP. CODE § 17500.  See PacLink, 90 Cal. App. 4th 958, note 184 (injury to an LLC is not injury to 

the members other than by diminution in the value of their member interests; causes of action alleged by the 
members could only be brought as a derivative action on behalf of company).  6 Del C. §§ 18-1001 to 18-
1004; see, e.g., Metro Communication Corp., BVI  v. Advanced Mobilecomm Techs., Inc., 845 A.2d 121 
(Del. Ch. 2004) (treating claims based on allegedly improper distributions as derivative); Douzinas v. Am. 
Bureau of Shipping, Inc., 888 A.2d 1146 (Del. Ch. 2006) (minority members can bring an arbitration in the 
nature of a derivative suit against majority members for diversion of assets from the LLC without adequate 
payment); N.M. STAT. ANN. 53-19-58; TEX. BUS. ORGS. CODE § 101.451-101.461.

176 DEL. CODE ANN. tit. 6 § 18-1002.  
177 Id. § 18-1001.  
178 Id. § 18-1003.  
179 Id. § 18-1004.  
180 N.M. STAT. ANN. 53-19-58.  To bring a derivative suit in New Mexico the LLC member must be “a 

shareholder of record or the beneficial owner of shares held by a nominee or the holder of a voting trust 
certificates at the time of the transaction of which he complains.” White v. Banes Co., 866 P.2d 339 (N.M. 
1993). (Lack of standing due to subsequent loss of ownership of securities cannot be used in New Mexico to 
extinguish a substantive right of action).

181 TEX. BUS. ORGS. CODE § 101.463(a), (b).
182 Id. § 101.463(c). 
183 Id. § 101.451.  
184 Id. § 101.453.
185 Id. § 101.454(a).
186 Id.  
187 Id. § 101.458(a).  Members may petition to reverse if statutory rules were not followed, Id. § 101.459.     
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XIV.  ARBITRATION PROVISIONS IN LLC OPERATING AGREEMENTS

Members may include an arbitration provision in the Operating Agreement.188  Unless the 
LLC itself is specifically a party to the Operating Agreement, whether disagreements between 
members and the LLC are subject to arbitration may be disputed.189  If the Operating Agreement 
binds the members and LLC, either because it is signed by the LLC or because the LLC is bound 
by statute,190 all matters involving the management and operation of the LLC can be made subject 
to arbitration.191  Arbitration may include resolution of disputes concerning claims of breach of 
fiduciary duty, duty of good faith and fair dealing, and claims of fraud in the inducement to sign an 
Operating Agreement.192

An arbitration agreement in an Operating Agreement cannot bind third parties.193  Delaware 
has a very expansive view of who and what subject matter is included in an Operating Agreement 
arbitration provision and refers almost everything to arbitration if the provision is a general one.194  
Some states permit arbitrators to award punitive or exemplary damages even when the Operating 
Agreement does not specifically authorize them.195  

An arbitration provision may identify the arbitrator, location, arbitration rules, and choice of 
law.   The Operating Agreement should be signed by all members and by the authorized agent of 
the LLC (signing on behalf of the LLC) to avoid disputes as to whether the LLC itself is bound by 
the arbitration provision.

                                                  
188 CAL. CORP. CODE § 17061; DEL. CODE ANN. tit. 6 § 18-109; TEX. BUS. ORGS. CODE § 101.052(d).  See also 

e.g., Simitar Entm’t, Inc. v. Silva Entm’t, Inc., 44 F. Supp.2d 986 (D. Minn. 1999) (upholding arbitration 
provision in the Operating Agreement).  

189 Bradshaw v. Harker, No. 2:03-CV-00714 PGC, 2006 WL 538201 (D. Utah March 1, 2006) (arbitrator could 
order LLC, a nonparty to the Operating Agreement, to pay increased compensation to others and to pay 
attorney’s fees).  Elf Atochem N. Am., Inc. v. Jaffari 727 A.2d 286, 289 (Del. 1999) (an Operating 
Agreement containing both an arbitration provision and a California choice of law is enforceable as to both 
in a derivative suit claiming that by breaching a distribution agreement with the LLC a member also 
breached its fiduciary duty, used LLC funds for personal use, interfered with business opportunities, and 
failed to make disclosures.  Compare Bubbles & Bleach, LLC v. Becker, No. 97 C 1320, 1997 WL 285938, 
1997 U.S. Dist. Lexis 7471(N.D. Ill. May 16, 1997) (signature of all members on the Operating Agreement 
does not bind the LLC unless it signs the agreement as well).  See Bacon, Leigh A., Note: “Freedom of” or 
“Freedom from”? The Enforceability of Contracts and the Integrity of the LLC, 50 DUKE L.J. 1087 (2001).  

190 See DEL. CODE ANN. tit. 6 §§ 18-101(7), 18-109.
191 Phillipps v. Portosan Co., LLC, No. BC249322, 2006 WL 772884 (Cal. App. 2 Dist. March 28, 2006) 

(arbitration provision in Operating Agreement applied to members and to the LLC itself and required 
arbitration of disputes involving LLC acquisition of member interests).  

192 LS Dev. Enters., Inc. v. Forest City Commercial Group, Inc., No. 05-CV-02418-RPM, 2006 WL 771218 (D. 
Colo. March 24, 2006) (scope of an arbitration agreement and validity of agreement itself are both to be 
determined through arbitration).

193 Mid-America Surgery Ctr., L.L.C. v. Schooler, 719 N.E. 2d 1267 (Ind. App. 1999) (rejects argument of 
former LLC members that the arbitration provision contained in the Operating Agreement did not apply to 
them.); Metro Riverboat Assoc., Inc. v. Bally’s Louisiana, Inc., 706 So. 2d 553 (La. App. 1998) (dispute that 
did not relate to management or operation of the company was not within scope of the arbitration agreement 
contained in the LLC’s Operating Agreement.); Yazdani-Beioky v. Bhandara, No. 14-00-01509-CV, 2001 
WL 1429414 (Tex. App. Nov. 15, 2001) (arbitration clause in a two member LLC’s Operating Agreement 
did not require arbitration of claims against a separate corporation that contracted to manage the apartment 
complex owned by the LLC even though the corporation was owned by the members of the LLC and its only 
activity was managing the sole asset of the LLC).  

194 Douzinas v. Am. Bureau of Shipping, Inc., 888 A.2d 1146 (Del. Ch. 2006).  Minority members of a 
Delaware LLC sued the majority member for diverting LLC assets to his own affiliates without 
compensating the LLC.  The court refused to hear the case and instead remanded it for arbitration under the 
Operating Agreement provision.  The court also permitted non-signatory affiliates of the majority member to 
enforce the arbitration clause based on principles of equitable estoppel.  

195 Wallace v. Hayes, 124 P.3d 110 (Mont. 2005) (even though arbitration clause was silent as to remedies, 
arbitrator could award exemplary damages).
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XV.  CONCLUSION

As the above analysis demonstrates, reliance on default provisions rather than on a 
comprehensive LLC Operating Agreement is an invitation to acrimony, unpleasant surprises, and 
litigation.  Time spent developing an Operating Agreement can minimize the incidence of all three. 
The process of developing an Operating Agreement forces members to confront and resolve issues 
before conflicts arise.  Existence of a comprehensive Operating Agreement provides a basis for 
resolving disagreements and offers a common starting point for those wanting to change rules with 
which they are no longer satisfied.  For all of the reasons described above, drafting a 
comprehensive Operating Agreement is a wise and economical course of action for members of 
every LLC.  


