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I. INTRODUCTION

As the most casual observer of the employment scene is aware, Title VII of the Civil Rights 
Act of 19641 has been a prolific source of litigation. The official Web site of the Equal 
Employment Opportunity Commission (EEOC) (at www.eeoc.gov) contains a section devoted to 
statistics on charges filed for the various statutes it enforces.2  Information is posted for fiscal years 
1992 through 2006.  In 1992, for example, there were a total of 72,302 charges filed under Title 
VII, the Age Discrimination in Employment Act, the Americans with Disabilities Act, and the 
Equal Pay Act.3  In 2006 that figure had only grown to 75,768.4  According to Commission 
statistics, historically there is no reasonable cause for approximately sixty percent of those 
charges.5  Despite finding no reasonable cause, as stated on the Web site, “The charging party may 
exercise the right to bring private court action.”6  Obviously, many cases are filed, the EEOC 
deems many of these cases to lack merit, and despite lacking merit in the EEOC’s eyes, many such 
cases find their way into court.  On crowded judicial dockets, such cases would seem to be prime 
candidates for summary judgment. 

This paper will discuss the confluence of several sometimes contradictory trends in the 
development of employment discrimination jurisprudence: judicial interpretations that increase the 
rights of plaintiffs and other interpretations that decrease such rights, the expansion of the right to 
jury trials by the Civil Rights Act of 1991, the loosening of federal standards pertaining to 
summary judgments, and a recent Supreme Court case that makes it more difficult for judges to 
grant motions for summary judgment in a rapidly growing class of discrimination cases—the 
retaliation suit.
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II. SIX KEY DEVELOPMENTS IN THE EVOLUTION OF 

EMPLOYMENT DISCRIMINATION JURISPRUDENCE

Over the years, federal courts have vigorously interpreted employment discrimination 
statutes, increasing the numbers and types of cases that can be brought while simultaneously 
adding requirements not found in the statutory language.   First was the case of Griggs v. Duke 
Power Company,7 in which the Court interpreted Title VII’s ban on discrimination as including 
two distinct types, so-called disparate treatment cases dealing with intentional discrimination 
(based on an animosity or animus toward a protected group) and disparate impact (where an 
apparently neutral policy administered in a neutral manner can still have an adverse effect on a 
protected group).  

Second, and perhaps, the greatest leap forward in the evolution of disparate treatment 
litigation was the framework the Court created to allow plaintiffs to bring cases where all they 
really had was the suspicion that discrimination based on animus existed—cases based on weak 
circumstantial evidence.  In the case of McDonnell Douglas Corporation v. Green8 (hereinafter 
referred to as McDonnell Douglas), the Supreme Court established a three-step burden shifting 
analysis where the plaintiff must carry the initial burden under Title VII of establishing a prima 
facie case of discrimination.  In a racial discrimination failure to hire case this burden can be met 
by showing that: (i) the plaintiff belongs to a racial minority; (ii) he or she had applied and was 
qualified for a job for which the employer was seeking candidates; (iii) despite his or her 
qualifications, the plaintiff was rejected; and (iv) after his or her rejection, the position remained 
open and the employer continued to seek applicants from persons with the plaintiff’s 
qualifications.9  At that point the burden shifts to the employer to articulate some legitimate, 
nondiscriminatory reason for the plaintiff’s rejection.10  The plaintiff then must be afforded a fair 
opportunity to show that the employer’s stated reason for the rejection was, in fact, a pretext, or, in 
other words, that the “presumptively valid reasons for his rejection were in fact a cover-up for a 
racially discriminatory decision.”11

A complementary case to McDonnell Douglas is Texas Department of Community Affairs v. 
Burdine12 (hereinafter referred to as Burdine). The Fifth Circuit had taken the view that once the 
plaintiff had established a prima facie case, “the burden shifts to the defendant to prove by a 
preponderance of the evidence that legitimate, nondiscriminatory reasons for the challenged 
activity existed.”13  The Supreme Court reversed, deciding that the ultimate burden of proof 
remains with the plaintiff.  The defendant’s burden under Burdine is only a burden of production: 
to produce evidence of legitimate nondiscriminatory reasons.  According to Burdine, the burden of 
proving the McDonnell Douglas prima facie case is not onerous.14  By meeting its burden of 
production, the defendant rebuts the presumption of discrimination created by the prima facie case.  

                                                  
7 401 U.S. 424 (1971).
8 411 U.S. 792 (1973).
9 Id. at 802.
10 Id.
11 Id. at 804-05.  (“Especially relevant to such a showing would be evidence that white employees involved in 

acts against petitioner of comparable seriousness to the ‘stall-in’ were nevertheless retained or rehired. 
Petitioner may justifiably refuse to rehire one who was engaged in unlawful, disruptive acts against it, but 
only if this criterion is applied alike to members of all races. Other evidence that may be relevant to any 
showing of pretext includes facts as to the petitioner’s treatment of respondent during his prior term of 
employment; petitioner’s reaction, if any, to respondent’s legitimate civil rights activities; and petitioner’s 
general policy and practice with respect to minority employment. On the latter point, statistics as to 
petitioner’s employment policy and practice may be helpful to a determination of whether petitioner’s refusal 
to rehire respondent in this case conformed to a general pattern of discrimination against blacks.”)  

12 450 U.S. 248 (1981).
13 Id. at 251.
14 Id. at 254.
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Should the defendant not meet its burden of production, then the plaintiff will prevail based on the 
prima facie case alone.  However, the defendant’s burden of production is not particularly onerous, 
either: “The defendant need not persuade the court that it was actually motivated by the proffered 
reasons . . . [i]t is sufficient if the defendant’s evidence raises a genuine issue of fact as to whether 
it discriminated against the plaintiff.”15  Some courts have expressed satisfaction with that 
approach, declaring that they are loathe to sit as a superpersonnel department whose duty it is to 
reexamine business decisions.16    

The First and Fifth Circuit Courts of Appeals balked at the idea that a jury could be allowed 
to rule in a plaintiff’s favor based simply on this three-step analysis alone.  That Court required, in 
addition, a showing beyond pretext, or as it became known, “pretext plus,” with the plus factor 
being a showing that the real reason was a discriminatory motive, as opposed to some other 
possibly unarticulated, but not illegal motive.17  The Supreme Court addressed this issue in 2000, 
in the case of Reeves v. Sanderson Plumbing,18 stating:

[T]he trier of fact can reasonably infer from the falsity of the explanation that 
the employer is dissembling to cover up a discriminatory purpose.  Such an 
inference is consistent with the general principle of evidence law that the fact 
finder is entitled to consider a party’s dishonesty about a material fact as 
“affirmative evidence of guilt.”  Moreover, once the employer’s justification 
has been eliminated, discrimination may well be the most likely alternative 
explanation, especially since the employer is in the best position to put forth 
the actual reason for its decision.  Thus, a plaintiff’s prima facie case, 
combined with sufficient evidence to find that the employer’s asserted 
justification is false, may permit the trier of fact to conclude that the employer 
unlawfully discriminated.19

It bears repeating that proving pretext does not automatically require the jury to conclude that the 
employer unlawfully discriminated, just that it may make such a conclusion.20

A third key development was added in the subsequent case of Price Waterhouse v. Hopkins,21

in which the Court further expanded anti-discrimination analysis by addressing the situation where 
the employer’s decision was based on both legitimate and tainted motives, the so-called mixed 
motives case.22  In such a case, the burden of persuasion is on the employer to prove that it would 
have made the same employment decision absent the discriminatory motive. According to Justice 
Brennan’s opinion, this situation was not one involving shifting burdens, as in Burdine, but 
“instead, the employer’s burden is most appropriately deemed an affirmative defense: the plaintiff 
must persuade the fact-finder on one point, and then the employer, if it wishes to prevail, must 
persuade it on another.”23  Justice O’Connor’s concurring opinion revisited McDonnell Douglas, 
which, she said, involved a plaintiff who had presented no direct evidence of illegal 

                                                  
15 Id.  
16 See Aungst v. Westinghouse Electric Corporation, 937 F.2d 1216, 1220 (7th Cir. 1991).   
17 See Connell v. Bank of Boston, 924 F.2d 1169, 1184 (1st Cir. 1990) (J. Bownes dissenting).
18 530 U.S. 133 (2000).
19 Id. at 147-48.
20 See DAVID J. WALSH, EMPLOYMENT LAW FOR HUMAN RESOURCE PRACTICE 76 (2d. ed. 2007). (“There is 

some murkiness in the Court’s position that a prima facie case plus a showing of pretext permits, but does not 
require, finding for the plaintiff.  But the decision generally reinforces the notion that narrowing the inquiry to 
the truthfulness of the employer’s stated motive is the key to making disparate treatment cases based largely 
on circumstantial evidence tractable.”)

21 490 U.S. 228 (1989).  The Price Waterhouse case was a plurality opinion in which Justices O’Connor and 
White filed opinions concurring in the judgment authored by Justice Brennan (and joined by Justices 
Marshall, Blackmun, and Stevens).

22 A similar precedent was set years earlier in NLRB v. Transportation Management Corp., 462 U.S. 393 
(1983), which dealt with employer discrimination against protected employee activity under the Wagner Act.

23 Price Waterhouse, 490 U.S. at 246.

94/Vol.17/Southern Law Journal

discrimination.24  She noted that McDonnell Douglas’s prima facie case “was not difficult to prove, 
and was based only on the statistical probability that when a number of potential causes for an 
employment decision are eliminated, an inference arises that an illegitimate factor was in fact the 
motivation behind the decision.”25  To her, it was apparent that “the entire purpose of the 
McDonnell Douglas prima facie case is to compensate for the fact that direct evidence of 
intentional discrimination is hard to come by.”26  

In 2003, the Supreme Court re-addressed the issue of whether a mixed motives instruction, 
where the burden of persuasion is placed upon the defendant employer, is permissible in cases 
involving circumstantial evidence.  Justice O’Connor’s concurring opinion in Price Waterhouse v. 
Hopkins had stated that such an instruction would only be available in cases based on direct 
evidence.27  In Desert Palace, Inc. v. Costa,28 the Court disavowed the necessity for direct 
evidence.  Justice Thomas, writing for the majority, stated, “Circumstantial evidence is not only 
sufficient, but may also be more certain, satisfying and persuasive than direct evidence.”29  Not all 
cases, of course, are mixed motives cases, only those where the plaintiff presents “sufficient 
evidence for a reasonable jury to conclude, by a preponderance of the evidence, that ‘race, color, 
religion, sex, or national origin was a motivating factor for any employment practice.’”30  Mixed 
motives instructions, therefore, are available in cases based on direct evidence or strong 
circumstantial evidence.  The McDonnell Douglas pretext analysis is left for those cases based on 
weaker circumstantial evidence.

A fourth judicial expansion of antidiscrimination law, beyond statutory language, is the 
harassment suit, the best known of which is the sexual harassment suit.  Sexual harassment was a 
concept created by lower federal courts,31 the EEOC, and ultimately blessed by the Supreme Court 
in the landmark case, Meritor Savings Bank, FSV v. Vinson.32  According to the EEOC’s Sexual 
Harassment Guidelines, sexual harassment is defined as follows:

Unwelcome sexual advances, requests for sexual favors, and other verbal or 
physical conduct of a sexual nature constitute sexual harassment when 
(submission to such conduct is made either explicitly or implicitly a term or 
condition of an individual’s employment, (2) submission to or rejection of 
such conduct by an individual is used as the basis for employment decisions 
affecting such individual, or (3) such conduct has the purpose or effect of 
unreasonably interfering with an individual’s work performance or creating 
an intimidating, hostile, or offensive working environment.33

Historically, there exist two approaches to a sexual harassment case, namely quid pro quo 
sexual harassment (numbers 1 and 2 above) and hostile work environment sexual harassment 
(number 3 above).  Quid pro quo cases are sometimes referred to as economic harassment, while 
number 3 above is sometimes referred to as environmental harassment.34  The Supreme Court, 

                                                  
24 Id. at. 271.
25 Id.
26 Id.
27 Id.
28 539 U.S. 90 (2003).
29 Id. at 100.
30 Id. at 101.
31 KENNETH L. SOVEREIGN, PERSONNEL LAW 93, note 24 (1999). (“Harassment received its first formal judicial 

recognition in Williams v. Saxbe, 413 F. Supp. 654 (D.C. 1976) where the court held that Title VII’s 
prohibition on sex discrimination includes a prohibition on sexual harassment.”)

32 477 U.S. 57 (1986).
33 29 C.F. R. § 1604.11(a).
34 Frank J. Cavaliere, Toni Mulvaney, & Marleen R. Swerdlow, “Because of Sex” After Oncale: Should 

Differences in Subjective Effects Be Considered Relevant to Determine Whether Men and Women Are Treated 
Differently in the Workplace, XVI SOUTHERN L.J. 75, 84 (2006).
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however, in Burlington Industries, Inc. v. Ellerth35 (hereinafter referred to as Ellerth) looked 
askance at others seeking to usurp its prerogatives, stating: 

The terms quid pro quo and hostile work environment are helpful, perhaps, in 
making a rough demarcation between cases in which threats are carried out 
and those where they are not or are absent altogether, but beyond this are of 
limited utility. . . . Quid pro quo and hostile work environment do not appear 
in the statutory text. The terms appeared first in the academic literature . . . 
found their way into decisions of the Courts of Appeals . . . and were 
mentioned in this Court’s decision in Meritor Savings Bank, FSB v. Vinson.36

The Court did eventually contrast quid pro quo and hostile environment causes of action in 
Ellerth, finding Ellerth’s complaint of an unfulfilled threat not to be a tangible employment action 
required for quid pro quo claims.  It was, instead, of the other variety, hostile work environment.  
The Court affirmed the Appeals Court’s overturning of a summary judgment against Ellerth, 
because: 

Relying on existing case law which held out the promise of vicarious liability 
for all quid pro quo claims . . . Ellerth focused all her attention in the Court of 
Appeals on proving her claim fit within that category. Given our explanation 
that the labels quid pro quo and hostile work environment are not controlling 
for purposes of establishing employer liability . . . Ellerth should have an 
adequate opportunity to prove she has a claim for which Burlington is liable.37

In Bundy v. Jackson,38 a federal employee complained of constant harassment from her 
supervisors, in the form of repeated requests for sexual favors.  The top supervisor, appropriately 
named Swain, proclaimed: “any man in his right mind would want to rape you,” before he too 
asked her to begin a sexual relationship.39  One defense offered was that Bundy had suffered no 
economic loss by refusing to play along.  The Court concluded that no such adverse employment 
action was necessary in a case involving a hostile work environment.

A fifth and related judicial creation worth reviewing is this concept of adverse employment 
action, which has also been worked into the general fabric of discrimination litigation.  A recent 
summary judgment case from the Seventh Circuit, Minor v. Centocor, Inc.40 reviewed the necessity 
for such a showing:

Although hundreds if not thousands of decisions say that an “adverse
employment action” is essential to the plaintiff’s prima facie case, that term 
does not appear in any employment-discrimination statute or McDonnell 
Douglas, and the Supreme Court has never adopted it as a legal requirement.  
The statutory term is “discrimination,” and a proxy such as “adverse 
employment action” often may help to express the idea – which the Supreme 
Court has embraced—that it is essential to distinguish between material 
differences and the many day-to-day travails and disappointments that,

                                                  
35 524 U.S. 742 (1998).
36 Id. at 751-52.
37 Id. at 765-66.  See also Casiano v. AT&T Corp., 213 F.3d 278, 284 (5th Cir. 2000). (“[P]roof that a tangible 

employment action did result from the employee’s acceptance or rejection of sexual harassment by his 
supervisor makes the employer vicariously liable, ipso facto; no affirmative defense will be heard.”)

38 641 F.2d 934 (D.C. Cir. 1981).
39 Id. at 940.
40 457 F.3d 632 (2006).
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although frustrating, are not so central to the employment relation that they 
amount to discriminatory terms or conditions.41

The sixth key development was the passage of the Civil Rights Act of 1991 that added the 
right to a jury trial in Title VII cases for the first time. Jury trials had always been available in Age 
Discrimination cases under the Age Discrimination in Employment Act of 1967.  Defense lawyers 
have long expressed fear of juries in ADEA cases, fearing juror prejudice against employers.42  
One commentator has bitterly complained about judicial nullification of this statutory expansion of 
the right to a jury trial as follows:  

It’s as though Congress’ decision in the 1991 Civil Rights Act to grant Title 
VII plaintiffs the right to trial by jury was met with a resounding, “No, we 
don’t think so” by a whole lot of Article III judges in this country.  Not only 
did the plaintiffs not get to have the jury trials that Congress promised them in 
1991, they also lost the bench trials they’d enjoyed up to that point in time!  
Now, few people are compelled to present their excuses, their stories in 
person—when they can be cross-examined.  Managers and supervisors are 
safe from the fear of a jury’s scorn when their lawyers draft their affidavits, 
which then serve as the weapon by which people are deprived of the right to 
their day in court—with a jury of their peers overseeing what happened, and 
why—and whether that which happened violated the laws or constitution.

That course of action, of course, violates clearly-established law—
because credibility is a question properly left for the jury.43

III.  THE  INCREASED USE OF SUMMARY JUDGMENTS

From 1985 to 2002, the jury verdicts in federal civil court cases declined by more than half.  
In 1985, 268,070 civil cases were disposed of by 500 federal district courts (only 6,253 by verdict); 
whereas, in 2002, 258,876 civil cases were disposed of by 615 federal district courts (only 3,006 
by verdict).  This decline can be attributed to an increase in  summary judgments.44 The judicial 
expansions of statutory law may have caused a backlash in the federal courts where dockets 
became flooded with claims as new causes of action continued to develop:

                                                  
41 Id. at 634.
42 Frank J. Cavaliere, The Recent “Respectability” of Summary Judgments and Directed Verdicts in Intentional 

Age Discrimination Cases: ADEA Case Analysis Through the Supreme Court’s Summary Judgment “Prism,”
41 CLEVELAND STATE LAW REV. 103 (1993).

43 Margaret A. Harris, Jury Charges in Employment Law Cases (Comments by a Plaintiff’s Employment 
Lawyer) (unpublished manuscript from The  University of Texas School of Law 12th Annual Labor and 
Employment Law Conference ,  Austin, Texas, May 18-20, 2005.) See, e.g., Anderson v. Liberty Lobby, Inc., 
477 U.S. 242, 255 (1986) (“Credibility determinations, the weighing of evidence, and the drawing of 
legitimate inferences from the facts are jury questions, not those of a judge.”)

44 Justice Nathan L. Hecht, Jury Trials Trending Down in Texas Civil Cases, 69 TEXAS BAR J. 854 (Nov. 2006).  
See also Marc Galanter, The Vanishing Trial: An Examination of Trials and Related Matters in Federal and 
State Courts, 1 J. EMPIRICAL LEGAL STUDIES 459 (2004).  Rule 56(c) of the Federal Rules of Civil Procedure 
provides that a summary judgment shall be rendered “if the pleadings, depositions, answers to interrogatories, 
and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to a judgment as a matter of law.”  A summary judgment 
would be appropriate if there were no controverted issues of fact upon which reasonable people could differ.
See generally Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).  When evaluating the motion, the judge 
must consider all evidence in the light most favorable to the nonmoving party. Id. at 329.
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On the civil side of the federal docket, employment cases are becoming more 
and more predominant.  In many ways, this is a testament to the capacity of 
plaintiff’s lawyers to elevate hope over experience, because so many 
employment cases are resolved against plaintiffs on motions for summary 
judgments filed by defendants.  And seldom are those summary judgments 
reversed on appeal.  It is a fact that few juries get to see these kinds of cases.  
Moreover, when they do, the percentage of reversals on plaintiff’s verdicts is 
relatively high.45

The year 1986 has been called the “year of the summary judgment”46 due to a trilogy of 
summary judgment cases handed down by the United States Supreme Court; the Tenth Circuit in 
1991 stated that those cases made summary judgments more respectable.47 In the first case, 
Matsushita Elec. Indus. Co. v. Zenith Radio,48 the Supreme Court held that to survive a motion for 
summary judgment, the plaintiffs would have to show a genuine issue of material fact as required 
by Rule 56(e) of the Federal Rules of Civil Procedure,49 that is, they must show economic injury, 
not just “metaphysical doubt as to the material facts.”50  In Celotex Corp. v. Catrett,51  the second 
case, the Court held that a summary judgment would be proper if a plaintiff did not make a 
showing on a summary judgment motion “sufficient to establish the existence of an element 
essential to that party’s case, and on which that party will bear the burden of proof at trial”52

because there would be no genuine issue as to any material fact.53  Finally, in the third case, 
Anderson v. Liberty Lobby, Inc.,54 the Supreme Court held that there had to be sufficient evidence 
favoring the nonmoving party for a jury to return a verdict for that party in order for there to be an 
issue for trial,55 and if the evidence was merely colorable and not significantly probative, then 
summary judgment would be proper.56

In the post-trilogy years, summary judgments have been used more often in many legal areas, 
including employment discrimination cases, and particularly age discrimination cases (where jury 
trials were always permitted).57  Legal commentators and plaintiff’s lawyers have bitterly 
complained that the Supreme Court unfairly changed the rules concerning summary disposition in 
the trilogy of decisions.58  As Harvard Law School’s Arthur R. Miller stated: 

Clearly, Rule 56 has evolved from a “toothless tiger” into a powerful tool for 
judges to control dockets and respond to the supposed “litigation explosion.” 

                                                  
45 Hon. W. Royal Furgeson, Jr., Thoughts from the Bench on Employment Cases and Other Ruminations (May 

18-20, 2005) (Unpublished manuscript from The University of Texas School of Law 12th Annual Labor and 
Employment Law Conference, Austin, Texas).

46 MacDonald v. Eastern Wyoming Mental Health Ctr., 941 F.2d 1115, 1123 (10th Cir. 1991).
47 Id. at 1122.
48 475 U.S. 574 (1986) (an antitrust case).
49 Id. at 586.
50 Id.
51 477 U.S. 317 (1986) (a products liability case).
52 Id. at 322.
53 Id.
54 477 U.S. 242 (1986) (a libel case).
55 Id. at 249.
56 Id. at 249-50.
57 See generally Arthur R. Miller, The Pretrial Rush to Judgment: Are the “Litigation Explosion,” “Liability 

Crisis,” and Efficiency Clichés Eroding Our Day in Court and Jury Trial Commitments?, 79 N.Y.U. LAW 

REV. 982, 1053 (2003). See also Frank J. Cavaliere, The Recent “Respectability” of Summary Judgments and 
Directed Verdicts in Intentional Age Discrimination Cases: ADEA Case Analysis Through the Supreme 
Court’s Summary Judgment “Prism,” 41 CLEVELAND STATE LAW REV. 103 (1993).

58 Margaret A. Harris, Jury Charges in Employment Law Cases (Comments by a Plaintiff’s Employment 
Lawyer) (May 18-20, 2005) (unpublished manuscript from The  University of Texas School of Law 12th

Annual Labor and Employment Law Conference, Austin, Texas) and  Miller, supra note 57, at 1053, 1055-
56.
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On occasion, federal courts have acknowledged openly the role docket 
concerns have played in their use of summary judgments.59

And, as Margaret A. Harris of the firm of Butler & Harris of Houston, Texas, noted when 
discussing the overuse of summary judgments in Title VII cases:

When Article III judges act to deprive individuals of their statutory and 
constitutional rights, however, that constitutes an abysmal failure in the 
system.  And that is what we see happening today—when summary 
judgments have become so common that defense lawyers believe it to be an 
act of malpractice to not seek summary judgment.  It seems on far too many 
occasions that it matters not to some judges whether there are swearing 
contests as to who said or did what to whom.  If a defense lawyer can spin the 
facts in such a way that perhaps a jury would buy it, there’s a darn good 
chance these days that a judge will too.60

IV.  SUMMARY JUDGMENT BATTLEGROUND:  TITLE VII  RETALIATION CASES 

A separate and distinct provision of Title VII is the protection afforded employees from 
retaliatory action by their employers for seeking to enforce Title VII’s substantive rights.61  
Retaliation cases often are subjected to the same summary disposition as substantive 
discrimination cases.62 Moreover, in some cases where the jury reaches a verdict in favor of the 
plaintiff on a retaliation claim, often based on gross and seemingly overwhelming evidence of 
animus and retaliatory motive, the appellate courts have overturned the judgment, calling for a 
strict non-statutory standard that requires the alleged retaliation to reach an ultimate employment 
decision63 or be an adverse employment action.64  

Title VII’s anti-retaliation provision forbids employer actions that “discriminate against” an 
employee (or job applicant) because he has “opposed” a practice that Title VII forbids or has 
“made a charge, testified, assisted, or participated in” a Title VII “investigation, proceeding, or 
hearing.”65  No one doubts that the term “discriminate against” refers to distinctions or differences 
in treatment that injure protected individuals.66  Different circuits have come to different 
conclusions, however, about whether the challenged action has to be employment or workplace 
related and about how harmful that action must be to constitute retaliation.

Many federal circuit courts prohibit retaliation claims because there has been no ultimate 
employment decision involved in the retaliatory conduct.  This standard limits actionable 
retaliatory conduct to acts such as “hiring, granting leave, discharging, promoting, and 
compensating.”67  Application of this standard is brutal to the successful outcome of the plaintiff’s 
claim of retaliation.  Perhaps the ultimate case for not finding an ultimate employment decision is 

                                                  
59 Miller, supra note 57, at 1053, 1055-56.  See also Marc Galanter, The Vanishing Trial: An Examination of 

Trials and Related Matters in Federal and State Courts, 1 J. EMPIRICAL LEGAL STUDIES 459 (2004).
60 Margaret A. Harris, Jury Charges in Employment Law Cases (Comments by a Plaintiff’s Employment 

Lawyer) (May 18-20, 2005) (unpublished manuscript from The  University of Texas School of Law 12th

Annual Labor and Employment Law Conference, Austin, Texas). 
61 42 U.S.C. § 2000e-3(a).
62 Mattern v. Eastman Kodak Co., 104 F.3d 702 (5th Cir. 1997); Manning v. Metropolitan Life Ins. Co., 127 F.3d 

686 (8th Cir. 1997); Brazoria County, Tex. V. EEOC, 391 F.3d 685 (5th Cir. 2004); Burger v. Central 
Apartment Management, Inc., 168 F.3d 875 (5th Cir. 1999); Martin v. Kroger Co., 65 F.Supp.2d 516 
(S.D.Tex.1999); Boriski v. City of College Station, 67 F.Supp.2d 493 (S.D.Tex. 1999).

63 Hockman v. Westward Communications, Inc., 407 F.3rd 317 (5th Cir. 2004); Mattern, 104 F.3d at 702. 
64 Manning, 127 F.3d at 686.
65 U.S.C. § 2000e-3(a).
66 See Jackson v. Birmingham Bd. Of Ed., 544 U.S. 167, 174 (2005); Price Waterhouse v. Hopkins, 490 U.S. 

228, 244 (1989).
67 Mattern , 104 F.3d at 707; Manning, 127 F.3d at 692.
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Hockman v. Westward Communications, Inc.,68 where a lateral transfer was not deemed to meet the 
test, even though the new location offered “‘numerous spiders and webs, hundreds of cricket 
corpses, dead rats, maggots, old newspapers, thick dust, bodily fluids on the desk and wall and 
feces and urination’ and that she had to clean up this mess in retaliation for her allegations against 
her supervisor.”69  Hockman claimed, to no avail, that the district court erred in granting 
Westward’s motion for summary judgment as to her hostile work environment, retaliation, and 
constructive discharge claims.  The Court’s discussion of the mechanics of its retaliation analysis 
skillfully illustrates the interrelationship between McDonnell Douglas pretext case analysis, the 
adverse employment action requirement, and summary judgments:

We analyze retaliation claims under the McDonnell Douglas burden-shifting 
framework.  To make out a prima facie case of retaliation, Hockman must 
provide evidence of three things:  (1) she engaged in protected conduct, (2) 
she was thereafter subjected to an adverse employment action, and (3) the 
adverse employment action was taken in response to her protected conduct.  
If Hockman succeeds, the burden then shifts to Westward to articulate a 
legitimate, nonretaliatory reason for the adverse employment action. If 
Westward carries this burden, then Hockman must present evidence showing 
that Westward’s proffered rationale was pretextual and that engaging in the 
protected activity was the but-for cause of the adverse employment action.70

The retaliation provision of Title VII does not itself contain language requiring a materially 
adverse employment action in order to state a claim.71  According to the Eighth Circuit and others 
this requirement is inferred from the basic prohibition of employment discrimination set forth in 
Title VII.72 In these circuits, less than termination has been held to be retaliation within the 
meaning of the statute; however, courts have been very amenable to granting summary judgments 
holding that “not everything that makes an employee unhappy is an actionable adverse action.”73  
Hostility and personal animus directed at the plaintiff by her supervisors was not considered an 
adverse employment action, absent evidence of some more tangible change in duties or working 
conditions that constitute a material employment disadvantage.74  Alleged hostility from fellow 
employees, theft of plaintiff’s tools, visits by supervisors to the plaintiff’s home with threats of 
termination—held not ultimate employment decisions and thus did not constitute adverse 
employment actions upon which Title VII retaliation could be based.75  

In the Third and Fourth Circuits, actionable retaliation is judged by the same standard as 
actionable substantive employment discrimination.76  These courts have held that the challenged 
action must “result in an adverse effect on the ‘terms, conditions, or benefits’ of employment”.77  

                                                  
68 407 F.3rd 317 (5th Cir. 2004).
69 Id. at 323.
70 Id. at 331. “A purely lateral transfer cannot constitute an adverse employment action.”
71 42 U.S.C. § 2000e-3(a).
72 42 U.S.C. § 2000e-2(a)(1)-(2).  See Montandon v. Farmland Indus., Inc., 116 F.3d 355, 359 (8th Cir. 1997).  

The Eighth Circuit has held that a reasonable jury could conclude that negative references to potential 
employers constituted sufficient adverse action to state a retaliation claim.  Smith v. St. Louis Univ., 109 F.3d 
1261, 1266 (8th Cir. 1997).  It has also held that the loss of status and prestige that accompanied replacement 
of an income maintenance supervisor’s staff, when her salary and position remained the same, did not 
constitute a sufficient adverse employment action.  Ledergerber v. Stangler, 122 F.3d 1142 (8th Cir. 1997); see 
also Harlston v. McDonnell Douglas Corp., 37 F.3d 379, 392 (8th Cir. 1994) (changes in duties or working 
conditions that cause no materially significant disadvantage insufficient to establish adverse employment 
action).

73 See Ledergerber, 122 F.3d at 1144 and Montandon, 116 F.3d at 359.  
74 Manning, 127 F.3d at 686.
75 Mattern, 104 F.3d at 707.
76 See Von Gunten v. Maryland, 243 F.3d 858 (4th Cir. 2001) and Robinson v. Pittsburgh, 120 F.3d 1286 (3rd

Cir. 1997).
77 See Von Gunten, 243 F.3d at 866 and Robinson, 120 F. 3d at 1300.
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Even where the employer took away the plaintiff’s state vehicle, gave a negative year-end 
evaluation, produced numerous instances of unpleasantries in the workplace, the court held the 
plaintiff failed to establish an adverse employment action sufficient to support a Title VII 
retaliation claim.78  The EEOC argued, to no avail, that, unlike the anti-discrimination provisions79

which prohibit discriminatory employment actions, the anti-retaliation provision80 prohibits not
only adverse employment actions but also “any retaliatory conduct by an employer that is 
reasonably likely to deter protected activity.”81  The Fourth Circuit disagreed, stating that it had 
“long ago determined that retaliation claims, like discrimination claims, require proof of an 
‘adverse employment action.’”82  According to the court, “Congress has not expressed a stronger 
preference for preventing retaliation . . . than for preventing actual discrimination” and “in the 
absence of strong contrary policy considerations, conformity between the provisions of Title VII is 
to be preferred.”83

It is interesting to note that this type of evidence of retaliation that tends to create a hostile 
work environment under the test set forth in Harris v. Forklift Systems, Inc. is summarily dismissed 
by the appellate courts in the Third, Fourth, Fifth, Sixth, and Eighth Circuits as insufficient to be 
actionable retaliation under Title VII.84   Other circuits, and some dissenting judges in the Fifth 
Circuit, argue that application of the judge-made terms ultimate employment decision and adverse 
employment action were never intended to narrow the scope of protection against retaliatory 
discrimination afforded by Section 704 and that by applying such a strict standard these Circuits 
have completely misinterpreted the anti-retaliation provision of Title VII.85

It is also significant to note that the EEOC guidelines (which do not have the force of law) 
may cause or at least contribute to some of the disparity among the Circuit courts.  In 1988, when 
Clarence Thomas was head of the EEOC and Ronald Reagan was passing power to George Bush, 
the EEOC for the first time published a provision in its Compliance Manual that stated “the anti-
retaliation provision is limited to ‘adverse employment-related action.’”86  The provision was 
republished in 1991.87  Later in 1998, the EEOC stated broadly that the anti-retaliation provision 
“prohibits any adverse treatment that is based on a retaliatory motive and is reasonably likely to 
deter the charging party or others from engaging in protected activity.”88  In this later manual, the 
only direct statement on the question of whether the anti-retaliation provision is limited to the same 
employment-related activity covered by the anti-discrimination provision answers that question in 
the negative.89

                                                  
78 See Von Gunten, 243 F.3d at 865.  
79 42 U.S.C. § 2000e-2 (1994).
80 4 U.S.C. § 2000e-3 (1994).
81 EEOC Brief at 13 and 15 n. 1.
82 See Ross v. Communications Satellite Corp., 759 F.2d 355, 365 (4th Cir.).  
83 Id. at 366.
84 See Harris v. Forklift Systems, Inc., 510 U.S. 17 (1993).  Jurists and legal scholars who have specifically 

addressed the issue have reached the conclusion that retaliatory harassment of an employee because she 
reported sexual harassment may constitute retaliatory discrimination in violation of § 704 if the requisite 
elements are proven.  See, e.g., Davis v. State of Calif. Dept. of Corrections, 1996 WL 271001 E.E. Cal. 
1996); Cobb v. Anheuser Busch, 793 F.Supp. 1457, 1491 (E.D.Mo.1990); Toscano v. Nimmo, 570 F.Supp. 
1197, 1204-06 (D.Del. 1983); Tanner v. Calif. Physicains’ Serv., 27 F.E.P. 593, 1978 WL 210 (N.D. Cal. 
1978); EEOC v. Bank of Ariz., 12 F.E.P. 527, 1976 WL 1727 (D.Ariz. 1978); LINDEMAN & KADUE, SEXUAL 

HARASSMENT IN EMPLOYMENT LAW at 282 (1992); 2 LARSON, EMPLOYMENT DISCRIMINATION  § 34.04 at 34-
57—34-62 (2d Ed. 1994).  Manipulation of such other employment conditions to constitute harassment or to 
tolerate harassment by fellow employees has likewise been perceived as retaliatory.  Such harassment may 
take the form of interrogation, reprimands, surveillance, unwarranted or unfavorable job evaluations, or the 
deprivation of some of the normal benefits or rights of the position.

85 See Mattern, 104 F.3d at 720.
86 2 EEOC Compliance Manual § 614.1(d), p. 614-5 (1988).
87 2 EEOC Compliance Manual § 614.1(d), p.614-5 (1991).
88 See 2 EEOC Compliance Manual § 8, p. 8-13 (1998).
89 See id.
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The Seventh and Ninth Circuits along with the District of Columbia, in line with the EEOC’s 
interpretation of actionable retaliation, are much less restrictive in applying the anti-retaliation 
provision.90  In the Seventh and D.C. Circuits a plaintiff must only show that the “employer’s 
challenged action would have been material to a reasonable employee,” which means that it would 
likely have “dissuaded a reasonable worker from making or supporting a charge of 
discrimination.”91  Removing an employee’s flex-time schedule was material adverse treatment 
sufficient for the Seventh Circuit to overturn summary judgment.92  Holding that the scope of Title 
VII anti-retaliation provisions is not limited to “acts constituting adverse personnel actions or those 
relating to employee’s employment,”93 the D.C. Circuit overturned dismissal of the plaintiff’s 
retaliation claim.  The Court held that the FBI’s “retaliatory refusal to investigate death threats 
against the plaintiff was a cognizable Title VII retaliation claim.”94  

In overruling summary judgment for the government, the Ninth Circuit upheld a hostile work 
environment-based retaliation claim where the employer had eliminated employee meetings, 
eliminated a flex-time start policy, instituted a workplace lockdown, and reduced the employee’s 
workload and salary after the employee filed a Title VII claim for gender discrimination.95  In this 
Circuit, a successful plaintiff need only establish that “there was adverse treatment that is based on 
a retaliatory motive and is reasonably likely to deter the charging party or others from engaging in 
protected activity.”96  These latter Circuits fall in line with a broader interpretation of Title VII’s 
retaliation provision that requires either a showing of a psychological (hostile work environment) 
or an economic event (ultimate employment decision).

In 2006 the Supreme Court, in Burlington Northern & Sante Fe Railway Co. v. White,97 a 
case dealing with Title VII’s anti-retaliation provision, seems to signal a change in the use of 
summary judgments in employment discrimination cases.

V.  U.S. SUPREME COURT PROVIDES POTENTIAL “SILVER BULLET” AGAINST SUMMARY 

JUDGMENTS IN RETALIATION CASES IN BURLINGTON NORTHERN

The United States Supreme Court, in Burlington Northern & Santa Fe Railway Co. v. 
White,98  granted writ of certiorari to resolve the disagreement among federal circuit courts on how 
Title VII anti-retaliation claims should be administered.  Two issues faced the Court in this case: 1) 
Whether Title VII’s anti-retaliation provision forbids only those employer actions and resulting 
harms that are related to employment or the workplace; and 2) how harmful an act of retaliatory 
discrimination must be in order to fall within the provision’s scope.99  In this case the plaintiff, 
Sheila White alleged sexual harassment against her supervisor.100 After an internal investigation, 
the supervisor was suspended and ordered to attend a sexual-harassment training session.  After the 
discipline, White was reassigned from forklift duty to standard track laborer duty with the 
explanation that the forklift job should go to “a more senior man” because it was a “less arduous 
and cleaner job.”101

                                                  
90 See Washington v. Illinois Dept. of Revenue, 420 F.3d 658 (7th Cir. 2005); Rochon v. Gonzales, 438 F.3d 

1211 (D.C. Cir. 2006); and Ray v. Henderson, 217 F.3d 1234 (9th Cir. 2000).
91 See Washington, 420 F.3d (7th Cir. 2005) and Rochon, 438 F.3d (D.C. Cir. 2006).
92 Washington, 420 F.3d at 662.
93 Rochon, 438 F.3d at 1217-18.
94 Id.
95 Ray, 217 F.3d at 1242-43.
96 Id.
97 548 U.S. 1 (2006).
98 Id.
99 See id. at 6.
100 White was the only woman working in the Maintenance of Way department at Burlington’s Tennessee Yard.  

Originally hired as a “track laborer,” she was assigned to operate the forklift soon after beginning her job, 
undisputedly a “better” position.  Id. at 6.

101 Id. at 3.
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White filed a complaint with the EEOC claiming that the reassignment was unlawful gender-
based discrimination and retaliation for her having earlier complained about her supervisor’s 
sexual harassment. After an incident at work, White was suspended without pay for 37 days for 
insubordination.  Following an investigation that revealed she was not insubordinate, White was 
reinstated and awarded back pay.  She filed an additional retaliation charge with the EEOC based 
on the suspension.102

At trial a jury found that Burlington’s actions of changing White’s job responsibilities and 
suspending her for 37 days without pay amounted to unlawful retaliation in violation of Title VII.  
She was awarded $43,500 in compensatory damages, including $3,250 in medical expenses.  In an 
en banc decision the Sixth Circuit upheld the District court’s judgment, but differed as to the 
proper standard to apply in determining actionable retaliation.103

The Supreme Court held the scope of Title VII’s anti-retaliation provision extends beyond 
workplace-related or employment-related retaliatory acts and harm.  Actionable retaliation is not 
limited to that conduct which involves “ultimate employment decisions.”104  Rather, the anti-
retaliation provision of Title VII is broader than the anti-discrimination provision and need not be 
read coterminous.105  The anti-discrimination provision of Title VII seeks a workplace where 
individuals are not discriminated against because of their race, ethnicity, religion, or sex.  The anti-
retaliation provision seeks to secure that primary objective by preventing an employer from 
interfering (through retaliation) with an employee’s efforts to secure or advance enforcement of the 
Act’s basic guarantees. The substantive provision seeks to prevent injury to individuals based on 
who they are, that is, their status.  The anti-retaliation provision seeks to prevent harm to 
individuals based on what they do, that is, their conduct.106

The Court recognized that an employer can effectively retaliate against an employee by 
taking actions not directly related to his employment or by causing him harm outside the 
workplace.  A provision limited to employment-related actions would not deter the many forms 
that effective retaliation can take.  Hence, such a limited construction would fail to fully achieve 
the anti-retaliation provision’s “primary purpose” of “maintaining unfettered access to statutory 
remedial mechanisms.”107

The Supreme Court said it was not anomalous to read the statute to provide broader 
protection for victims of retaliation than for those whom Title VII primarily seeks to protect, 
namely, victims of race-based, ethnic-based, religious-based, or gender-based discrimination. 108   
The Court cited other statutes such as the National Labor Relations Act that did not limit the 
prohibited conduct to the primary substantive provisions.  According to the Supreme Court a 
different purpose is served by the substantive and anti-retaliation provisions which justify different 
interpretation.  Title VII depends for its enforcement upon the cooperation of employees who are 
willing to file complaints and act as witnesses.  Interpreting the anti-retaliation provision to provide 
broad protection from retaliation helps assure the cooperation upon which accomplishment of the 
Act’s primary objective depends.109

                                                  
102 Id. at 4.
103 See id. at 2-4.
104 The retaliatory actions of the employer would have satisfied a more stringent standard such as ultimate 

employment decision or adverse employment action as the employee was suspended and lost wages.
105 See id. at 12.  The Court dismissed the argument that since Title VII’s substantive anti-discrimination 

provision protects an individual only from employment-related discrimination that the anti-retaliation 
provision should be read in pari materia.  In disagreeing, the Supreme Court said the language of the 
substantive provision contains limiting words in prohibiting discrimination “with respect to his 
compensation, terms, conditions, or privileges of employment.” and found no such limiting words in the anti-
retaliation provision.  According to the court, “there is strong reason to believe that Congress intended the 
differences that its language suggests, for the two provisions differ not only in language but in purpose as 
well.  Id. at 8.

106 See id. at 8.
107 See id. at 9.
108 See id. at 11.
109 See id. at 12.



Fall 2007/Increasing Importance of Retaliation Claims/103

The Supreme Court’s holding firmly establishes a new attitude toward enforcement of 
retaliation claims.  It is clear that the majority sought to give a broader interpretation of the anti-
retaliation provision than was being applied by circuits such as the Third, Fourth, Fifth, Sixth, and 
Eighth on facts that would have survived a more strenuous standard.  So what type of conduct will 
this silver bullet standard protect from summary judgment disposition?  In deciding just how 
serious the retaliation must be to be actionable, the Supreme Court adopted the formulation set 
forth by the Seventh and the District of Columbia Circuits.110  A plaintiff must show that a 
reasonable employee would have found the challenged action materially adverse, which in this 
context means it might have “dissuaded a reasonable worker from making or supporting a charge 
of discrimination.”111   Once again the Supreme Court emphasized that the harm must be 
material—not trivial—and reminded that Title VII does not set forth a general civility code for the 
American workplace.  The action must amount to something likely to deter victims of 
discrimination from complaining to the EEOC, the courts, and their employers.112

The Supreme Court also emphasized the necessity for an objective standard—a reasonable 
employee.  But it explained that the standard would be phrased generally to allow a case-by-case 
analysis of all surrounding circumstances.  “The real social impact of workplace behavior often 
depends on a constellation of surrounding circumstances, expectation, and relationships which are 
not fully captured by a simple recitation of the words used or the physical acts performed.”113  

Lastly, the Supreme Court clarified that this standard does not require consideration of the 
nature of the discrimination that led to the filing of the charge.  Rather, the standard is tied to the 
challenged retaliatory act, not the underlying conduct that forms the basis of the Title VII 
complaint.114

In his conclusion, Justice Breyer, writing for the majority, held that this standard, by focusing 
on the materiality of the challenged action and the perspective of a reasonable person in the 
plaintiff’s position, will screen out trivial conduct and will capture those acts that are likely to 
dissuade employees from complaining or assisting in complaints about discrimination.115

VI. CONCLUSION

This paper has shown that there has been considerable judicial give and take in the 
development of a veritable federal common law of employment discrimination.  The Supreme 
Court’s zeal for facilitating plaintiff’s making prima facie cases in McDonnell Douglas v. Green
resulted in a torrent of lawsuits, which after the summary judgment trilogy, weary judges could 
now greatly reduce.  With the Supreme Court’s holding in Burlington Northern & Santa Fe 
Railway Co. v. White, it is easy to predict that retaliation claims will increasingly be added to 
claims based on other employment discrimination laws.  It is also easy to predict that judges, 
unsympathetic toward weak cases, will continue to develop legal doctrines to summarily dispose of 
them.

                                                  
110 See id. at 13.
111 Rochon, 438 F.3d at 1219 (quoting Washington, 420 F.3d at 662).
112 See Burlington Northern, 548 U.S. at 13-14.
113 See id. at 14.  See also Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 75, 81-82 (1998).
114 See Burlington Northern, 548 U.S. at 15.
115 See id.
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