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The specter of condemnation hangs over all property.  Nothing is to prevent 
the State from replacing any Motel 6 with a Ritz-Carlton, any home with a 
shopping mall, or any farm with a factory.1

I.  INTRODUCTION

“Everyone hates Kelo.”2  In Kelo v. City of New London,3 (hereinafter referred to as Kelo) the 
United States Supreme Court, in one of the most controversial decisions in recent years, upheld the 
city’s taking of a number of private, well-maintained homes for purposes of economic 
development.  In Kelo, the City of New London, in partnership with big business development, 
apparently triumphed over individuals’ rights to retain ownership of their homes.  However, the 
harsh reactions to Kelo raise the question of whether, despite apparent success, big business 
development will suffer from a self-inflicted wound.  This article will review and analyze the 
consequences of the Kelo decision.  Following a short background of the case, the article will first 
examine the eminent domain issues raised by Kelo.  Next it will summarize and analyze both the 
state and federal legislation that was proposed and adopted subsequent to Kelo.   Last, the article 
offers a set of decision rules, or guidelines, for government agencies and courts to use when 
considering the use of eminent domain.  

II.  BACKGROUND

Redevelopment projects, proponents claim, provide significant economic stimulus to 
communities and, as such, form the cornerstone of the plans by which many cities seek to improve 
urban life.4  Attracting new development to a currently depressed area generates several positive 
economic effects.5  First, employment grows from the workers directly employed by the firms who 
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locate in the redevelopment area.  Additionally, indirect employment effects stem from the workers 
engaged in designing and constructing the area and the workers who owe their employment to the 
spending of those directly employed workers.  Second, tax revenues should also rise.  The 
additional employment income generates extra state income tax proceeds while the added 
consumer spending generates greater levels of sales tax revenues.  If redevelopment replaces lower 
valued structures with higher valued structures, then property taxes will grow; the granting of tax 
incentives diminishes the gain.  Third, in some cases, redevelopment projects support the city in its 
transition from one type of economic base to another (e.g., the movement from dirty manufacturing 
industries towards cleaner manufacturing industries and the service industries).

The connection between redevelopment projects and eminent domain follows from the 
desirability of redeveloping a sizable and contiguous area.  Acquiring the property of holdouts at 
prevailing market values makes it easier for a built-up community to assemble a large tract of land 
from multiple, individually owned parcels.6  As one regional planner points out:

Land is one of the most important factors in local economic development.  
Without control of land, local development is essentially impossible.  A local 
or community development plan will be thwarted by its inability to furnish 
suitable sites and/or buildings for selected projects.7   

Following decades of economic decline, in 1990 the city of New London, Connecticut was 
designated a “distressed municipality.”8  By 1998, the city’s unemployment rate was nearly double 
the state rate, and the population was at its lowest in eighty years.9  In response to the ailing 
economy, the city, in partnership with the New London Development Corporation (NLDC) 
invoked a state statute that specifically authorized the use of eminent domain to promote economic 
development.10  With state-level approval, the NLDC finalized an integrated economic 
development plan that focused on ninety acres in the area adjacent to the newly created Fort 
Trumbull State Park.11  At the same time, the pharmaceutical company Pfizer, Inc. announced that 
it would build a research facility in the Fort Trumbull area.  The City Council authorized NLDC to 
either purchase property in the designated ninety-acre area or to acquire it by eminent domain.12  
The NLDC announced that it would lease some of the condemned property to developers for the 
nominal rent of $1 per year.13  Most of the real estate in the development area was successfully 
purchased, but when nine property owners refused to sell, the NLDC began condemnation 
proceedings.  Ten of the target properties were occupied by the owners and their families; five 
were held as investment properties.  None were characterized as blighted.14

The property owners brought action in state court claiming that the taking of their property 
would violate the public use restriction in the Fifth Amendment’s Takings Clause.  The 
Connecticut Superior Court granted partial relief to the property owners.  When cross appeals were 
taken to the Connecticut Supreme Court, it upheld the condemnation.15  Certiorari was granted and, 
in a 5-4 decision, the U.S. Supreme Court held that the city’s exercise of eminent domain power to 
condemn the targeted property for economic development satisfied the constitutional public use
requirement.   
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Writing for the Court, Justice Stevens stressed the importance of judicial deference to 
legislative judgments.16  

When the legislature’s purpose is legitimate and its means are not irrational, 
our cases make clear that empirical debates over the wisdom of takings—no 
less than the debates over the wisdom of other kinds of socioeconomic 
legislation—are not to be carried out in the federal courts.17

The City of New London is forbidden from using eminent domain “for the purpose of 
conferring a private benefit on a particular private party.”18 When the taking is “pursuant to a 
carefully considered development plan”19 the public use requirement of the Fifth Amendment is 
satisfied.  

Responding to assertions of the property owners, the Court made several explicit points.  
First, it stated that economic development, a “traditional and long-accepted function of 
government,” can constitute a public use under the broader and more natural interpretation of 
public use as “public purpose.”20  Second, it stressed that it is permissible for the government’s 
pursuit of a public purpose to result in a benefit to individual private parties.21  There is no problem 
with blurring the boundary between public and private takings.  Last, it rejected the requirement of 
a “reasonable certainty” that the public will benefit from the takings.22  

Justice Stevens concluded by noting that “nothing in our opinion precludes any State from 
placing further restrictions on its exercise of the takings power.  Indeed, many States already 
impose ‘public use’ requirements that are stricter than the federal baseline.”23

Justice Kennedy wrote a concurring opinion agreeing with the Court that there is no 
presumption of invalidity for economic development takings in general and that the Kelo taking 
was permissible.24  However, he cautioned that a more stringent standard of review might be 
appropriate in cases where there is a higher risk of impermissible favoritism to particular private 
parties.

In contrast to the majority and concurring opinions, Justice O’Connor wrote a heated 
dissent.25  She contended that the majority had expanded the meaning of public use far beyond the 
Court’s previous decisions.  Under the majority’s current interpretation she argued that the 
government could transfer property from one private party to another “as long as the new use is 
predicted to generate some secondary benefit for the public—such as increased tax revenue, more 
jobs, maybe even aesthetic pleasure.”26  

A. THE REST OF THE STORY

In November 2005, the New York Times reported that the city of New London may not be 
celebrating the winning of the case.27  Because of the negative publicity of the Kelo decision, 
investors and lenders are backing out of the Fort Trumbull project; apparently the developer will 
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not construct the proposed waterfront hotel without a financial commitment from Pfizer.  Although 
Pfizer built its research center on property next to the controversial site, it has refused to help pay 
for the hotel.28  “Elegant street lamps, intended to illuminate a gentrified new riverfront, instead 
shine over empty lots where buildings have been leveled but not replaced.”29  Photographs taken in 
August 2006 show empty lots overgrown with weeds.30  To date, it seems that the taxpayers in 
Connecticut have expended $73 million in their frustrated efforts at redevelopment, and with a now 
questionable probability of any significant financial return.31  On June 30, 2006, the last two 
holdouts in the New London eminent domain case, agreed to sell their properties to the NLDC.32  
Suzette Kelo agreed to have her house moved after receiving compensation of more than $400,000, 
which was $300,000 more than the assessed value.33

III. EMINENT DOMAIN ISSUES

In this section we examine the thoughts and reflections of economists and members of the 
legal community.  Most of them support and articulate the public outrage, not just of the Kelo
decision but of the entire judicial history of eminent domain.

Over the years, scholarly commentaries have been overflowing with 
criticisms of judicial handiwork in the area of eminent domain law, ranging 
from polite to acerbic, all agreeing that the decisional law of eminent domain 
is, to put it mildly, a wretched, inconsistent, and at times incoherent mess.34

Justice Thomas, in his dissent in Kelo, agreed that there has never been a coherent doctrinal 
analysis of eminent domain by the Supreme Court, and it is long overdue.35

A. THE PUBLIC OUTRAGE

Prior to and following the Kelo decision, there was nationwide discussion of whether the 
decision was a gross misinterpretation of the takings clause of the Fifth Amendment.  Many legal 
scholars and economists began their discussions by acknowledging the dismay with which the 
American public received the news of the Kelo decision.  One noted that “[t]he Court’s stature 
plummeted when it endorsed taking private property for private use.”36  Oddly enough, it seems 
that many feel the guarantees of the Constitution are relatively straightforward, and that public use
is not the equivalent of public benefit.  Based upon a number of surveys it seems fair to say that 
most of the electorate of the United States felt that the extension of public use to the degree of the 
interpretation in Kelo was, at best, a mistake.37  The Wall Street Journal reported on a poll that 
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showed that Americans are overwhelmingly opposed (89%–8%) to using eminent domain for 
economic development.38  The L.A. Times reported that an even higher percentage (93%) opposed 
using eminent domain for private development.39  Both libertarians’ and liberals’ reactions were 
“immediate, intense, and harsh.”40   

The Kelo decision drew media and public attention, but was only one case in a series of both 
past and continuing eminent domain abuses.  To summarize how well-intentioned but 
inappropriate government involvement in redevelopment projects can lead to disastrous results, 
consider the City of Cincinnati’s use of eminent domain.  In the late 1990’s Nordstrom sought the 
city’s help to locate a store in the downtown area.41  Using eminent domain, the city took and 
bulldozed several small yet robust businesses to accommodate Nordstrom.  At this point, it is likely 
that the small business owners are worse off and Nordstrom is receiving an indirect subsidy from 
the city.  In a final insult to the property owners, Nordstrom declined to build on the site and 
ultimately the city constructed a municipal parking lot.

With less media attention than the Kelo decision, the Supreme Court has once again 
sanctioned the use of eminent domain for economic development.  On January 16, 2007, the Court 
denied certiorari in Didden v. Port Chester42 (hereinafter referred to as Didden) affirming the 
District Court’s Order to Dismiss a §198343 claim and assertions of denial of equal protection or 
extortion.  Briefly, Didden involved a 1999 agreement by the Village of Port Chester, New York, 
with a developer, G&S Port Chester, LLC, for a marina redevelopment.  Following public 
hearings, the redevelopment was approved as serving a public purpose.  As part of the 
development project a portion of the Didden property was expected to be used for a pharmacy.  In 
2003, Didden had negotiated a preliminary agreement for siting a CVS pharmacy on the property.  
At that time G&S reputedly demanded either $800,000 or a partnership interest, in order to forgo 
the condemnation taking provided in the redevelopment plan.  Although the ultimate decision was 
based on a failure to bring a claim in a timely manner, the summary order of the United States 
Court of Appeals for the Second Circuit, affirming the District Court’s decision, makes it clear that 
the courts will bow to legislative decisions:

Moreover, even if Appellants’ claims were not time-barred, to the extent that 
they assert that the Takings Clause prevents the State from condemning their 
property for a private use within a redevelopment district, regardless of 
whether they have been provided with just compensation, the recent Supreme 
Court decision in Kelo v. City of New London, 545 U.S. 469, 125 S.Ct. 2655, 
162 L.Ed.2d 439 (2005), obliges us to conclude that they have articulated no 
basis upon which relief can be granted.44

B. THERE’S NO PLACE LIKE HOME

Much of the outrage arose because the condemned property was owner-occupied residences.  
“The notion that a Person’s home is her castle is likely to remain a powerful, pervasive, and 
enduring conception ownership that policy makers fail to take seriously at their peril.”45  
Homeownership in the United States holds a strong, subjective importance and status in our 
society.  It represents both dominion and dignity.  With the Kelo decision people fearfully realized 
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that their homes could be sacrificed to benefit commercial interests.46  It violated traditional 
notions of the “sanctity of the home and the deeply personal role that homes play in people’s 
lives.”47

C. GOVERNMENT INTERVENTION

To some “Kelo constitutes a judicial endorsement of massive government intervention in the 
private property market.”48  It is taken very seriously when government deprives people of their 
homes.49  When public use is defined any way the legislature determines, there is a high risk of a 
breakdown of the democratic process.  “Legislators can sell the eminent domain power to special 
interests for almost any use, promising durability in the deal given the low probability that the 
judiciary will invalidate it on the grounds that the condemnation is private in nature.”50

Many economists have explored the issues regarding the appropriateness of using 
governmental power to foster economic development.  They draw a clear distinction between 
public goods and private goods.51  A private good possesses two fundamental properties: it is rival
and it is excludable.  An automobile meets the criteria for a private good; one’s purchase of a 
Porsche Boxster means one fewer is available for everyone else (rival) and those unwilling to pay 
for one are prohibited from consuming one (excludable).  A pure public good exhibits neither 
quality.  One’s consumption of a unit of the good does not reduce the amount available to everyone 
else and those who do not pay cannot be prevented from consuming the good.  The traditional (and 
some would argue, only) example of a pure public good is national defense.52 Near public goods, 
such as streets, highways, and railroads, contain either a significant amount of non-rivalry and/or 
excludability.  Since producers cannot keep non-payers from consuming a public good, the price is 
effectively zero.  A market failure occurs because firms produce too little (if any at all) of the 
public good.  As a remedy, government produces the public good with funding from tax revenues.  
The provision of public and near public goods comprises a fundamental responsibility of 
government.

The traditional application of eminent domain involved takings of property destined to 
become part of a true public good, such as private property used in the construction of a road or a 
courthouse.  Consequently, the social welfare of the community rises.  However, local economic 
development fails to meet either of the conditions present in a public good.  For example, the New 
London development project involved residential housing and a boating complex.  These goods are 
clearly rival (fewer resources will be available for other building projects) and excludable (one 
cannot live or moor a boat without paying).

Markets produced significant amounts of urban development in the first three quarters of the 
last century.  It seems quite ironic that the areas now thought to require government involvement to 
be successfully redeveloped were once developed without government involvement.  In fact, the 
use of eminent domain serves to weaken one of the strongest structural requirements of free 
markets: secure property rights.  Research suggests that weak property rights deprive individuals of 
the incentive to make the best use of their property, limiting the amount of economic growth.53
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D. VICTIMIZATION OF THE POOR AND ETHNIC MINORITIES

The commentators have expressed considerable concern that economic development takings 
will allow politically powerful special interest groups to use eminent domain to enrich themselves 
at the expense of the poor and the politically weak.54  Many, including Justices O’Connor and 
Thomas, noted that urban renewal is often equated with “Negro Removal.”55  “Redevelopment has 
had a long and inglorious history of open racism and abuse of those on the lower rungs of the 
socio-economic ladder.”56

Examples of discriminatory redevelopment projects abound.  One of the most ambitious 
current projects is in Riviera Beach, Florida.57 The plan calls for the use of eminent domain to 
replace the homes of over 1300 people with a 400-acre residential and boating complex.  The 
neighborhood being displaced is largely a working-class one, with blacks being the majority of 
residents.  The value of the project is over $1 billion with the stated goal of permanently altering 
the economic and geographic landscape.  Another potentially discriminatory project is in the city 
of El Paso, Texas.  The city has proposed a controversial master plan for the redevelopment of 
roughly 128 acres in downtown El Paso.  Initial estimates indicate some 1800 residents will be 
forced to relocate.58  

E. JUST COMPENSATION

For years courts have acknowledged that fair market value for seized property will not fully 
compensate property owners for all their losses.59  In 1949, Justice Frankfurter wrote:

The value of property springs from subjective needs and attitudes; its value to 
the owner may therefore differ widely from its value to the taker.  Most 
things, however, have a general demand which gives them a value 
transferable from one owner to another.  As opposed to such personal and 
variant standards as value to the particular owner whose property has been 
taken, this transferable value has an external validity which makes it a fair 
measure of public obligation to compensate the loss incurred by an owner as a 
result of the taking of his property for public use.  In view, however, of the 
liability of all property to condemnation for the common good, loss to the 
owner of nontransferable values deriving from his unique need for property or 
idiosyncratic attachment to it, like loss due to an exercise of the police power, 
is properly treated as part of the burden of common citizenship.60

In contrast to the opinion of Justice Frankfurter, legal scholars and economists have noted that 
lack of full compensation causes two problems: 1) condemnations of lands impose significantly 
unequal burdens on citizens, and 2) there is inadequate deterrence of harmful governmental 
action.61  Frankfurter noted that all property is subject to condemnation, but history has shown that 
the property of the poor and the racial minorities carries a heavier burden.  It has been argued that 
if the government is required to internalize all the costs of eminent domain, it will be more 
judicious in its selections.  
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When examining eminent domain and redevelopment projects through the lens of economics, 
the first major issue is with the pattern of assembling small parcels of property into one track.  The 
effect on social welfare is dramatically different if the track is assembled using eminent domain.  
Economist Patricia Munch has offered an economic analysis of eminent domain.62  Her model 
assumes a land developer needs to assemble parcels of private property to form one contiguous 
track.  All potential parcels possess identical characteristics, but the reservation price of each 
property owner (the minimum price the seller will accept) varies across owners.  If the developer 
pays each parcel owner the same price, that price must equal the maximum reservation price within 
the group of parcel owners.  As a result, the cost of including an extra parcel can exceed the cost of 
the extra parcel.  For example, suppose Owner A has a reservation price of $20, Owner B has a 
reservation price of $30, and Owner C has a reservation price of $40.  The extra cost for the first 
parcel is $20, so that the extra cost and the cost of the parcel are the same.  When the second parcel 
is added, the extra cost rises to $40 ($30 to B and $10 more to C) and exceeds the cost of the 
second parcel ($30).  Adding the third parcel has an extra cost of $60 ($40 to A, $10 more to B and 
$10 more to C).  The relevant profit maximizing condition indicates parcels will continue to be 
added until the extra cost of an extra parcel equals the extra profit gained by adding an extra parcel.  
If, for example, each extra parcel yielded $40 in profit, then the developer would purchase A’s and 
B’s properties but not C’s.  Note also that all three owners are satisfied with the outcome; A and B 
have sold their properties because they received their reservation price or better while C has not 
sold his property because his reservation price was not met.

When eminent domain is added to the model, the reservation price of owners becomes 
irrelevant.  Now the developer pays only the market price which will be less than the reservation 
price for at least some of the property owners.  For some, particularly the elderly, the difference 
will be substantial.  The extra cost of adding an extra parcel no longer exceeds the cost of that extra 
parcel.  To continue the numerical example, suppose the property of A, B, and C have a market 
value of $30 each.  The extra cost of adding an extra parcel is always $30.  Assuming again that 
each extra parcel produces $40 in profit, the developer would take all three properties.  Note A and 
B again accept the outcome with satisfaction.  C, however, is not satisfied since the use of eminent 
domain forces him to accept a price less than the minimum amount he would accept in a voluntary 
trade.  He is worse off and social welfare registers a decline.

One commentator discusses the topic of just compensation in detail.63 He notes that market 
price ignores several important factors, including: the cost of replacing the land and improvements; 
the cost of terminating and restarting utilities and other services; lost business revenues; wasted 
customer goodwill and reputation; and demoralization costs.  These excluded factors would be part 
of the property owner’s reservation price.  Again, to the extent that the market price is less than the 
reservation price, too many parcels will be assembled and social welfare will decline.  Empirically, 
it appears that properties subject to eminent domain are consistently undervalued by government 
appraisers.  One study found government appraisers underestimated the price of low valued 
properties.64

It has been argued,65 however, that Owner C would likely prefer receiving a market value less 
than his reservation price rather than simply losing his property via taxation or direct regulation.  In 
fact, it is suggested that attempts to limit the use of eminent domain are counterproductive, serving 
to encourage greater reliance on taxation and direct regulation.66
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IV. THE LEGISLATIVE RESPONSE 

Competing with perceptions of property rights for the courts’ and legislatures’ attention are
communities’ needs to address issues such as health, safety, crime, and transportation in an 
efficient manner.  The base issue exposed by Kelo is the extent of protection afforded to private 
property when faced with stated societal needs, other than that of actual physical public use.

In reaction to Kelo legislators nationwide were quick to begin putting forth proposals to limit 
the breadth of eminent domain, especially as it applies to development and urban renewal.67  As of 
March 2007, it appears that thirty-four states have passed legislation which is likely to deter 
economic development condemnation.68  Moreover, every state either has passed legislation or has 
legislation pending that would either stop or dissuade perceived improper takings.  As a note, 
however, there are also bills afoot which would sanction takings as opposed to imposing additional 
restrictions.69  Some legislation, such as that of Alabama and Texas, were signed into law on the 
heels of the Supreme Court’s decision.70  Two states, Colorado and Utah, apparently reacting to the 
lower courts’ decisions, actually preceded the United States Supreme Court’s consideration.71

Common attributes of these acts address the basic perceived property protection deficiencies of 
Kelo:

 takings of private property with the intent to convey the same to another 
private party or entity

 takings for private commercial or residential use
 takings for the purpose of economic development or health
 takings for the purpose of enhancing tax revenue
 takings for the purpose of generating jobs

The coverage of the legislation passed and proposed extends over the full spectrum of likely 
enforceability, from ineffective statements essentially censuring economic condemnation, to 
constraints which will require additional special state legislation to allow future development or 
redevelopment activities.72   The weakest acts are those that simply commissioned a task force to 
study the issue and make recommendations.   For the purpose of this paper, and in particular the 
attached appendix, such measures are largely ignored due to their lack of any direct effect.  Other 
acts appear worthwhile on their face, but will probably fall short of truly effective protection.  
Often the shortcomings are due to the act’s couching its prohibitions with terms such as primarily
or solely73 for private benefit of a particular private party.74  While such phrasing meets the criteria 
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pose barriers to Kelo like takings.  Although efforts were made to include all pertinent legislation, some 
selection was necessary due to space limitations.  The table was primarily constructed in February 2007 and 
later proposals will, therefore, be omitted.  Moratoriums were excluded in reviewing the enacted legislation.

68 Both the Castle Coalition, at www.castlecoalition.com, and the National Conference of State Legislatures, 
www.ncsl.org, were very useful in the preparation of this article.  Both sites appear to be maintaining updated 
efforts in tracking legislation dealing with Kelo takings.

69 See HB 365, 2007 Leg., Reg. Sess. (Utah 2007).
70 The Kelo decision was rendered June 23, 2005.  S.B. 68, 2005 Leg., 2d. Spec. Sess. (Ala. 2005) was signed 

into law on July 21, 2005, and S.B. 7, 79th Leg., 2d Spec. Sess. (Tex. 2005) was signed into law on September 
1, 2005.

71 H.B. 1411, 2004 Leg., Reg. Sess. (Colo. 2004) was signed into law June 4, 2004, and S.B 184, 2005 Leg., 
Reg. Sess. (Utah 2005) March 21, 2005.

72 In 2006 Nevada passed, although it must also have a second approval in the 2008 elections, its citizen 
initiative creating a property owners bill of rights commonly known as the People’s Initiative to Stop the
Taking of Our Land (PISTOL).  The constitutional initiative, if it survives the second passage, would prohibit 
the use of eminent domain to directly or indirectly transfer ownership to another private party.  In the 2007 
session several bills, AJR 2 and AJR 3, are pending which would repeal the initiative with less stringent 
restrictions.

73 See S.B. 69, 86th Gen. Assem., Reg. Sess. (Ark. 2007); H.B. 508, 2006 Leg., Reg. Sess. (Ky. 2006).
74 See S.B. 7, 79th Leg., 2d Spec. Sess. (Tex. 2005).
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set forth by the Supreme Court in Kelo, the restrictive nature of the language makes actions of 
governmental bodies ripe for manipulation.  For example, in Kelo, Pfizer coincidentally announced 
its project in February 1998, only one month after the New London Development Corporation was 
authorized funding for planning and implementing their development plans for the Fort Trumbull 
State Park area.  Although Justice Zarella of the Connecticut Supreme Court observed that the 
record reflected that the development was clearly not intended to serve Pfizer,75 one has to question 
whether Pfizer would commit to build a three hundred million dollar ($300,000,000) facility in an 
economically distressed area without having some indication, if not assurances, of amenities for its 
operations.  Granted, capitalizing on Pfizer’s presence with amenities to complement its operations 
would not seem to fall within the ambit of the primary benefit language.  But would the 
development have proceeded to the same course or extent in the absence of Pfizer?  The obvious 
method of circumvention to the primary benefit to a particular private party language would be 
background or secret understandings between redevelopment advocates and developers.  Any such 
surreptitious understandings could frustrate the intended implementation of the statutory 
prohibitions by use of a general development plan steered to specific developers, but appearing to 
only incidentally benefit the specific private party.

More specific restraints, exceeding the private benefit/particular private party restrictions, are 
those which begin to detail that public use does not include economic development, enhancement 
of tax revenue, creation of jobs, or other economic health concepts.76  These prohibitions, however, 
often run headlong into urban renewal needs.  The acts adopted or proposed commonly contain 
exceptions allowing urban renewal and projects for the elimination of blight.  It seems probable 
that the public at large would agree that protection of public safety and health by ridding cities of 
blighting factors such as slums, substandard living quarters, and dangerous properties is desirable.  
With that thought, much of the enacted legislation as well as current proposals contain blight or 
slum exceptions, but with definitions or enhanced definitions.  Many specifically provide that a 
need for economic development cannot serve as a blighting factor.77  Some have begun to specify 
that aesthetics cannot be considered, and that agricultural or open space (not previously developed) 
land will not serve as an element of blight.78  Common elements of actionable blight include 
dangerous or dilapidated buildings, uncorrected building code violations, tax delinquency, high 
crime rate, vermin, and disease.  But some definitions are much more expansive, incorporating 
properties which are underutilized due to defective platting or subdividing, inadequate street 
layout, diversity of ownership, and defective titles,79 all of which lend themselves to the perception 
of takings to facilitate new ownership for economic development purposes.

Also, in recognition of the burden eminent domain places on the displaced condemnee, much 
of the legislation increases the damages available to the condemnee.  For owner-occupied 
properties, a price of fair market value plus a specified percentage is not uncommon.  Often 
available are additional sums for costs and expenses such as appraisers, relocation, and in some 
cases additional debt or interest service on a comparable property.80  For business properties loss of 
income during, and for a time after, the relocation is also sometimes included.81  All of these types 
of provisions recognize that the loss of property has a cost to the condemnee more than simply the 
fair market value of the property taken, and that greater contribution is necessary to equitably 
compensate for the loss.  One can assume that the higher the cost, the less likely a condemning 
authority is to proceed with eminent domain proceedings, and the less attractive a site would be to 
a private developer who may be required to underwrite the venture in some way.

                                                  
75 Kelo, 843 A.2d. 500, at 595 (Conn. 2004).
76 See H.B.04-1411, 2004 Leg. Sess. (Colo. 2004); L.D. 870, 122d Leg., (Me. 2006); S.F. 2750, 84th Leg. Sess. 

(Minn. 2006).
77 See H.B. 1944, 93d Reg. Assem., 2d Reg. Sess. (Mo.2006), creating Mo. Rev. St. § 523.271.
78 See S.B. 296, 2007 Reg. Sess., (Kan.); S.B. 07-157, 66th Gen. Assem, 1st Reg. Sess. (Colo.).
79 See S.B. 41 § 2, 2007 Reg. Sess. (Mont. 2007).
80 See H.B. 1043, 423d Sess., Jan. 2007 (Md. 2007).
81 See, e.g., ACA 2, 2007 Gen. Assem., Reg. Sess. (Ca. 2007); H.B. 1010, 114th Gen. Assem., Reg. Sess. (Ind. 

2006).
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All of the above efforts will undoubtedly reduce the perceived violation represented by Kelo: 
governmental takings for the benefit of another private party.  But to be truly effective the 
measures should recognize that a mere prohibition is only as effective as the integrity of the taking 
entity.  Political, governmental, and administrative decision makers often seem to act with 
impunity because they have not been sued yet.  Legislation which only specifies that taking for 
economic development is prohibited relies on the condemnee to actively seek judicial intervention.  
In reality, as noted beforehand, condemnees are often neither legally sophisticated nor affluent.  To 
expect most condemnees to individually present a vigorous defense of their property is unrealistic.  
Legislation which begins to affect the public purse by use of enhanced damages will tend be more 
effective.  Those acts which provide for fees and costs, should an eminent domain taking offer be 
found to be too low, will presumably mitigate in favor of full value offers by the condemnor.

Intuitively the most effective tactics taken in anti-Kelo legislation are those provisions which 
will dissuade a subsequent private party buyer from participating in an improper development 
scheme.  Many of the acts provide that should the condemned property not be used, or alternatively 
cease to be used, for the stated purpose within some set period (often five to ten years), the prior 
owner has a right of purchase, or that of a right of first refusal, to reacquire the property for not 
more than the condemnation price paid them.82  A provision of this type is self-executing.  A 
condemnee does not have to affirmatively pursue the condemning authority; the secondary private 
parties will not participate because they cannot be assured of receiving the benefit sought.

Perhaps the most effective deterrent on the legislative horizon to economic development to 
benefit private parties comes in the form of the Private Property Rights Act83 proposed at the 
federal level.  Under the act, federal funding would be denied for any condemning authority that 
exercises eminent domain for other than a public use or public purpose, as restrictively defined 
within the act.84  Audits are allowed and may extend up to ten years in the past.85  If a violation is 
determined, the condemning authority would be responsible for repaying the United States 
Treasury the sums advanced from the Federal agency, together with twelve percent compounded 
interest.86  The act does not seem to make clear whether or not repayment would reinstate the 
availability of federal funding, or if the condemning authority would remain barred without other 
action.  Moreover, an aggrieved property owner would have the right to file in the real property 
records a Fifth Amendment property protection statement (hereinafter referred to as PPS) asserting 
that the condemning authority exceeded its power.87  The PPS would attach to the property interest 
and have the effect of providing notice to all buyers, current and subsequent, of the contest.88  Until 
voluntary removal or termination by court decree of the PPS, or twenty years from its filing, 
whichever is earlier, any party acquiring the contested property would be denied “any benefit, 
deduction, or tax credit related to any activities conducted within the geographical boundaries 
compromising the jurisdiction of the condemning authority.”89  An extensive list of specific tax 
offsets are listed as denied including property and investment related deductions, but also those 
relating to operational trade expenses such as salary and wages,90 interest paid,91 and taxes paid.92  
The effect would be to tax a buyer on, essentially, its gross income, without any offsets.  One has 

                                                  
82 See H.B. 138 § 1, 2007 Reg. Sess. (Miss.); H.B. 614-FN §4, 2007 Reg. Sess. (N.H.); S. 130 § 2, 2007 Reg. 

Sess. (S.C. 2007).
83 Private Property Rights Act of 2007, S. 48, 110th Cong. (2007).
84 The prohibition in the proposed Private Property Rights Act of 2007 to any federal funds, S. 48 § 4 (b), 110th

Cong. (2007), is an enhancement of the language of the Private Property Rights Protection Act of 2005, H.R. 
4128, 109th Cong. (2005), which limited the denial of funds to Federal economic development funds.

85 S. 48 § 4(b)(4), 110th Cong. (2007).
86 Id.
87 Id. § 5(a)(1).
88 Id. §5(b)(3).
89 Id. §5(c).
90 I.R.C. §162.
91 Id. §163.
92 Id. §164.
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to assume that, should such measure become law, no condemning authority or developer would 
ever want to risk running afoul of such a statute.

One proposal offered in the 2007 session is noteworthy for its individuality.  Missouri, in its 
pending House Bill 31, does not prohibit takings for a private purpose, those which might be for 
economic development such as for lease, rental or conveyance to another private party for their use 
in producing or providing goods or services.  Instead it is incentive based.  Should such a taking 
occur, displaced persons would be entitled to two percent of the gross proceeds of the enterprise, 
based on the condemned properties’ square footage to the total footage of the enterprise, for a 
period of twenty years.93  The structure of the legislation would serve as a compromise between the 
interests of urban areas in redevelopment and that of condemnee property interests.  Rather than 
being excluded from any profits resulting from the use of their former properties, owner–
condemnees would be receive a direct benefit, as opposed to the esoteric communal good resulting 
from the taking.

A.  APPENDIX A—TABLE OF ENACTED AND PROPOSED LEGISLATION

Appendix A attempts to summarize the efforts of states to address the result of Kelo case.  In 
preparing the table, varying degrees of latitude was necessarily exercised in interpreting the 
content of legislation.   When reviewing Appendix A, the reader should be aware that the level of 
government affected varies among legislative proposals, ranging from that applying to the state in 
general, to others that limit only county, city, or redevelopment agency actions.  Also, the 
information in Appendix A was collected primarily during the legislative sessions in February 
2007, with some proposed legislation being omitted due to its introduction following the collection 
period.  Bills and acts often used the Kelo language almost verbatim.   However, because of the 
great variety of phrasing and content of the various bills, many have exceptions which would 
lessen the direct application of the noted content.  Appendix A is not intended to present such 
detail, but rather to give an overview of the legislation and its more prominent features.  For 
legislation passed prior to the 2007 legislative session, two references which provide more detailed 
descriptions of the proposals can be found in the Castle Coalition publication Legislative Action 
Since Kelo,94 and in The Limits of Backlash: Assessing the Political Response to Kelo95 by Ilya 
Somin.

When considering legislative responses it is apparent that legislatures will continue to provide 
methodology to correct dangerous conditions generally represented by the classification of blight.  
A number of the bills reviewed contain or reference specific provisions involving blight as well as 
redevelopment, or include allowances for eminent domain for conditions stereotypically associated 
with blight, with varying degrees of specificity and latitude in its identification.  Although these 
aspects were considered in the preparation of Appendix A, the authors did not specifically review 
existing state laws regarding redevelopment or blight, but only looked to the content of the 
legislation noted.

For purposes of evaluating state legislation, absent some specific provision which would 
impose a significant penalty for violation of a statute, a simple prohibition to Kelo takings would 
be of minimal use.   Factors which would enhance a statute’s effectiveness include tightly drafted 
provisions defining blight, placing the burden of proof on the condemning authority, and 
assessment of fees and costs to the condemnor.  To truly enhance the effectiveness of a statutory 
prohibition, some states have included provisions which are relatively self-executing (i.e., without 
the necessity of suit by the condemnee) and which would dissuade a private party from 
questionable participation in a project.  Specifically these types of provisions include payment of 
fair market value plus an additional percentage for condemned property, and provisions for a right 

                                                  
93 H.B 31, 94th Gen. Assem., Reg. Sess. (Mo. 2007), proposal to create new statutory section RSMo § 100.900.
94 The Castle Coalition, Legislative Action Since Kelo, Jan. 16, 2007, http://www.castlecoalition.com/pdf/ 

publications/State-Summary-Publication.pdf (last visited Mar. 18, 2007).
95 Ilya Somin, The Limits of Backlash: Assessing the Political Response to Kelo, Jan. 2007, http://www.law. 

northwestern.edu/colloquium/constitutionallaw/PostKeloReform.pdf (last visited on Mar. 18, 2007).
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of repurchase, for no more than the condemnation price, of the property by the condemnee if the 
property is not used for the stated public use.   An advantage to the use of constitutional provisions, 
as opposed to solely statutory enactments, may also include the availability actions against 
governmental bodies and administrators similar to those for violation of civil rights.96

    B.  SUGGESTED ALTERNATIVES TO EMINENT DOMAIN

For governmental bodies faced with the desirability of redevelopment, the following are 
suggestions, prior to resorting to eminent domain, to avoid community dissatisfaction.  These 
suggestions apply particularly when addressing common issues of blight such as excessive 
population density, substandard housing, significant and dangerous building code violations, 
property tax delinquency, and defective land titles which frustrate sale. 

 Be sure that holdout owners, those unwilling to sell their properties to the 
developer or governmental agency, are aware of downside effects should 
the development go forward without their property.  If the holdout property 
is not essential to the development plan, (e.g., having a location outside the 
necessary footprint of structures), the development may continue to be 
feasible.  Assuming an upscale or commercial development, there would be 
a probable increase in appraised value for property taxation purposes due 
to the increase in value of surrounding properties. The marketability of the 
holdout property, however, may not necessarily increase.  Imagine, for 
example, a standard residential lot surrounded by office buildings, or a 
small parcel, without adequate parking availability for expansion, sited in 
the parking lot of Wal-Mart.  In such instances the buyer pool may 
effectively be reduced to the development entity previously shunned.

 Fully utilize the police power.  Conduct regular public building inspections 
and provide an avenue, and perhaps incentive, for reporting deficiencies.  
For those properties which fail the requirement of a building or zoning 
regulation, require rehabilitation and fine.  Enforce the tax lien laws and 
resulting foreclosures when appropriate.

 Assist property owners in clearing questionable title or locating  multiple, 
but missing, title holders.

 Assist property owners by encouraging desirable offers from developers.
 Assist developers in assuring a successful (i.e., profitable) project through 

the use of tax abatement, tax credits, favorable zoning, and access 
concessions.

The suggestions above are certainly not as time efficient as the use of eminent domain, but 
they do remove much of the perception of favoritism that might otherwise arise, and in the case of 
the use of police power, shift the blame to the culpable party.  The lure of eminent domain as an 
easy method of acquiring property will continue to be a lure to governmental entities seeking a 
quick solution to revitalization woes.  Only those same governmental entities, however, have the 
power to assure that there is not a disproportionate allocation of the common burden of 
citizenship.97

V.  CONCLUSION

It is too early to tell, by competent data, if the result of the Kelo decision will be to curtail the 
efforts of developers, working in concert with governmental bodies, to use eminent domain as a 

                                                  
96 Tit. 42 USC § 1983.
97 Kimball Laundry Co. v. United States, 338 U.S. 1, 5 (1949).
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method of displacing property owners from desired locations.  The relative newness of the 
legislation, primarily enacted in 2005 and 2006, would leave prior actions pending until the 
effective date of legislation, or grandfathered as preceding the legislation.  Certainly efforts at 
takings for the benefit of other private parties continue.  Some of the continuing abuses have been 
mentioned previously.  For those interested in a graphic look and summary of controversies, The 
Castle Coalition website employs a useful tool detailing points across the nation where takings 
have taken place or are threatened.98

The resulting effect of Kelo has been the initiation of significant legislative efforts to 
overcome or frustrate such takings.  As illustrated in Appendix A, some conclusions can be drawn 
regarding the impact of the dissatisfaction resulting from Kelo:

 One of the common attributes of legislation, aside from a prefacing 
statement of public use, is a restriction based on the Kelo language upon 
conveyance to a private party.99

 Many of the bills have specifically addressed residential takings since such 
are the root of the common homeowner’s aversion to Kelo.

 As to the equity of compensation, no less than nineteen states have enacted 
or are considering legislation dealing with the degree of compensation for 
a taking.

 At least twenty-four states have proposed or adopted legislation allowing 
reacquisition by the condemnee of unused or improperly used property.

Also, although not reflected in Appendix A, some legislation has addressed the issue of wealth, 
and perhaps indirectly addressed questions of discrimination, by requiring subsequent projects to 
specifically include low income housing.

Will these efforts result in a significant reduction in the essentially sporadic privatization of 
the power of eminent domain?  A preliminary answer, based on the legislative activity, is yes.  In 
the long term the resolution of legislative bodies to resist eliminating or diluting current efforts in 
spite of an onslaught of probable lobbying by the commercial sector and local governments will be 
the key.  The commercial construction and development sector is already being alerted to the 
legislative impact upon their businesses.

So who cares?  Builders and developers should.  Developers, as property 
owners, may be skeptical of any increase in government power.  However, 
the passage of anti-eminent domain legislation ultimately may impede, rather 
than aid, some developers.100

                                                  
98 See, the Castle Coalition Interactive Map, http://maps.castlecoalition.org/# (last visited April 2, 2007).
99 Thirty-six states have either enacted or proposed legislation which would affect such transfers with differing 

degrees of severity.
100 Archived of column by John Murphy and Jennifer R. McClur, The Pain of Eminent Domain—Have State 

Governments Overreacted to EminentDdomain Complaints?, Buildernews Magazine, 
http://www.buildernewsmag.com/viewnews.pl?id=565 (last visited April 2, 2007).



Appendix A – Table of Legislation Impacting Kelo Outcomes
Legislative Content AL AK AZ AR CA8 CO CT8 

Prohibits takings with intent / pretext to convey to 
another private entity

SB68 (E)
HB654(E)

HB318(E) SB69(P) ACA2(P) HB04-1203(E)5 #6309(P)

Prohibits takings for private commercial and/or 
residential use

SB68 (E) SB53(E)2 

SCA1(P)
#224(P)6

Prohibits takings for economic development HB318(E) Pvt. Prop. Rt. Prot.(E) SCA1(P) HB06-1411(E) #6309(P)
#6416(P)

Prohibits takings to enhance tax revenue SB68 (E) Pvt. Prop. Rt. Prot.(E) SB69(P)1 SCA1(P) HB06-1411(E)
Prohibits takings to generating jobs Pvt. Prop. Rt. Prot.(E)
Contains general requirement of public use Pvt. Prop. Rt. Prot.(E) SCA1(P) HB06-1411(E) #6309(P)
Provides enhanced damages / awards for takings of 
properties

Pvt. Prop. Rt. Prot.(E) SCA1(P) #6309(P)
#5263(P)
SB1131(P)

Allows expenses / relocation assistance Pvt. Prop. Rt. Prot.(E) SB69(P) SB1210(E)
SCA1(P)

HB04-1203(E)5

Provides first right of refusal / repurchase to 
condemnee

SB68 (E) SB69(P)4 SB1650(E)2

SCA1(P)4
HB04-1203(E)5

SB07-157(P)3
#167(P)6

#824(P)3

SB1131(P)3

Provides definition / revised definition of blight, slum 
or like concept

HB654(E) SB69(P) SB1206(E) HB06-1411(E)2 

Applies / increases burden of proof upon condemnor Pvt. Prop. Rt. Prot.(E) HB06-1411(E) #6309(P)
Considers agricultural land  / aesthetics not to be 
blight

SB07-157(P)

Provides for / results from Constitutional Amendment 
/ Citizen Initiative

Pvt. Prop. Rt. Prot.(E) ACA2(P)
SCA1(P)

SJ12(P)

Appendix A continued
Legislative Content DE FL GA HI8 ID IL IN
Prohibits takings with intent / pretext to convey to 
another private entity

HJR1569(E)
HB1567(E)

SB1278(P)1, 6 

SB1053(P)1
HB0555(E)1

SB1244(P)
Prohibits takings for private commercial and/or 
residential use

SB1053(P)1

Prohibits takings for economic development HB1313(E) SB1278(P)1 HB0555(E)1 HB1010(E)
Prohibits takings to enhance tax revenue HB1010(E)
Prohibits takings to generating jobs
Contains general requirement of public use SB217(E) HB1306(E)

HB1313(E)
SB1278(P) SB3086(E)2 HB1010(E)

Provides enhanced damages / awards for takings of 
properties

SB1277(P)6 HB1010(E)

Allows expenses / relocation assistance SB217(E) SB3086(E) HB1010(E)
Provides first right of refusal / repurchase to 
condemnee

HB1567(E)3 HB1313(E)3 HB1590(P)3, 6

Provides definition / revised definition of blight, 
slum or like concept

HB1313(E) HB1010(E)

Applies / increases burden of proof upon 
condemnor 

HB1313(E) SB1278(P)2 HB0555(E) SB3086(E)

Considers agricultural land  / aesthetics not to be 
blight

HB1313(E)

Provides for / results from Constitutional 
Amendment / Citizen Initiative

HJR1569(E) HB1306(E)



Appendix A continued
Legislative Content IA KS KY LA ME MD MA
Prohibits takings with intent / pretext to convey to 
another private entity

HF2351(E)2 SB323(E)2

SB296(P)
HB508(E)1 SB1(E)1 LD1870(E)1 HB842(P)

HB1015(P)
HB4604(P)1

HB4606(P)1

Prohibits takings for private commercial and/or 
residential use

HF2351(E)2 LD1870(E) HB256(P)6

HB1015(P)
Prohibits takings for economic development HF2351(E) HB508(E)1 SB1(E)
Prohibits takings to enhance tax revenue HF2351(E)2 HB508(E) SB1(E) LD1870(E) HB256(P)6

Prohibits takings to generating jobs HF2351(E)2 HB508(E) HB256(P)6

Contains general requirement of public use HF2351(E)
SF20(P)

SB323(E) HB508(E) SB1(E) HB256(P)6

HB842(P)
HB841(P)

Provides enhanced damages / awards for takings of 
properties

SB323(E)
SB296(P)
HB2356(P)

SB1(E) HB1043(P)6

Allows expenses / relocation assistance SB1(E) HB1043(P)6

Provides first right of refusal / repurchase to 
condemnee

HB707(E)2,4 LD254(P) HB841(P)

Provides definition / revised definition of blight, slum 
or like concept

SB296(P)

Applies / increases burden of proof upon condemnor 
Considers agricultural land  / aesthetics not to be 
blight

HF2351(E)
SF20(P)

SB296(P)

Provides for / results from Constitutional Amendment 
/ Citizen Initiative

SB1(E)
HB707(P)

HB256(P)6

HB842(P)
HB4604(P)

Appendix A continued
Legislative Content MI8 MN MS MO MT NE NV8

Prohibits takings with intent / pretext to convey to 
another private entity

SNJR-E(E)
HB5060(E)6

HB138(P)
HB300(P)
HB137(P)

SB41(P)2 Initiative –PISTOL(E)
AJR3(P)
AB1021

Prohibits takings for private commercial and/or 
residential use

HB138(P)
HB300(P)
HGB137(P)

Prohibits takings for economic development SNJR-E(E)
HB5060(E)6

SB693(E)

SF2750(E) SB2152(P) HB1944(E)1 LB924(E)2 AB102(P)1

SB85(P)1

Prohibits takings to enhance tax revenue SNJR-E(E)
HB5060(E)6

SB693(E)

SF2750(E) HB138(P)
HB300(P)
SB2152(P)

HB1944(E)1 SB363(P) LB924(E) AB102(P)
SB85(P)

Prohibits takings to generating jobs SF2750(E) LB924(E) AB102(P)
SB85(P)

Contains general requirement of public use SB693(E) SF2750(E) HB1944(E)1 SB363(P)
Provides enhanced damages / awards for takings of 
properties

SNJR-E(E)
HB5060(E)

SF2750(E) HB1944(E)
HB31(P)

Initiative –PISTOL(E)

Allows expenses / relocation assistance SF2750(E) HB1944(E)
Provides first right of refusal / repurchase to 
condemnee

SF2750(E)3 HB138(P)3

HB300(P)3

HB137(P)3

SB363(P)4 Initiative –PISTOL(E)
AJR3(P)3

Provides definition / revised definition of blight, slum 
or like concept

SF2750(E) HB1944(E)2 SB41(P)2

Applies / increases burden of proof upon condemnor SNJR-E(E)
HB5060(E)

Considers agricultural land  / aesthetics not to be 
blight

HB1944(E)

Provides for / results from Constitutional Amendment 
/ Citizen Initiative

SNJR-E(E) Initiative –PISTOL(E)
AJR3(P)
AJR2(P)



Appendix A continued
Legislative Content NH NJ8 NM8 NY8 NC ND OH
Prohibits takings with intent / pretext to convey to 
another private entity

CACR30(E)
SB287-FN(E)1

HB614-FN(P)

SJR8(P)
SJR3(P)1

ND-Meas.2(E)2

SB2039(P)
HB5(P)

Prohibits takings for private commercial and/or 
residential use

CACR30(E)
SB287-FN(E)2

HB614-FN(P)

SJR8(P)
SJR3(P)

HB5(P)

Prohibits takings for economic development SB287-FN(E)2

HB614-FN(P)
SJR8(P)
HB159(P)
HB856(P)2

S612(P)2 HB1965(E)2

SB38(P)
ND-Meas.(E)2

SB2039(P)
HB5(P)

Prohibits takings to enhance tax revenue SB287-FN(E)2

HB614-FN(P)
HB159(P) SB38(P) ND-Meas.(E) SJR1(P)

HB5(P)
Prohibits takings to generating jobs SB287-FN(E)2

HB614-FN(P)
HB159(P) SB38(P) ND-Meas.(E)

Contains general requirement of public use ACR138(P)
SCR40(P)

SJR8(P)
HB159(P)
SJR3(P)

A661(P)
S915(P)

SB7(P)2

Provides enhanced damages / awards for takings of 
properties

A3143(P)
A3309(P)

HB159(P) A4022(P)
S915(P)

HB5(P)

Allows expenses / relocation assistance A582(P) HB159(P)
HB0557(P)

Provides first right of refusal / repurchase to 
condemnee

HB614-FN(P) HB370(P)2,4

Provides definition / revised definition of blight, slum 
or like concept

SB287-FN(E)2 HB159(P)
HB8561(P)

S612(P)2 HB1965(E) SJR1(P)

Applies / increases burden of proof upon condemnor HB159(P)
Considers agricultural land  / aesthetics not to be 
blight

HB5(P)

Provides for / results from Constitutional Amendment 
/ Citizen Initiative

CACR30(E) ACR138(P)
SCR40(P)

SJR8(P)
SJR3(P)

SB38(P)

Appendix A continued
Legislative Content OK OR PA RI8 SC SD TN8

Prohibits takings with intent / pretext to convey to 
another private entity

HB1334(P) Measure39(E) SB881(E) S0286(P)
H5079(P)
H5393(P)

S33(P)
S130(P)

HB1080(E)1 HB3450(E)2

HB0778(P)

Prohibits takings for private commercial and/or 
residential use

Measure39(E) SB881(E) H5393(P)
H5596(P)
S0143(P)2

S33(P) HB1080(E)1 HB3450(E)

Prohibits takings for economic development HB1334(P) H1031(E)
S130(P)

HB3450(E)

Prohibits takings to enhance tax revenue HB1334(P) S33(P) HB1080(E)1 HB3450(E)
Prohibits takings to generating jobs
Contains general requirement of public use H1031(E) HB3450(E)
Provides enhanced damages / awards for takings of 
properties

H5722(P)

Allows expenses / relocation assistance HB729(P) S0143(P) S130(P)
Provides first right of refusal / repurchase to 
condemnee

HB1334(P) S130(P)2, 3 HB1080(E)3 HB0482(P)4,6

HB0584(P)4,6

SB166(P)4

Provides definition / revised definition of blight, slum 
or like concept

S130(P)

Applies / increases burden of proof upon condemnor 
Considers agricultural land  / aesthetics not to be 
blight

HB729(P)
HB1482(P)

S0143(P) HB3450(E)

Provides for / results from Constitutional Amendment 
/ Citizen Initiative

HB1334(P) Measure39(E) H1031(E)



Appendix A continued
Legislative Content TX8 UT VT VA8 WA WV WI
Prohibits takings with intent / pretext to convey to 
another private entity

SB7(E)1; HB3057(P)
HB3302(P); HJR79(P)

SB1390(P)2

HJR714(P)
HJR722(P)

HJR4222(P)
HB2068(P)

HB4048(E)1

HJR13(P)
AB657(E)

Prohibits takings for private commercial and/or 
residential use

HJR723(P)
HJR722(P)

HJR4222(P)
HB2068(P)

HJR13(P)
HB4048(E)

Prohibits takings for economic development SB7(E)1;  HB3057(P)
HB3302(P); HJR79(P)

SB246(E) HJR714(P)
HJR722(P)

HB2218(P)
HJR4222(P)
HB2068(P)

Prohibits takings to enhance tax revenue HJR723(P)
HJR714(P)
HJR722(P)

HJR4222(P)
HB2068(P)

HJR13(P)

Prohibits takings to generating jobs HJR723(P) HJR4222(P)
HB2068(P)

Contains general requirement of public use SB117(E) HJR723(P) HB2218(P)
SB5532(P)

Provides enhanced damages / awards for takings of 
properties

HB365(P)2

Allows expenses / relocation assistance HB2218(P)
Provides first right of refusal / repurchase to 
condemnee

HB217(P)3

HJR30(P)2, 3
HB2218(P)3

HJR4222(P)3

HB2068(P)3

HJR13(P)3

Provides definition / revised definition of blight, slum 
or like concept

HB16(P) SB184(E) SB246(E) HB4048(E)

Applies / increases burden of proof upon condemnor 
Considers agricultural land  / aesthetics not to be 
blight

HB3057(P)

Provides for / results from Constitutional Amendment 
/ Citizen Initiative

HJR79(P)
HJR30(P)

HJR714(P)
HJR723(P)

HJR4222(P) HJR13(P)

Appendix A continued
Legislative Content WY
Prohibits takings with intent / pretext to convey to 
another private entity
Prohibits takings for private commercial and/or 
residential use
Prohibits takings for economic development
Prohibits takings to enhance tax revenue
Prohibits takings to generating jobs
Contains general requirement of public use SF174(P)
Provides enhanced damages / awards for takings of 
properties

HB0124(P)
SF0151(P)

Allows expenses / relocation assistance
Provides first right of refusal / repurchase to 
condemnee
Provides definition / revised definition of blight, slum 
or like concept
Applies / increases burden of proof upon condemnor 
Considers agricultural land  / aesthetics not to be 
blight
Provides for / results from Constitutional Amendment 
/ Citizen Initiative
(E) = Enacted; (P) = Proposed in 2007 legislative session; 1 qualified by language such as solely, primarily or secondary purpose; 2 Less stringent than summary description suggests; 3

Repurchase at condemnation price or lower; 4 Repurchase at market value; 5 Predates Kelo Supreme Court decision; 6 Other Bills filed with essentially same content; 7 Limits 
governmental entity application; 8 Multiple bills filed in 2007 – not all inclusive.




