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I. INTRODUCTION

In the years 2000 and 2001, the U.S. Supreme Court made the federal courts less accessible to 
employees of a state in seeking redress under federal anti-discrimination laws.  The first of these 
cases was Kimel v. Florida Board of Regents1 and involved the Age Discrimination in 
Employment Act (hereinafter referred to as ADEA).2  The other case was University of Alabama v. 
Garrett3 and involved the Americans with Disabilities Act (hereinafter referred to as ADA).4  
These two cases denied state employees the same rights held by employees in the private sector.5  
In 2006, the U.S. Supreme Court, in a closely divided decision, once again acted to diminish the 
rights of public sector employees; this time in the area of free speech.  

The case decided was Garcetti v. Ceballos6  (hereinafter referred to as Ceballos).  The salient 
facts of this case are as follows.  Ceballos was a deputy district attorney for the Los Angeles 
County District Attorney’s Office serving as the calendar deputy in the Pomona branch of that 
office.  As such, he had some supervisory responsibilities over other deputies.  In February of 2000 
Ceballos was contacted by a defense attorney regarding a pending case.  The defense attorney 
alleged that there were inaccuracies in the affidavit that was used to obtain a search warrant.  He 
informed Ceballos that he had filed a motion to challenge the warrant but asked Ceballos to review 
the case, a common practice for defense attorneys.  Ceballos agreed and after his review, which 
among other things included a conversation with the warrant affiant and a visit to the location 
described therein, concluded that there were significant inaccuracies.  In his disposition 
memorandum to his supervisors, he recommended dismissal of the case.  

Based on Ceballos’ statements a meeting was held to discuss his recommendation to dismiss 
the case.  Ceballos, his supervisors, the warrant affiant, and other members of the sheriff’s 
department were in attendance.  At the meeting, which became heated, Ceballos came under sharp 
criticism from the sheriff’s office for the way Ceballos had handled the case.  Frank Sundstedt, one 
of Ceballos’ supervisors, decided to proceed with the case pending the outcome of the defense 
motion challenging the sufficiency of the warrant.  At the hearing Ceballos was called as a witness 
by the defense and he testified as to his observations about the affidavit.  Despite Ceballos’ 
testimony, the trial court rejected the challenge to the warrant.  Ceballos then claimed that 
subsequent to these events he was subjected to a number of adverse employment actions including 
reassignment from his calendar deputy duties, transfer to another courthouse, and a denial of a 
promotion.  He initiated a grievance procedure claiming that the job changes were retaliatory in 
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nature.  His grievance was denied.  Therefore Ceballos filed suit in the United States District Court 
of the Central District of California claiming that his superiors had retaliated against him based 
upon his disposition memorandum in violation of his First and Fourteenth Amendment7 rights.  
The petitioners-supervisors claimed that the personnel actions were taken for legitimate reasons 
such as staffing needs and not in retaliation for Ceballos’ memorandum.  They further contended 
that the memo was not protected speech under the First Amendment.  The trial court granted 
summary judgment in favor of the petitioners on the grounds that the memo was not protected 
speech.  

In reversing this decision, the Court of Appeals for the Ninth Circuit held that, “Ceballos’s 
allegations of wrongdoing in the memorandum constitute protected speech under the First 
Amendment.”8  In reaching its conclusion, the circuit court, relying upon Pickering v. Board of 
Education9 and Connic v. Meyers,10 held that Ceballos’ memo, which described what he thought 
was government misconduct, was a matter of public concern.  In striking the balance in favor of 
Ceballos the court indicated that the petitioners had failed to show that the statements made in the 
memo disrupted the workings or efficiency of the District Attorney’s office.  The U.S. Supreme 
Court granted certiorari and reversed the decision.

II.  THE PRECEDENTS

Before analyzing the Court’s holding in Ceballos, perhaps an examination of the most 
significant precedents would aid in understanding the basic legal concept involved.  That concept 
is whether the employee was speaking as a citizen on a matter of public concern.  If so, the speech 
has the protection of the First Amendment and the employee’s rights must be balanced against the 
State’s right, as an employer, to operate the workplace in a manner that promotes the efficiency 
and effectiveness of the public services it performs.  The problem is whether or not the speech falls 
within the rubric of matter of public concern.  The concept is somewhat broadly defined.  In the 
case of Tucker v. California Department of Education, the U.S. Court of Appeals for the Ninth 
Circuit stated, “This circuit and other courts have defined public concern speech broadly to include 
almost any matter other than speech that relates to internal power struggles within the workplace . . 
. The Supreme Court has also made it clear that an employee need not address the public at large 
for his speech to be determined to be on a matter of public concern.”11  Thus it would appear that 
what falls within the rubric of matter of public concern can be any speech that relates to any matter 
of social, political, religious, or other concern for the community.  

The Court has long recognized that the government acting as an employer has far broader 
powers to regulate speech than it does when it acts as a sovereign.  However, that power is not 
limitless.  In the case of Keyishian et al. v. Board of Regents of the University of the State of New 
York12 the U.S. Supreme Court observed, “However, the Court of Appeals for the Second Circuit 
correctly said in an earlier stage of the case, ‘…the theory that public employment which may be 
denied altogether may be subjected to any conditions, regardless of how unreasonable, has been 
uniformly rejected.’”13  The Court then cited several decisions rejecting the theory.14  

The U.S. Supreme Court’s benchmark case in this area of jurisprudence is Pickering v. Board 
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of Education.15 (hereinafter referred to as Pickering).  The facts in this case are simple.  Marvin 
Pickering, a public school teacher in Illinois, sent a letter to a local newspaper relating to a 
proposed bond issue to raise revenue for local schools. The letter was critical of the manner in 
which the local School Board and its district superintendent had handled past proposals for raising 
revenue for the schools.  Essentially, the letter attacked the School Board’s handling of the 
allocation of revenues between the schools’ educational and athletic programs.  The letter was also 
critical of the superintendent’s attempts to prevent district teachers from opposing or criticizing the 
proposed bond issue.  The Board fired Pickering for writing and publishing the letter.  In 
accordance with Illinois law the Board held a hearing on the dismissal.  At the hearing the Board 
claimed that several statements in the letter were false, that the statements called into question the 
motivation and integrity of the Board and the school administrators, that the statements damaged 
the professional reputations of the members of the Board and school administrators, that the 
statements would disrupt faculty discipline, and that the statements would stir up friction and 
dispute among faculty, school administrators, members of the Board, and district residents.  
Pickering claimed that his statements were protected by the First Amendment.  Conflicting 
testimony regarding the truthfulness of the statements was introduced.  The Board concluded that 
the statements were, indeed, false.  However, no evidence was introduced regarding the effect the 
published statements had on the public or on the administration of the schools in the district.  No 
findings of fact on these issues were made by the Board.

The Illinois courts limited their review to two issues: 1) whether the Board’s decision was 
supported by substantial evidence, and 2) whether it was reasonable for the Board to conclude that 
Pickering’s letter was not in the best interest of the schools.  Pickering’s claim of First Amendment 
protection was rejected.  According to the Illinois courts, by accepting the position as a teacher in 
the public schools, Pickering was obliged to refrain from making statements about the operation of 
the schools.  

The U.S. Supreme Court observed that:

To the extent that the Illinois Supreme Court’s opinion may be read to 
suggest that teachers may constitutionally be compelled to relinquish the First 
Amendment rights they would otherwise enjoy as citizens to comment on 
matters of public interest in connection with the operation of the public 
schools in which they work, it proceeds on a premise that has been 
unequivocally rejected in numerous prior decisions of this Court.16

The Court further observed: 

At the same time it cannot be gainsaid that the State has interests as an 
employer in regulating speech of its employees that differ significantly from 
those it possesses in connection with regulation of the speech of the citizenry 
in general.  The problem in any case is to arrive at a balance between the 
interests of the teacher, as a citizen, in commenting upon matters of public 
concern and the interest of the state, as an employer, in promoting the 
efficiency of the public services it performs through its employees.17

Thus, the Court announced what has become known as the balancing test.
In examining the record, the Court observed that the letter basically consisted of criticism of 

the way the Board allocated funds between educational and athletic programs and the way the 
Board and the superintendent informed the public of the real reasons why additional revenues were 
needed for the schools.  Furthermore, the statements in Pickering’s letter were not directed towards 
any person with whom Pickering would be in contact within the course of his daily duties as a 
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teacher.  Consequently, the letter would not impact the harmony among coworkers and discipline 
by his immediate superiors, as was alleged by the Board.

The Court also observed that there was no evidence in the record to support the Board’s 
allegation that the letter damaged the professional reputations of the Board members or had stirred 
up controversy or conflict among teachers, school administrators, the Board, and resident taxpayers 
in the school district.  In fact, the Court felt that the Pickering’s letter was met with general apathy 
and total disbelief by everyone except the Board.  The statements regarding allocation of funds 
between the educational and athletic programs only reflected a disagreement about how funds 
should be allocated and clearly concerned an issue of general public interest.

Of greater significance was the Court’s viewpoint that a school district’s need for additional 
revenue was a matter of legitimate public concern and that when such questions are left to a 
popular vote, public debate is vital to informed decision making.  According to the Court, 
“Teachers are, as a class, the members of a community most likely to have informed and definite 
opinions as to how funds allotted to the operation of the schools should be spent.  Accordingly it is 
essential that they be able to speak out freely on such questions without fear of retaliatory 
dismissal.”18

In reaching the conclusion that Pickering’s dismissal was violative of his First Amendment 
rights, the Court stated: 

What we do have before us is a case in which a teacher has made erroneous 
public statements upon issues then currently the subject of public attention, 
which are critical of his ultimate employer but which are neither shown nor 
can be presumed to have in any way either impeded the teacher’s proper 
performance of his daily duties in the classroom or to have interfered with the 
regular operation of the schools generally.  In these circumstances we 
conclude that the interest of the school administration in limiting teachers’ 
opportunities to contribute to public debate is not significantly greater than its 
interest in limiting a similar contribution by any member of the general 
public.19

The Court recognized that where employment is only “tangentially and insubstantially 
involved in the subject matter of the public communication made by a teacher, we conclude that it 
is necessary to regard the teacher as the member of the general public he seeks to be.”20

The Court then proceeded to hold that the dismissal for writing the letter could not be upheld 
and reversed the judgment of the Illinois Supreme Court and remanded the case for further 
proceedings consistent with its opinion.

In 1972 the U.S. Supreme Court handed down a decision in the case of Perry v. Sindermann21

(hereinafter referred to as Perry). In that case Sindermann had been employed in the state college 
system in the State of Texas for a ten-year period, serving the last four years as a professor at 
Odessa Junior College.  He had been employed at the college under a series of one year contracts 
because the college had not adopted a tenure system.  The controversy arose during the 1968-1969 
academic year when Sindermann was elected president of the Texas Junior College Teachers 
Association.  As a function of that office he testified several times before committees of the Texas 
Legislature.  Consequently he became involved in public disagreements regarding the policies of 
the school’s Board of Regents.  Of particular concern for the Board was Sindermann’s association 
with a group advocating the elevation of the college to a four-year institution.  This change was 
opposed by the Board.  As part of the controversy, an advertisement appeared in a newspaper over 
Sindermann’s name that was critical of the Board.
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In May of 1969, Sindermann’s one-year contract of employment terminated and the Board 
decided not to offer him a contract for the ensuing school year.  The Board did not give 
Sindermann any official statement of the reasons for the non-renewal nor allow him the 
opportunity for a hearing on the issue.  It did, however, issue a press release containing allegations 
of Sindermann’s insubordination.

Sindermann then filed suit in Federal District Court alleging that the Board’s decision not to 
offer him a renewal of his contract was done in retaliation for his public criticism of the college 
administration and was, among other things,22 an infringement of his constitutionally protected 
right of free speech under the First Amendment.  The Board denied this allegation and the District 
Court, on the basis of the pleadings and three brief affidavits filed by Sindermann, issued a 
summary judgment in favor of the Board.  The District Court concluded that Sindermann had no 
cause of action because his contract had terminated and the college did not have a tenure system.  
According to the U.S. Court of Appeals, summary judgment was improper because the reason for 
the Board’s decision was in total dispute.  The Court of Appeals therefore remanded the case for a 
full hearing.  The U.S Supreme Court affirmed.

The Court first held that the lack of contractual or tenure rights would not defeat 
Sindermann’s claim that his non-renewal violated his First Amendment right to free speech.23  The 
Court opined:

For at least a quarter-century, this Court has made clear that even though a 
person has no “right” to a valuable governmental benefit and even though the 
government may deny him the benefit for any number of reasons, there are 
some reasons upon which the government may not rely.  It may not deny a 
benefit to a person on a basis that infringes his constitutionally protected 
interests-especially, his interest in freedom of speech.24

Because Sindermann was denied the opportunity to show that the decision not to renew his 
contract was made in retaliation for the exercise of his constitutional right to free speech the Court 
held that it could not hold that the Board’s action was valid.  In doing so the Court stated, “[W]e 
agree with the Court of Appeals that there is a genuine dispute as to ‘whether the college refused to 
renew the teaching contract on an impermissible basis-as a reprisal for the exercise of 
constitutionally protected rights.’”25  The respondent has alleged that his nonretention was based 
on his testimony before legislative committees and his other public statements critical of the 
Regents’ policies.  And he has alleged that this public criticism was within the First and Fourteenth 
Amendments’ protection for freedom of speech.  Plainly, these allegations present a bona fide 
constitutional claim.  For this Court has held that a teacher’s public criticism of his superiors on a 
matter of public concern may be constitutionally protected and may, therefore, be an impermissible 
basis for termination of his employment.”26  The Court then concluded that the grant of a summary 
judgment without a full exploration of the issue was improper.   

In Mt. Healthy City School District Board of Education v. Doyle27 (hereinafter referred to as 
Mt. Healthy) Doyle was working for the Mt. Healthy School Board under a two-year contract 
covering the years 1969-1971.  In 1969, he was elected to a one year term as president of the 
Teachers’ Association.  During this term of office and during the succeeding one-year when he 
served on the Association’s executive committee some tension arose between the Board and the 
Association.  However, the incidents involved in this case were not directly connected with 
Doyle’s role in the Teacher’s Association.  
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27 429 U.S. 274 (1977).
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The School Board had apparently become concerned with a perceived relationship between 
teacher appearance and the public’s support of bond issues.  Consequently, in February 1971, the 
Board circulated among various teachers a memorandum regarding a dress and appearance code 
for teachers.  Although Doyle apparently understood that the subject was to be settled by joint 
teacher-administration action, he reacted to the memorandum by notifying a local radio station of 
the substance of the memorandum and the radio station announced the adoption of the dress code 
as a news item.  At some time prior to this incident Mr. Doyle had been involved in several 
unpleasant incidents at the school where he was teaching.  He was involved in an altercation with 
another teacher, an argument with school cafeteria employees, an incident involving him swearing 
at students, and an incident in which he made obscene gestures to female students.  About one 
month after the radio station incident the superintendent, in his annual recommendations to the 
Board regarding the rehiring of untenured teachers, recommended that Doyle not be rehired.   The 
recommendation was adopted by the Board.  In response to Doyle’s request to the Board for a 
statement of the reasons for the Board’s decision, the Board sent him a statement which cited “a 
notable lack of tact in handling professional matters which leaves much doubt as to your sincerity 
in establishing good school relationships.”  The statement then referred to the radio station incident 
and to the obscene gesture incident.  

Doyle then filed suit in the U.S. District Court for the Southern District of Ohio claiming that 
the refusal to renew his contract violated his rights under the First and Fourteenth Amendments to 
the United States Constitution.  The District Court found that Doyle’s telephone call to the radio 
station was protected by the First Amendment and that it played a substantial part in the decision 
not to renew his contract.  Therefore, concluded the District Court, Doyle’s First Amendment right 
to free speech had been violated and he was entitled to reinstatement and back pay.  The Court of 
Appeals for the Sixth Circuit affirmed the decision.

The U.S. Supreme Court accepted the District Court’s finding that the communication to the 
radio station was protected by the First and Fourteenth Amendments, but that the decision was not 
necessarily a violation that justifies remedial action.  Basically what existed was a mixed motive 
for the decision not to renew.  The Court pointed out that the Board could have denied renewal 
even if the radio station incident had never come to its attention.  The Court observed: 

A rule of causation which focuses solely on whether protected conduct played 
a part, “substantial” or otherwise, in a decision not to rehire, could place an 
employee in a better position as a result of the exercise of constitutionally 
protected conduct than he would have occupied had he done nothing.  The 
difficulty with the rule enunciated by the District Court is that it would 
require reinstatement in cases where a dramatic and perhaps abrasive incident 
in inevitably on the minds of those responsible for the decision to rehire, and 
does indeed play a part in that causation—even if the same decision would 
have been reached had the incident not occurred.  The constitutional principle 
at stake is sufficiently vindicated if such an employee is placed in no worse 
position than if he had not engaged in the conduct.28

The Court was concerned with the issue of whether the Board would have made the same decision 
if the radio station incident had not occurred.  The Court stated:

 Initially, in this case, the burden was properly placed upon the respondent to 
show that this conduct was constitutionally protected, and that this conduct 
was a “substantial factor”—or, to put it in other words, that is was a 
“motivating factor” in the Board’s decision not to rehire him.  Respondent, 
having carried that burden, however, the District Court should have gone on 
to determine whether the Board had shown by a preponderance of the 
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evidence that it would have reached the same decision as to respondent’s re-
employment even in the absence of the protected conduct.29

The Court then proceeded to vacate the Court of Appeals judgment and remanded the case for 
further proceedings.

In Pickering, Perry, and Mt. Healthy the protected utterances were those made publicly to 
someone outside the workplace.  However, in Givhan v. Western Line Consolidated School 
District30 (hereinafter referred to as Givhan) the statements on which adverse employment action 
were taken were statements made privately by a public school teacher to her principal.  

In this case, Bessie Givhan was fired from her job as a junior high English teacher at the end 
of the 1970-1971 school year.  She filed a complaint alleging, among other things, that the non-
renewal of her contract infringed upon her right of free speech guaranteed by the First and 
Fourteenth Amendments to the United States Constitution.  In its defense, the School District 
introduced evidence of a series of private encounters between Givhan and her principal in which 
Givhan allegedly made demands that the principal felt were petty and unreasonable and made in a 
manner that the principal considered to be, among other things, insulting and hostile.  The District 
Court for the Northern District of Mississippi found that the primary reason for the School 
District’s decision was Givhan’s criticism of the policies and practices at her school which she 
characterized as being racially discriminatory.  The trial court held that the non-renewal decision 
violated Givhan’s First Amendment rights and ordered her reinstatement.  The U.S. Court of 
Appeals for the Fifth Circuit reversed that decision concluding that because Givhan had privately 
expressed her complaints and opinions to her principal, her expression was not protected by the 
First Amendment.  In reversing the Court of Appeals decision, the U.S. Supreme Court stated, “We 
are unable to agree that private expression of one’s views is beyond constitutional protection and 
therefore reverse the Court of Appeals’ judgment and remand this case so that it may consider the 
contentions of the parties freed from this erroneous view of the First Amendment.”31

The Court recognized that while Pickering, Perry, and Mt. Healthy each involved a public 
employee’s public expression it stated that the “rule to be derived from them is not dependent on 
that largely coincidental fact.”32  The Court thus indicated that public expression was not critical to 
a determination that an utterance is a matter of public concern.  The Court stated, “The First 
Amendment forbids abridgment of the ‘freedom of speech.’  Neither the Amendment itself nor our 
decisions indicate that this freedom is lost to a public employee who arranges to communicate 
privately with his employer rather that to spread his views before the public.  We decline to adopt 
such a view of the First Amendment.”33

In Connick v. Myers34 (hereinafter referred to as Connick) the U.S. Supreme Court was once 
again faced with the issue of whether statements made within the organization were entitled to 
First Amendment protection.  In this case Myers was an Assistant District Attorney in New 
Orleans serving at the pleasure of Connick, the District Attorney for Orleans Parish.  Her principle 
responsibility was to try criminal cases, which she had been doing competently for five and a half 
years.  In early October 1980 Myers was informed that she would be transferred to another section 
of the criminal court.  Myers was unhappy with the proposed transfer and discussed this with 
several of her supervisors, including Connick.  Nevertheless, she was told she was being 
transferred.  After a subsequent meeting with Waldron, one of the First Assistant District 
Attorneys, in which Myers expressed her reluctance to accept the transfer and in which other office 
matters were discussed, Myers prepared a questionnaire designed to solicit the views of her 
colleagues in the office.  The questionnaire contained questions regarding a number of office 
policies, the level of trust and confidence that her fellow staff members had in the supervisors, and 
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whether employees felt pressured to be involved in political campaigns.  The questionnaire was 
distributed to fifteen of the Assistant District Attorneys.  When Connick learned of the 
questionnaire he told Myers that she was being terminated because of her refusal to accept the 
transfer and that the distribution of the questionnaire was considered insubordination.  He was 
particularly concerned about a question regarding whether employees had confidence in the ability 
and honesty of superiors in the office and a question regarding the pressure to work in political 
campaigns.  

Myers filed suit in the Federal District Court claiming that she was terminated for exercising 
her First Amendment rights.  The District Court found that although Myers was told that she was 
being fired for refusal to accept the transfer, the real reason was the circulation of the questionnaire 
and that the questionnaire involved matters of public concern.  The trial court further held that 
Connick had not demonstrated that the questionnaire substantially interfered with the operation of 
the District Attorney’s office.  The Court of Appeals for the Fifth Circuit affirmed.  The Supreme 
Court granted certiorari.

The Court recognized that not every matter transpiring in a public office is a matter of public 
concern.  The Court stated, “When employee expression cannot be fairly considered as relating to 
any matter of political, social, or other concern to the community, government officials should 
enjoy wide latitude in managing their offices, without intrusive oversight by the judiciary in the 
name of the First Amendment.”35  There is a difference the court pointed out between statements 
made by an employee as a citizen and those made as an employee.  The Court stated:

We hold only that when a public employee speaks not as a citizen upon 
matters of public concern, but instead as an employee upon matters only of 
personal interest, absent the most unusual circumstances, a federal court is not 
the appropriate forum in which to review the wisdom of a personnel decision 
taken by a public agency allegedly in reaction to the employee’s behavior … 
Our responsibility is to ensure that citizens are not deprived of fundamental 
rights by virtue of working for the government; this does not require a grant 
of immunity for employee grievances not afforded by the First Amendment to 
those who do not work for the State.36

The Court set out some broad guidelines for what may constitute a matter of public concern.  It 
stated, “Whether an employee’s speech addresses a matter of public concern must be determined 
by the content, form, and context of a given statement, as revealed by the whole record.”37  
According to the Court, only one question on the questionnaire fell within the rubric of matters of 
public concern.  That was the question regarding whether any of the assistant district attorneys had 
felt pressured to work in a political campaign.  Because that question did touch on a matter of 
public concern, the Court applied the Pickering balancing test.  

After examining the content, form, and context of the questionnaire, the Court concluded that 
Connick had reasonable grounds to believe that Myers’ behavior would disrupt the office, 
undermine his authority, and destroy close working relationships within the office.  Therefore, 
under the Pickering test, Myers’ termination did not infringe upon her First Amendment rights.

In Rankin v. McPherson38 Ardith McPherson was an employee in the office of the Constable 
of Harris County, Texas.  She was a nineteen-year-old black woman with one year of college 
serving a ninety-day probationary period.  Despite the fact that she carried the title of deputy 
constable she was not a commissioned police officer, wore no uniform, did not carry a firearm, and 
was not authorized to make arrests.  Her job involved entering data into a computer containing 
records of the status of civil process in the county.  Her training consisted of two days of 
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instruction, she worked in a room to which the public had no access, and there was no telephone on 
her desk.  In other words, she worked alone in an isolated space.  

After hearing a report that there had been an attempt to assassinate the President of the United 
States, McPherson and Lawrence Jackson, a co-worker, were discussing the incident.  The 
discussion ended with McPherson remarking that “if they go after him again, I hope they get him.”  
This comment was overheard by another deputy who reported it to Constable Rankin.  When 
confronted by Rankin regarding the statement, McPherson admitted making the statement but 
stated that she didn’t mean anything by it.  Nevertheless, Rankin fired Ms. McPherson.

McPherson brought suit in the U.S. District Court for the Southern District of Texas claiming 
that the discharge violated her First Amendment rights.  The District Court granted summary 
judgment to Rankin holding that the speech was unprotected and the discharge was proper.  The 
Court of Appeals for the Fifth Circuit reversed, holding that speech addressing the life and death of 
the President was matter of public concern.  The Court of Appeals, in performing the balancing 
required by Pickering concluded that the Constable’s interest did not outweigh McPherson’s First 
Amendment rights.  It observed that because of the nature of her job, the fact that she was not a 
law enforcement officer, was not required by the job to come into contact with the public, and 
could not access any sensitive information, her duties were ministerial in nature and she had no 
real potential for undermining the operations of the Constable’s office.  Therefore, her dismissal 
for expressing her political views was improper.  The Court remanded the case for determination 
of a remedy.

The United States Supreme Court agreed that the statement addressed a matter of public 
concern.  The Court observed:

Considering the statement in context, as Connick requires, discloses that it 
plainly dealt with a matter of public concern.  The statement was made in the 
course of a conversation addressing the policies of the President’s 
administration.  It came on the heels of a news bulletin regarding what is 
certainly a matter of heightened public attention: an attempt on the life of the 
President.39

The Court further indicated that the fact that a statement may be inappropriate on controversial is 
irrelevant in determining whether it can be characterized as addressing a matter of public concern.  

In addressing the balancing requirement laid down in Pickering, the Court remarked: 

In performing the balancing, the statement will not be considered in a 
vacuum; the manner, time, and place of the employee’s expression are 
relevant, as is the context in which the dispute arose. We have previously 
recognized as pertinent considerations whether the statement impairs 
discipline by superiors or harmony among co-workers, has a detrimental 
impact on close working relationships for which personal loyalty and 
confidence are necessary, or impedes the performance of the speaker’s duties 
or interferes with the regular operation of the enterprise.40

 According to the Court, the burden is on the State to establish the legitimacy of the discharge and 
the Constable had not done so.  There was no evidence that the statement interfered with the 
efficient functioning of the office, nor any evidence that there was any danger that the statement 
would discredit the office to the public.  In fact the Constable indicated that his decision to 
discharge was not based upon either of these factors.  The Court concluded by observing:

McPherson’s employment-related with the Constable was apparently 
negligible.  Her duties were purely clerical and were limited solely to the civil 
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process function of the Constable’s office.  There is no indication that she 
would ever be in a position to further—or indeed to have any involvement 
with—the minimal law enforcement activity engaged in by the Constable’s 
office.  Given the function of the agency, McPherson’s position in the office, 
and the nature of her statement, we are not persuaded that Rankin’s interest in 
discharging her outweighed her rights under the First Amendment.41

The Court affirmed the decision of the Court of Appeals.
In 1994 the U.S. Supreme Court handed down its decision in Waters v. Churchill.42 The Court 

did not determine if the speech involved was a matter of public concern.  Instead it focused on the 
issue of whether the Connick test should be applied to the facts as determined by the government 
employer or to the facts as ultimately determined by the jury.  In this case there were two distinct 
versions as to what was actually said by Ms. Churchill.  One version would have been unprotected 
and the other arguably would have been protected.  The employer believed the former and 
allegedly based its decision to terminate Churchill’s employment on that belief.  The Court of 
Appeals held that the employer’s belief was not relevant.  What really counted was the version of 
the facts as determined by the jury.  

The case is a result of a conversation that Churchill, a nurse at an Illinois public hospital, had 
with Perkins-Graham, a fellow nurse, regarding certain hospital policies.  In particular Churchill 
was concerned with the hospital’s policy regarding cross-training and its impact upon patient care.  
The conversation occurred during a dinner break and was overheard by two other nurses, Ballew 
and Welty, and by Dr. Koch, clinical head of obstetrics, the department in which Churchill worked.  
A few days later Ballew told Waters, Churchill’s supervisor, about the conversation.  According to 
Ballew, Churchill made negative remarks regarding the working environment in obstetrics and 
about Waters personally and about Davis, the hospital’s vice president of nursing.  Waters and 
Davis visited with Perkins-Graham whose version of the facts was consistent with Ballew’s 
version.  The decision to terminate Churchill was based upon these allegations.  

Churchill’s version of the facts was quite different.  According to her, she had, for several 
months, been concerned with the policy regarding cross-training which allowed nurses from one 
department to work in another when their regular place of work was overstaffed.  This policy, 
according to Churchill, was a threat to patient care because it was developed to cover staff 
shortages and overages and was not really designed to provide training.  She had previously 
expressed her concern to Waters and Davis.  Furthermore, Churchill claimed that her conversation 
with Perkins-Graham primarily concerned this policy and she denied making some of the 
statements alleged by Perkins-Graham and Ballew.  Koch’s and Welty’s recollections of the 
incident corroborated Churchill’s version of the facts.  However, neither Waters nor Davis ever 
talked with them about the incident.  In fact, Waters and Davis did not talk to Churchill about the 
conversation until they told Churchill that she was being terminated.  After she was discharged, 
Churchill filed an internal grievance which was rejected by  Hopper, the president of the hospital.

Churchill then brought suit against Waters, Davis, and Hopper under Rev. Stat. §1979, 42 
U.S.C. §198343 claiming that her termination violated her First Amendment rights because her 
speech was a matter of public concern.  The United States District Court for the Central District of 
Illinois held that the speech was not a matter of public concern under either version of the facts and 

                                                  
41 Id. at 392.
42 511 U.S. 661 (1994).
43 § 1983 reads as follows: “Every person who, under color of any statute, ordinance, regulation, custom, or 
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    be considered to be a statute of the District of Columbia.”  
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issued a summary judgment in favor of the defendants.  The United States Court of Appeals for the 
Seventh Circuit reversed, holding that Churchill’s speech dealt with the hospital’s alleged violation 
of state nursing regulations and with the quality of care the hospital was giving its patients.  The 
speech was therefore a matter of public concern and, in the opinion of the court, was not disruptive 
of the operations of the hospital.44  In reaching its decision the court also observed that the outcome 
of the case should be determined by what was actually said and not by what the employer thought 
was said.  “If the employer chooses to discharge the employee without sufficient knowledge of her 
protected speech as a result of an inadequate investigation into the employee’s conduct, the 
employer runs the risk of eventually being required to remedy any wrongdoing whether it was 
deliberate or accidental.”45

The U.S. Supreme Court, in a plurality opinion written by Justice O’Conner, disagreed.  After 
reaffirming its view that when an employee speaks on a matter of public concern that speech is 
entitled to First Amendment protection unless the government’s interest in promoting the 
efficiency of the public services it performs through its employees outweighs the employee’s 
interest in free expression, the court observed that, in this case, the dispute concerns the factual 
basis for applying the Connick test.  The precise question to be answered is, “Should the court 
apply the Connick test to the speech as the government employer found it to be, or should it ask the 
jury to determine the facts for itself?”46  The Court said the former, provided that the employer’s 
conclusions were reasonable.  The Court noted:

[W]e do not believe that the court must apply the Connick test only to the 
facts as the employer thought them to be, without considering the 
reasonableness of the employer’s conclusions.  Even in situations where 
courts have recognized the special expertise and special needs of certain 
decisionmakers, the deference to their conclusions has never been complete . . 
. We think employer decisionmaking will not be unduly burdened by having 
courts look to the facts as the employer reasonably found them to be.47

In summary, the Court was concerned that proper procedure be followed by the employer, which 
was not clear in this case.  Additionally, the Court indicated that even if the speech as reported by 
Perkins-Graham was a matter of public concern, an issue it said it did not need to decide, the 
potential disruptiveness of the statement was enough to outweigh the statement’s First Amendment 
value.  The Court did agree that the summary judgment was improper so it vacated the decision of 
the circuit court and remanded the case for further proceedings consistent with its opinion. 

In reaching its conclusion, the Court laid down some principles to be followed on remand.  
First, the Court had never set forth a general test for determining what categories of speech “are so 
lacking in value that they fall outside the protection of the First Amendment.”48  The Court stated, 
“We must therefore reconcile ourselves to answering the question on a case-by-case basis, at least 
until some workable general rule emerges.”49

Secondly, management’s conclusion as to what was supposedly said must be upheld as long 
as the investigation leading to that conclusion was reasonable.  Reasonableness should be 
determined by what type of evidence would be considered by a reasonable manager, not on 
evidentiary standards used by courts.  The Court stated, “Government employers should be 
allowed to use personnel procedures that differ from the evidentiary rules used by courts, without 
fear that these differences will lead to liability.”50

                                                  
44 See 977 F 2d. 1114 (7th Cir. 1992).
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Thirdly, the employer’s prediction of the disruptiveness of the employee’s behavior is entitled 
to deference by the courts.  The Court stated, “Likewise, we have consistently given greater 
deference to government predictions of harm used to justify restriction of employee speech than to 
predictions of harm used to justify restrictions on the speech of the public at large.”51  The Court 
continued, “But we have given substantial weight to government employers’ reasonable 
predictions of disruption, even when the speech involved is on a matter of public concern, and 
even though when the government is acting as sovereign our review of legislative predictions of 
harm is considerably less deferential.”52

Fourthly, in determining the issue of the rightfulness of the termination, the matter of 
causation must be considered.  The Court pointed out that “it is clear that if petitioners really did 
believe Perkins-Graham’s and Ballew’s story, and fired Churchill because of it, they must win.”53

For the purposes of this article, the most significant of these statements by the Court is the 
statement that the Court has never set forth a general test for determining what categories of speech 
“are so lacking in value that they fall outside the protection of the First Amendment.”54  It is 
significant because in 2006 the Court, in Ceballos, did set forth a general test that would apply to 
some categories of employee speech, those that are uttered “pursuant to the employee’s official 
duties.”  

These precedents, particularly Pickering and Connick, establish a four-step process for 
determining whether a public employer’s adverse employment action violates the employees First 
Amendment rights.  First, the court must determine whether the speech involves a matter of public 
concern.  Secondly, if the requirement is met, the court would then be required to balance the 
employee’s interest in commenting upon the matter and the employer’s interest in performing the 
public services in an efficient manner.  Thirdly, if the employee’s interest outweighs the 
employer’s interest the employee is required to show that the speech was a substantial or 
motivating factor in the adverse employment action.  And fourthly, if the employee is successful in 
showing that the speech was a motivating factor in the employer’s decision, the employer can 
escape liability by showing that it would have taken the same action even in the absence of the 
protected speech.  The first two steps of this process are questions of law for the court’s 
determination and the latter two are questions of fact for the jury’s determination.  The Court in 
Ceballos disposed of the case in the first step.   

III.  THE CEBALLOS DECISION

The preceding cases do illustrate the status of the law prior to the decision in Ceballos.  
Statements by state employees that could be classified as being a matter of public concern were 
given protection under the Pickering and Connick  balancing rules under varying circumstances.  
Some statements were made outside the workplace to entities unrelated to the employer and some 
were made inside the workplace to co-workers, supervisors, governing boards or other employer-
related entities.  In some cases the statements were directly related to the employee’s duties and in 
some instances were related only peripherally or unrelated to the employee’s duties.  However, it 
was certainly recognized that some statements made in the course of employment did, indeed, deal 
with a matter of public concern and fell within the protection of the First Amendment.  

Recall that the statements made by Ceballos that allegedly led to an adverse personnel action 
were statements made in a disposition  memorandum provided in his official capacity as calendar 
deputy as well as statements made during his testimony at a hearing on a motion to traverse in 
which he recounted his concerns regarding the accuracy of the warrant affidavit.  In other words, 
these statements were made pursuant to Ceballos’ official duties.  The trial court issued a summary 
judgment for the defendants holding that the statements were not a matter of public concern.  The 
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Court of Appeals for the Ninth Circuit reversed, holding that even though the statements were 
made pursuant to an employment responsibility, the statements were a matter of public concern 
and did not disrupt nor affect the efficiency of the workings of the District Attorney’s Office.  
They were therefore entitled to First Amendment protection.  The U.S. Supreme Court reversed, 
holding that “when public employees make statements pursuant to their official duties, the 
employees are not speaking as citizens for First Amendment purposes, and the Constitution does 
not insulate their communications from employer discipline.”55  In other words, any utterance by a 
state employee made pursuant to the employee’s official duty is categorically denied First 
Amendment protection.

The majority opinion in Ceballos was written by Justice Kennedy joined by Justices Thomas, 
Roberts, Scalia, and Alito.  Dissenting opinions were written by Justice Stevens, Justice Souter 
joined by Justice Stevens and Justice Ginsburg, and Justice Breyer.

The majority began its opinion by stating, “It is well settled that ‘a state cannot condition 
public employment on a basis that infringes the employee’s constitutionally protected interest in 
freedom of expression.’”56  After paying homage to precedent, the Court summarized this 
precedent by stating, “The Court’s decisions, then, have sought both to promote the individual and 
societal interests that are served when employees speak as citizens on matters of public concern 
and to respect the needs of government employers attempting to perform their important public 
functions.”57  According to the Court the fact that Ceballos expressed his views inside the office 
and not publicly and the fact that the memorandum concerned the subject matter of his 
employment were not dispositive.  The controlling factor was, in the Court’s view, that the 
expressions, unlike those in the  precedent cases, were made pursuant to his duties as a calendar 
deputy.  The Court observed: 

Ceballos wrote his disposition memo because that is part of what he, as a 
calendar deputy, was employed to do.  It is immaterial whether he 
experienced some personal gratification from writing the memo; his First 
Amendment rights do not depend on his job satisfaction.  The significant 
point is that the memo was written pursuant to Ceballos’ official duties.  
Restricting speech that owes its existence to a public employee’s professional 
responsibilities does not infringe any liberties the employee might have 
enjoyed as a private citizen.  It simply reflects the exercise of employer 
control over what the employer itself has commissioned or created.58

The Court thus distinguished this case from precedent on the basis of the fact that Ceballos’ 
statements were made pursuant to his official duties, a fact not found in the prior cases.  This 
distinction, according to the dissenting justices, was wholly unwarranted.

One concern of the Court was that the rule adopted by the Court of Appeals would result in 
judicial intrusion into the management decision making process.  It observed:

Employers have heightened interests in controlling speech made by an 
employee in his or her professional capacity.  Official communications have 
official consequences, creating a need for substantive consistency and clarity.  
Supervisors must ensure that their employees’ official communications are 
accurate, demonstrate sound judgment, and promote the employer’s mission.  
Ceballos’ memo is illustrative.  It demanded the attention of his supervisors 
and led to a heated meeting with employees from the sheriff’s department.  If 
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Ceballos’ superiors thought the memo was inflammatory or misguided, they 
had the authority to take proper corrective action.59

The Court felt that a contrary rule would mandate too much judicial oversight in the 
communications between public employees and their supervisors and basically substitute judicial 
supervision for managerial discretion.  That is something that, according to the Court, precedents 
do not require.  The Court also viewed this type of judicial oversight to be “inconsistent with sound 
principles of federalism and the separation of powers.”60

In their dissenting opinions the minority expressed their disagreement with the absolute 
denial of First Amendment protection to statements made by employees pursuant to their official 
duties.  As put by Justice Stevens, “The proper answer to the question of whether the First 
Amendment protects a government employee from discipline based on speech made pursuant to 
the employee’s official duties is ‘Sometimes,’ not ‘Never.’”61  In his dissenting opinion, Justice 
Stevens, in alluding to Justice Souter’s dissent, stated that, “public employees are still citizens 
while they are in office.  The notion that there is a categorical difference between speaking as a 
citizen and speaking in the course of one’s employment is quite wrong.”62  He went on to observe 
that the Court in Givhan recognized that a public employee did not forfeit his First Amendment 
protection simply because he chose to express himself privately rather than publicly.  Whether or 
not the speech was pursuant to official duties was immaterial.

Justice Souter stressed that in his view the Pickering balancing test was a valid and useful test 
in determining the extent of First Amendment protection in these type of cases.  He especially 
pointed out that in his opinion the act of what he described to be that of a rogue law enforcement 
officer was certainly a matter of public concern and Ceballos’ statements regarding them should be 
entitled to First Amendment protection.  Justice Souter pointed out that public employees are the 
members of the community who are likely to be most informed about the operation of the public 
employer and they should have the right to speak out without fear of adverse employment action. 

In his dissent, Justice Breyer also found the majority holding too absolute.  He, too, felt that 
the test set out in Pickering was satisfactory.  He also observed that the communication in this case 
was professional speech of a lawyer.  According to him, “Such speech is subject to independent 
regulation by canons of the profession.  Those canons provide an obligation to speak in certain 
instances.  And where that is so, the government’s own interest in forbidding that speech is 
diminished.”63  Justice Breyer also observed that the government’s professional employee had 
Constitutional obligation to express his position.  According to Justice Breyer, “A prosecutor has a 
constitutional obligation to learn of, to preserve, and to communicate with the defense about 
exculpatory and impeachment evidence in the government’s possession.”64  Under these 
circumstances, where both professional and constitutional principles are present, the government’s 
interest is certainly diminished and the employee’s special protection is mandated.  Applying 
Pickering, Ceballos’ statements should be protected.  Justice Breyer concluded his dissent by 
stating that: 

[T]the First Amendment sometimes does authorize judicial actions based 
upon a government employee’s speech that both (1) involves a matter of 
public concern and also (2) takes place in the course of ordinary job-related 
duties.  But is does so only in the presence of augmented need for 
constitutional protection and diminished risk of undue judicial interference 
with governmental management of the public’s affairs.  In my view, these 
conditions are met in this case and Pickering balancing is consequently 

                                                  
59 Id. at 1960, 1961.
60 Id. at 1961
61 Id. at 1962.
62 Id. at 1963.
63 Id. at 1974 (citing Legal Services Corporation v. Velazquez, 531 U.S. 533 (2001)).
64 Id. at 1974 (citing Kyles v. Whitley, 514 U.S. 419 (1995)).



Fall 2007/State Employees Take Another Hit/15

appropriate.65

IV.  CONCLUSION

Whether one agrees with the views of the Ceballos majority or those of the dissenters, all 
would agree that First Amendment rights of government employees have changed as a result of 
this decision.  Prior to this decision, a statement made by a public employee was examined to 
determine if the statement could be classified as one dealing with a matter of public concern.  If 
not, the statement was not entitled to First Amendment protection and an employment action taken 
by an employer based upon the statement was generally upheld.  However, if the statement was 
determined to deal with a matter of public concern, it was subjected to the Pickering balancing test 
to determine if it was entitled to the constitutional protection of the First Amendment.  As a 
practical matter, almost any statement, except a purely personal one, made inside or outside the 
workplace could qualify as being a matter of public concern.  As observed by Justice Breyer in his 
dissent in Ceballos:

There are, however, far too many issues of public concern, even if defined as 
“matters of unusual importance,” for the screen to screen out very much.  
Government administration typically involves matters of public concern.  
Why else would government be involved?  And “public issues,” indeed, 
matters of “unusual importance,” are often daily bread-and–butter concerns of 
the police, the intelligence agencies, the military, and many whose jobs 
involve protecting the public’s health, safety, and the environment.66

The majority of the Court in Ceballos has identified a particular category of statements made 
by a public employee that it considers not to have been made by a citizen on a matter of public 
concern.  Those are statements made pursuant to the employee’s official duties.  Thus, such 
statements are never protected by the First Amendment and employment actions based upon such 
expressions will be upheld.  

One troubling thing about this decision is that the Court did not precisely define the term 
pursuant to official duty.  As observed by Justice Breyer: 

[T]he speech of vast numbers of public employees deals with wrongdoing, 
health, safety, and honesty: for example, police officers, firefighters, 
environmental protection agents, building inspectors, hospital workers, bank 
regulators, and so on.  Indeed, this categorization could encompass speech by 
an employee performing almost any public function.67

Are all statements dealing with these subjects made pursuant to the employee’s official 
duties?  An interesting issue raised by Justice Souter in his dissent is whether statements made by a 
university professor in the course of his teaching or research, heretofore assumed to be protected 
under the rubric of academic freedom, are now unprotected because they are made pursuant to the 
professor’s official duties?  The majority refused to address this issue, deeming it unnecessary to 
do so in order to resolve the issue at hand.  

As is common in the area of constitutional law, future decisions of the Court will be 
necessary to flesh out the factual circumstances to which the Ceballos rule will apply.  Legitimate 
concern exists as to the scope of the holding in this case and interesting days lie ahead for attorneys 
and academicians involved in practice and research in the arenas of constitutional and employment 
law.  
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