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I.  INTRODUCTION 
 

The Fair Labor Standards Act (hereinafter referred to as the FLSA or Act)1 requires that most 
employees in the United States be paid at least the federal minimum wage for all hours worked and 
overtime pay at time and one and one-half the regular rate of pay for all hours worked over 40 
hours in a workweek.  Defined within the act are certain types of employees that are exempt from 
both minimum wage and overtime pay if that employee is employed as a bona fide executive, 
administrative, professional, outside sales, and computer employees. These exempt categories are 
cumulatively referred to as the white collar exemption, and thusly the employee’s are called white 
collar employees.   To qualify for such exemptions, the employees’ job description and/or 
employment contract must meet certain salary and job duties tests.  These tests, over the last 
several decades, have become somewhat outdated, thus resulting in uncertainty and ambiguity in 
their application.  In response to this state of confusion the Wage and Hour Division of the United 
States Department of Labor issued on April 24, 2004 new regulations relating to the white collar 
exemptions of the Act and the new regulations were called the FairPay Overtime Initiative 
(hereinafter referred to as FPOI).  The purpose of the new FLSA regulations was to modernize, 
update, and clarify the criteria for these exemptions and to eliminate legal problem that the prior 
regulations were causing.   

This paper presents a discussion of the rationale behind the new regulations, the effect these 
new rules governing overtime eligibility for white collar workers would have on organizations had 
they not been suspended by Congress, and an analysis to determine the necessity of such 
regulations.  

 
 

II. BACKGROUND FOR CHANGE 
 
 

A. PROBLEMS WITH PRIOR FLSA REGULATIONS: 
 

     Every president since Jimmy Carter has tried, without success, to simplify the federal overtime 
pay rules which are contained in the FLSA.  The climate changed dramatically in the late 1990s 
primarily due to the increase in employee lawsuits brought under the Act against their employers.  
Employees claimed they were being denied the overtime benefits provided under the Act and were 
winning multi-million dollar judgments against their employers for non-compliance with the 
regulations.2  The number of class-action suits based upon the provisions of the FLSA climbed 

                                                 
*Professor (Ph.D.), Southeastern Oklahoma State University (Massey Professor of Management). 
**Assistant Professor (J.D.) and Assistant Director of Graduate Studies, Southeastern Oklahoma State 
University 
***Assistant Professor (Ph.D.) Southeastern Oklahoma State University.  
1  Fair Labor Standards Act of 1938 (as Amended), 29 U.S.C.§201, et seq. 
2 Krystan Crawford, OT pay: Winners and Losers, CNN Money (August 23, 2004), at http://money.cnn 
.com/2004/08/05/news/economy/overtime/index.htm/ (last visited September 3, 2004); see also, Craig Becker, 
A Good Job for Everyone, Legal Times, AF of L-CIO (6 September 04), at http://www.aflcio.org. (last visited 
March 3, 2005). 

  
from 31 in 1997 to 102 in 2003— over a 300% increase.3  In 2003, over 31,000 complaints were 
filed with the Department of Labor (hereinafter referred to as DOL) and over 342,000 employees 
received back wages.4  As a result, employers were assessed nearly $10 million in civil penalties.5  
Business owners were burdened with the investigation time, an average of 108 days from 
complaint to resolution that could have been more effectively spent on the business enterprise.6  
The result of such increases in litigation is estimated to have cost the economy more than $2 billion 
annually.7  Some noteworthy instances include: 
 

1. Farmers Insurance lost a class action brought by 2,400 claims 
adjusters.  The jury's verdict against the company was $90 million for failure 
to pay overtime;8  
2. A case involving 69,000 Wal-Mart pharmacists was reportedly 
settled out of court for $50 million;9 
3. SBC Pacific Bell paid $35 million to settle a suit brought by 1,500 
engineers who claimed they worked 50 hours a week on average but were 
paid for only 40;10  
4. Starbucks Corporation agreed to pay $18 million to settle a class-
action overtime lawsuit under California’s wage and hour laws.  The claim 
was filed on behalf of over 1,000 current and former managers and assistant 
managers in California stores who were classified by the company as exempt 
from overtime.  While their jobs had management titles, more than half their 
actual work time was spent performing non-exempt duties such as ringing 
sales and maintaining their stores.11 
 

In addition to such large organizations above, owners of small businesses were likewise being 
placed in financial peril for anything less than 100 percent with the overtime provisions.  For 
example, an enterprise with three (3) salaried employees that are incorrectly classified as exempt 
management, when in fact the employee is not management and is not exempt under the 
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regulations, could be assessed penalties of nearly $100,000 and further liable for both back 
overtime wages to the employees, and legal expenses.12  Employers, with prior violations FLSA 
provisions, could also be charged criminally and could face imprisonment for up to six months and 
substantial fines. 
 
 

B.  REASONS FOR INCREASED LITIGATION 
 

The increase in wage and hour lawsuits can be attributed to the desire of employers to cut 
costs and increase productivity.  Increased international competition has put significant economic 
pressure on domestic enterprises to either hold the line on labor costs or consider foreign 
outsourcing.  Such competitive pressures have forced companies across most industries to cut jobs 
and revamp their work force deployment, blurring the lines between employees authorized to 
receive overtime pay and those exempt from overtime.  These industries also continued to stretch 
the workweek well beyond the 40-hour boundary.  Because certain employees did not have to be 
paid overtime and could work unlimited hours without receiving any additional compensation, 
organizations began to increasingly classify employees as exempt under the FLSA when, in fact 
and by law, the employees should have been classified as nonexempt.  The classification of exempt 
employees to nonexempt status was a very attractive option for organizations wanting to reduce 
labor costs.  In response to such organizational behavior increasing numbers of managerial, 
administrative, sales, and temporary employees began filing high-visibility class-action lawsuits 
against their employers for unpaid overtime, many resulting in multimillion-dollar settlements, jury 
awards, and significant amounts of bad publicity.13  

Another driving force that contributed to the increase in lawsuits was that the FLSA 
regulations provided for significant attorneys’ fees in addition to the damages arising out of a 
misclassification or non-classification of employee(s).  In many cases, the courts also applied 
provisions allowing for double damages.14  The potential for attorneys’ fees being awarded in 
addition to damages, actual and double, attracted many attorneys to the FLSA litigation arena.   

 
 

C. ADDRESSING THE NEED FOR CHANGE 
 

In partial response to the various problems being caused by the outdated regulations, the 
General Accounting Office (hereinafter referred to as GAO) recommended that the DOL 
comprehensively review the overtime regulations to better meet the needs of employers and 
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employees in the modern workplace.15  On March 31, 2003, after several years of studying the 
problem, the DOL proposed numerous revisions to the FLSA.  These revisions took into account 
more than 75,000 public comments the agency received, attesting to the interest these revisions 
generated.  On April 24, 2004, the U.S. Secretary of Labor, Elaine L. Chao, announced the final 
regulations governing overtime eligibility, and after the requisite period of time for publication in 
the Congressional Record, the Bush administration implemented the new regulations called the 
FPOI on August 23, 2004.  This move was welcomed by many businesses, business owners and 
employers, but was bitterly opposed by organized labor.   

The new regulations went into effect—or did they?  
Political pundits saw a political victory for organized labor on September 10, 2004.  With the 

2004 presidential election drawing near and despite strong pressure from their party leaders and a 
threat from the White House, twenty-two Republicans sided with organized labor and the 
Democratic Party and voted to prohibit the new overtime regulations from taking effect.16  
Similarly, on September 15, 2004, the Republican led Senate Appropriations Committee voted (16-
13) to approve a Democratic amendment prohibiting the implementation of the regulations.17 
Congress had effectively stayed the implementation of the new regulations despite the Labor 
Departments’ Solicitors warnings that these Congressionally-imposed prohibitions “sowed legal 
confusion when they were displaced shortly after being instituted.”18  To be, or not to be: that is 
the question.  The uncertainty with regard to the revised regulations continues, but with Bush’s 
presidential election victory and the political maneuvering lessened, the FPOI, or some variation or 
version of it, will, in all likelihood, be forthcoming.  
 
 

II. THE FAIRPAY OVERTIME INITIATIVE 
 

The introduction of the FPOI was intended by the Bush Administration to not only stem the 
increasing number of litigations in the employment overtime arena, but also to provide an 
economic benefit to business and labor.  Labor Secretary Chao indicated that the regulations would 
strengthen overtime benefits for 6.7 million American employees, including 1.3 million low-wage 
employees who were denied overtime under the old rules.19  Employers, anxious to turn the tide on 
the growth of expensive lawsuits by employees claiming they have been unfairly denied overtime 
pay, largely favored the administration’s overhaul of wage laws.  Conversely, pro-labor groups, 
including the AFL-CIO20 and the Economic Policy Institute,21 generally asserted that the rules 
would bar six (6) million employees from getting time and one half.   

The changes to the Act raise the threshold salary requirements below which workers would 
automatically qualify for overtime.  Additionally, employers can deny overtime to highly 
compensated employees who earn an annual salary of at least $100,000 and have minimal exempt 
duties and responsibilities.  Furthermore, under the new FairPay rules, job titles alone were deemed 
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insufficient to establish exempt status for an employee, but an individual’s primary duty was given 
considerable weight.  These changes had been long-awaited and greatly anticipated since the duties 
tests under the prior regulations had not been substantially changed since 1949, except for 
computer professionals, and the salary levels test under the existing regulations had not been 
increased since 1975.  The sections below describe such tests in more detail. 

 
A.  THE THREE TESTS TO QUALIFY FOR OVERTIME 

 
To qualify for exempt status, employees generally must meet certain tests regarding their 

salary and job duties.  More specifically, the DOL has outlined three tests in the FPOI which must 
be met by each white collar exemption category in order for them to qualify under the available 
exemptions to the FLSA requirements.22  Under the regulations, these tests, when correctly 
applied, determine what positions are eligible for exemption from overtime pay and which are not.  
The following table summarizes these tests and changes in the regulations. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Table 1.  Summary of The Three Tests to Qualify as Exempt Position and Comparison with Prior 
FSLA Regulations.   
 

Tests Description of Provision 

Change from 
Prior FSLA 
Regulation 

1.  Salary-basis test Employee is paid a set salary    None 
 

2.  Salary-level test 1) Employee is paid minimum of $455/ week or ≥ 
$23,660/year 

 
 
2) Computer employees paid a           minimum 

salary $455/week or ≥ $23,660/year or a fee of 
≥ $27.63 per hour 

1) Prior FSLA 
$155/week or ≥ 
$8,060/year. 
 
2) New 
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3) Highly compensated employees are designated 

as those earning ≥ $100,000 
     --They perform “office or non-manual” 
        work, and;  
     --They regularly perform any one or 
        more of the exempt duties i.e., 
        Executive, Administrative, or 
        Professional  
 

 
3) New  

3.  Duties test Exempt status defined by duties according to 
specific employee categories: executive, 
administrative, professional, computer employees, 
and outside sales 

   Revised 

 
 

1. SALARY-BASIS TEST. 
 

The first test is the salary-basis test.  To be exempt from overtime pay, employees must be 
paid a pre-determined fixed salary (not an hourly wage) that is not generally subject to reduction 
due to variations in quality or quantity of work performed.  Salary is defined as including only the 
guaranteed portion of an employee’s pay; not any benefits, bonuses, incentive payments, 
commissions, or other inducements.  This definition of salary has long been the standard rule under 
federal overtime law and has not been changed with the new initiative.  Also, the employee must 
be paid the full salary for any week in which he or she performs work, and the employee need not 
be paid for any work week when no work is performed.  Furthermore, rates cannot be prorated for 
employees that work less than 40 hours per week. 

However, deductions from a salaried employee’s pay may be made for the following 
reasons23: 1) absence from work for one or more full days for personal reasons, other than sickness 
or disability; 2) absence from work for one or more full days due to sickness or disability, if the 
deductions are made under a policy or practice of providing wage replacement to benefit for these 
types of absences, i.e., personal/sick leave policy; 3) to offset any amounts received as payment for 
jury fees, witness fees, or military pay; 4) penalties imposed in good faith for violating safety rules 
of major significance; 5) unpaid disciplinary suspension of one or more full days imposed in good 
faith for violations of workplace conduct rules; 6) proportionate part of an employee’s full salary 
may be paid for time actually worked in the first and last weeks of employment; and 7) unpaid 
leave taken in pursuant to the Family Medical Leave Act.24  

 
2.  SALARY-LEVEL TEST. 

 
The second test is the salary-level test.  To be exempt from overtime, the new rules require 

that employees earn a minimum salary of $455 a week, or $23,660 a year.  This figure is triple the 
prior minimum salary of $155 a week, or $8,060 a year.  Examples of employees most likely to be 
affected include fast-food managers, office managers, and some retail floor supervisors.  
Additionally, the new proposed regulations provide for a new white collar classification referred to 
as highly compensated employees.  These white collar employees who earn more than $100,000 a 
year are generally exempt from overtime pay under the new law.  25 

 
3.  DUTIES TEST. 
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The third and last required qualification is called the duties test.  This test represents a major 

change to the Act and incorporates the most significant revision to the final FLSA regulations.  It is 
here where the test or rule gets considerably more complicated and controversial.  The new duties 
test is designed to clarify eligibility based on the type of work an employee performs daily.  
Neither the job classification, the job titles, nor the type of compensation, determines exempt status 
as it did in the past.  For example, a common misconception was that by making employees 
salaried the employer might avoid overtime pay.  If employees’ defined duties or performance are 
non-exempt—whether under local, state, or federal law—then paying a salary will not permit 
companies to avoid overtime.   

The focus of the duties tests for exemption classification is based upon the employee’s 
primary duty.26  Primary duty means the principal, main, major, or most important duty that the 
employee performs.  The determination of an employee’s primary duty must be based on all of the 
facts in a particular case, with the major emphasis on the character of the employee’s job as a 
whole.  Factors to consider when determining the primary duty of an employee include, but are not 
limited to: 1) the relative importance of the major or most important duty as compared with other 
types of duties; 2) the employee’s relative freedom from direct supervision; 3) the relationship 
between the employee’s salary and the wages paid to other employees for performance of similar 
work; and 4) the amount of time spent performing the major or most important duty. 

While time is not the sole determinative factor, an employee who spends more than 50 
percent of his or her time performing a specific activity can generally be said to have that activity 
as his or her primary duty.  If the employee spends less than 50 percent of their time performing 
this duty then the employee may still meet the primary duty requirement if other factors support 
that conclusion that this duty is the main or primary emphasis of the job.27  

All employment positions are presumed to be entitled to overtime pay unless the duties tests 
and  the salary tests indicate that the position falls within one of the five job classifications 
identified in the Act as being exempt from overtime payments.  In making this determination the 
employer must look at both the salary and duties required of the position to determine if overtime 
is due to the employee.  To identify whether or not a white collar employee is exempt, that 
employee must fall within one of the following defined classifications: 1) executive (including sub- 

 
 
 
 
 
 
 
 
 
 
 

classifications of manager and business owner), 2) administrative, 3) professional (including 
learned and creative sub-classifications, 4) computer, and 5) outside sales personnel.   

 
 

III. EXEMPTIONS FROM THE FLSA 
 

The exemptions provided by FLSA Section 13(a)(1) apply only to the so called white collar 
employees who meet the salary and duties tests set forth in the Part 541 of the regulations.  The 
concept of the white collar exemptions have not changed with the new regulations. This white 
collar delineation implies application only to management or the upper tier of employees in a 
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business that wear white shirts and do not get dirty in the performance of their duties.   The 
exemptions do not apply to manual laborers or other blue collar workers who perform work 
involving repetitive operations with their hands, physical skill and energy.  The FLSA covers non-
management employees in production, maintenance, construction and similar occupations such as 
carpenters, electricians, mechanics, plumbers, iron workers, craftsmen, operating engineers, 
longshoremen, construction workers and laborers who are entitled to minimum wage and overtime 
premium pay under the FLSA, and are not exempt under the Part 541 regulations no matter how 
highly paid they might be.28 

The following sections provide a more comprehensive discussion of the five white collar 
exemptions (i.e., executive, administrative, professional, computer, and outside sales positions) and 
the tests required for exemption status relative to these classifications.  Table 2 below provides a 
basic breakdown of these key categories and the three tests required for exemption status.   

 
 
 
 
 
 
 
 
 
 
 
 
 
 

Table 2.  Overview of Exempt Employee Categories and Tests Required for Exemption 
Employee Category Tests Required 

Executive (Subpart B)        
Management  
 
 
 
 
Business Owner 

Salary-basis test; the salary-level test; and duties tests to include: 
customarily and regularly directs two or more full time employees 
(FTEs); has authority to hire, fire, or influence the status of the same 
FTEs; and manages a recognized department or subdivision of the 
enterprise (421.100). 
 
Salary-basis test; active in management and owns ≥ 20 % equity 
interest in the enterprise.  Salary-level test does not apply (541.101). 

 
Administrative (Subpart 
C) 

 
Salary-basis test; the salary-level test; and duties tests to include: 
Performs office or non-manual labor that is not on a manufacturing 
 production line (541.200); and uses discretion and independent 
judgment (541.202). 

Professional (Subpart D) Salary-basis test; the salary-level test; and duties tests to include: 
Learned professionals, creative professionals, and teachers who 
perform office or non-manual labor (541.300).  Some exceptions exist 
in the medical profession to the salary or fee-level requirement (541-
303). 

Computer employees 
(Subpart E) 
 

Salary-level test at $455 per week and a fee-level test that requires the 
employee to be paid ≥ $27.63 per hour; will carry job titles such as 
computer systems analyst, computer programmer, software engineer 
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Employee Category Tests Required 

Computer employees 
(Cont’d) 

or similarly skilled employee; consults with client for needs analysis; 
designs, develops, and implement computer systems based upon 
either user specifications or machine operating systems or some 
combination thereof.  No longer required to exercise discretion or 
judgment (541.400). 

Outside sales employees 
(Subpart F) 

No specific salary-basis or salary-level tests required.  Duties include: 
Making sales and receiving pay from a client or a customer and 
customarily and regularly engaged away from employer’s place of 
business making sales or contracts. 

Highly Compensated 
Employees (Subpart G) 

An exception to salary-level test requires the employee to be paid ≥ 
$100,000b per year for where they customarily and regularly perform 
duties of executive, administrative, or professional employees 
(541.601).   

Notes: 
a New categories. 
b Manual (blue collar) laborers are entitled to overtime no matter how highly paid.  § 541.3(b) 
makes clear that police, fire fighters, paramedics, and other first responders are entitled to overtime 
if regularly involved in the customary duties of first responders and criminal justice. 
 

 
A.  EXECUTIVE EMPLOYEES EXEMPTION 

 
To qualify for the executive employee exemption, each of the following four conditions must 

be met29: 1) the employee must be compensated on a salary basis at a rate not less than $455 per 
week ($23,660 per year); 2) the employee’s primary duty must be managing the enterprise, or 
managing a customarily recognized department or subdivision of the enterprise; 3) the employee 
must customarily and regularly direct the work of at least two or more other full-time employees or 
their equivalent.  While this requirement typically means that the employee must direct a total of 
80 employee-hours of work, circumstances might justify lower standards, including firms with 
standard workweek of 37.5 hours or 35 hours, in which supervision of a total of 75 or 70 hours 
would be sufficient; and 4) the employee must have the authority to hire or fire other employees, or 
the employee’s suggestions and recommendations as to the hiring, firing, advancement, promotion 
or any other change of status of other employees must be given particular weight.  Generally, a 
manager’s suggestions and recommendations must pertain to employees whom the manager or 
executive customarily and regularly directs.  It does not include an occasional suggestion with 
regard to the change in status of a co-worker.  An employee’s suggestions and recommendations 
may still be deemed to have particular weight even if a higher level manager’s recommendation 
has more importance and whether or not the employee has authority to make ultimate decisions as 
to an employee’s change in status.  This definition was derived by incorporating factors from 
numerous court decisions.30  

Two categories of employees considered executives involve managers and business owners.  
One key requirement under the executive exemption is that the employee’s primary duty must be 
management.31 For example, under the executive exemption, a fast food manager must be involved 
                                                 
29 DOL, Fact Sheet #17B:  Exemption for Executive Employees Under the Fair Labor Standards Act (FLSA), at 
http://www.dol.gov/esa/regs/compliance/whd/fairpay/ fs17b_executive.htm (last visited October 15, 2004). 
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pay provided by Section 13(a)(1) of the Fair Labor Standards Act as defined by Regulations, 29 CFR Part 541.   
30 E.g. see, Baldwin v. Trailer Inns, Inc.; Molina v. Sea Land Services, Inc.; Wendt v. New York Life Insurance 
Co.; Passer v. American Chemical Society; Wright v. Zenner & Ritter, Inc.; Kuhlmann v. American College of 
Cardiology; Marchant v. Sands Taylor & Woods Co.; Anderson v. Federal Cartridge Corp. 
31 Management, according to the new rules includes, but is not limited to, activities such as interviewing, 
selecting, and training of employees; setting and adjusting their rates of pay and hours of work; directing the 
work of employees; maintaining production or sales records for use in supervision or control; appraising 

  
in key staffing decisions like hiring, firing and promoting in order to be deemed ineligible for 
overtime.  Previously, that manager had to have the actual power to hire and fire employees in 
order to be considered exempt.  This new standard test would provide extra protection to low-level 
supervisors.  In order to remain exempt from overtime pay under the new regulations, these 
managers must be given significant authority over an important aspect of their organizations’ 
operations: the hiring, firing, and promotion of staff.  Consequently, low-level supervisors will 
either gain real executive authority or receive overtime pay. 

Under a new special rule for business owners, an employee who owns at least a bona fide 
twenty percent equity interest in the enterprise in which employed, regardless of the type of 
business organization (e.g., corporation, partnership, or other variation), and who is actively 
engaged in its management, is considered a bona fide exempt executive.  The duties portion, which 
states that the owner must be active in the management of the business, was added after 
considering comments from the AFL-CIO.32  This protects an employee from being given a token 
level of ownership in a small business simply to work excessive hours at a fixed salary.33 

A flow chart34 setting forth a simple format for determining the exempt status of executive 
employees is provided in the Appendix. 
 
 

B. ADMINISTRATIVE EMPLOYEES EXEMPTION 
 

An exempt administrative employee is one ‘‘whose primary duty is the performance of office 
or non-manual work directly related to the management or general business operations of the 
employer or the employer’s customers… and whose primary duty includes the exercise of 
discretion and independent judgment with respect to matters of significance.”35  The regulatory 
criteria that define this category include the following: 1) the employee must be compensated on a 
salary fee basis (as defined in the regulations) at a rate not less than $455 per week; 2) the 
employee’s primary duty must be the performance of office or non-manual work directly related to 
the management or general business operations of the employer or the employer’s customers; and 
3) the employee’s primary duty includes the exercise of discretion and independent judgment with 
respect to matters of significance.36  “In general, the exercise of discretion and independent 
judgment involves the comparison and the evaluation of possible courses of conduct and acting or 
making a decision after the various possibilities have been considered.” 37  

Many blue collar workers engage in conduct or hold positions as team leaders where they 
supervise and/or direct the work of other employees within the team.  There has been much 

                                                                                                                  
employees’ productivity and efficiency for the purpose of recommending promotions or other changes in status; 
handling employee complaints and grievances; disciplining employees; planning the work; determining the 
techniques to be used; apportioning the work among the employees; determining the type of materials, supplies, 
machinery, equipment or tools to be used or merchandise to be bought, stocked and sold; controlling the flow 
and distribution of materials or merchandise and supplies; providing for the safety and security of the employees 
or the property; planning and controlling the budget; and monitoring or implementing legal compliance 
measures (re:§ 541.102). 
32 American Federation of Labor and Congress of Industrial Organizations (AF of L-CIO), Editorial (6 
September 04) at http://www.aflcio.org ( last visited 5 March 05). 
33 Supra, at 1 (Preamble)  p. 22132.   
34 KG & Associates: Compensation and Performance Consultants, FLSA Exemption Test Flowchart, at 
http://67.67.53.248/news/archives/000016.php (last visited March 1, 2005). Flowcharts presented in this paper 
appear in Appendix. 
35Supra, at 1 (Preamble)  p. 22137; Note: the full citation is Federal Register / Vol.  69, No.  79 / Friday, April 
23, 2004 / Rules and Regulations 22137). 
36 DOL, Fact Sheet #17C: Exemption for Administrative Employees Under the Fair Labor Standards Act 
(FLSA), at http://www.dol.gov/esa/regs/compliance/whd/ 
fairpay/fs17c_administrative.htm, ( last visited February 17, 2005). Comment: This fact sheet provides general 
information on the exemption from minimum wage and overtime pay provided by Section 13(a)(1) of the Fair 
Labor Standards Act as defined by Regulations, 29 CFR Part 541.   
3729 C.F.R. § 541.202(a).   



  
speculation that the leaders of millions of workplace teams would or could possibly be considered 
exempt as administrative employees under the regulations.  Generally, teams are established to 
improve quality, safety, morale, or customer services, and are not per se supervisory.  Team 
leaders generally have job descriptions that are not supervisory.  Any supervisory function they 
may have is incidental to their job defined duties.  Under the provisions of the Act, team leaders 
are not considered managers.  Team leaders are not to be considered administrative and the 
exemption of a team leader from the FLSA must fall within the provisions of the administrative 
exemption.38 This essentially means that team leaders must perform primarily office or non-manual 
work that involves the exercise of discretion and independent judgment.  The team leader provision 
should have little if any effect on blue collar workers who have minimal ancillary supervisory 
authority. A flowchart providing a format to determine the exempt status of an Administrative 
employee is given in the Appendix.   
 
 

C. PROFESSIONAL EMPLOYEES EXEMPTION 
 

An exempt professional employee must have a primary duty of performing office or non-
manual work: 1) requiring knowledge of an advanced type in a field of science or learning 
customarily acquired by a prolonged course of specialized intellectual instruction, but which also 
may be acquired by alternative means such as an equivalent combination of intellectual instruction 
and work experience; or 2) requiring invention, imagination, originality or talent in a recognized 
field of artistic or creative endeavor.39  

Such primary duty requirements have resulted in two designations for professional 
employees: learned and creative.  To qualify for the learned professional employee exemption, all 
of the following criteria must be met: 1) the employee must be compensated on a salary or fee 
basis (as defined in the regulations) at a rate not less than $455 per week; 2) the employee’s 
primary duty must be the performance of work requiring advanced knowledge, defined as work 
which is predominantly intellectual in character and which includes work requiring the consistent 
exercise of discretion and judgment; 3) the advanced knowledge must be in a field of science or 
learning; and 4) the advanced knowledge must be customarily acquired by a prolonged course of 
specialized intellectual instruction.40  

These learned individuals include professionals such as lawyers, doctors, registered nurses, 
executive chefs, CPAs, and engineers.  But technicians, beauticians, licensed practical nurses, 
bookkeeper, cooks, paralegals, and other skilled trades people are owed time-and-a-half and 
remain covered by the FLSA because possessing a specialized or advanced academic degree is 
generally not a prerequisite for entry into such occupations. 

The second designation for professional exemption is the creative employee.  To qualify for 
the creative professional employee exemption, all of the following tests must be met: 1) the 
employee must be compensated on a salary or fee basis (as defined in the regulations) at a rate not 
less than $455 per week; and 2) the employee’s primary duty must be the performance of work 
requiring invention, imagination, originality or talent in a recognized field of artistic or creative 
endeavor.41  

Both the current and new rules provide for a hybrid or special exemption within the created 
exemption.  Self-taught professionals, such as attorney Abraham Lincoln, who gained acceptance 
into a profession by apprenticeship, work experience, or individual study (this is the so-called Abe 
Lincoln exception) are provided exempt status within the regulations.  Both the current and the 
                                                 
38 Id. ((final rule) at §541.203[c]). 
3929 C.F.R. §541.300(a) 2.i, ii. 
40 DOL, Fact Sheet #17D:Exemption for Professional Employees Under the Fair Labor Standards Act (FLSA), 
at http://www.dol.gov/esa/regs/compliance/whd/fairpay/ fs17d_professional.htm, (last visited February 17, 
2005). Comment: This fact sheet provides general information on the exemption from minimum wage and 
overtime pay provided by Section 13(a)(1) of the Fair Labor Standards Act as defined by Regulations, 29 CFR 
Part 541.   
41 Id. 

  
new regulations even give the same examples, verbatim: “the occasional lawyer who has not gone 
to law school, or the occasional chemist who is not the possessor of a degree in chemistry.”42  A 
flow chart set forth in the Appendix provides a simple format to determine the exempt status of an 
employee under the Professional Exemption category. 

 
 

D. OUTSIDE SALES EMPLOYEES EXEMPTION 
 

The new regulations provide a narrow interpretation for the specific classification of outside 
salesmen.  To qualify as an outside sales employee and the exemption, the employee must meet the 
following qualifications: 1) the employee’s primary duty must be making sales as narrowly defined 
within the Act, or, solicit purchase or service contracts or rental type contracts for the use of 
facilities for which a consideration will be paid by the client or customer; and 2) the employee 
must customarily and regularly be engaged away from the employer’s place or places of 
business.43  A flowchart to assist in the determination of the exempt status of an Outside Sales 
employee is provided in the Appendix. 
 

 
E. COMPUTER PROFESSIONAL EXEMPTION 

 
The new regulations contain a separate subpart for the computer professional exemption.  

Consistent with Congressional amendments to the FLSA in 1996, the DOL has deleted the 
requirement that computer professionals consistently exercise discretion and judgment.  Because 
job titles vary widely and change quickly in the computer industry, job titles are not determinative 
regarding whether the position should be classified as exempt or not.  Specifically excluded are 
from this exemption are individuals whose position includes the manufacture, repair, and operation 
of computers.   

To qualify for the computer employee exemption, the following conditions must apply: 1) the 
employee must be compensated either on a salary or fee basis (as defined in the regulations) at a 
rate not less than $455 per week or, if compensated on an hourly basis, at a rate not less than 
$27.63 an hour; 2) the employee must be employed as a computer systems analyst, computer 
programmer, software engineer, or other similarly skilled employee in the computer field 
performing the duties described as: a) the application of systems analysis techniques and 
procedures, including consulting with users, to determine hardware, software or system functional 
specifications; or b) the design, development, documentation, analysis, creation, testing or 
modification of computer systems or programs, including prototypes, based on and related to user 
or system design specifications; or c) the design, documentation, testing, creation or modification 
of computer programs related to machine operating systems; or d) a any combination of a, b, and c 
which requires performance at the same level of skills.44 

Qualification for this exemption is somewhat more complex and rigorous than the first 
reading of the regulations would suggest.  Not only must the employee meet the earnings threshold 
but the primary performance or duties attributed to this employee must be as computer systems 

                                                 
42 29 C.F.R. § 541.301(d). 
43 DOL, Fact Sheet #17F: Exemption for Outside Sales Employees Under the Fair Labor Standards Act (FLSA), 
http://www.dol.gov/esa/regs/compliance/whd/ 
fairpay/fs17f_outsidesales.htm , (last visited February 15, 2005).  Comment: this fact sheet provides general 
information on the exemption from minimum wage and overtime pay provided by Section 13(a)(1) of the Fair 
Labor Standards Act as defined by Regulations, 29 CFR Part 541.   
   
44 DOL, Fact Sheet #17E: Exemption for Employees in Computer-Related Occupations Under the Fair Labor 
Standards Act (FLSA), at http://www.dol.gov/esa/regs/ compliance/whd/fairpay/fs17e_computer.htm (last 
visited February 9, 2005). Comment: This fact sheet provides general information on the exemption from 
minimum wage and overtime pay for employees in the computer field under Sections 13(a)(1) and 13(a)(17) of 
the FLSA and Regulations, 29 CFR Part 541.   



  
analyst, a programmer, software engineer or other highly skilled worker in the computer field. This 
complexity is visually displayed in the flowchart for the Computer Professional exemption as set 
forth in the Appendix.  

 
 

F. HIGHLY COMPENSATED AND OTHER EMPLOYEES EXEMPTION 
 

While not listed specifically as a new category, the overtime initiative has added highly 
compensated employees and first responders as areas receiving special regulatory treatment.  The 
new regulations provide for a streamlined exemption for highly-compensated employees who earn 
at least $100,000 gross per year (including base salary, commissions and non-discretionary 
bonuses).  Such employees automatically will be exempt from overtime pay if they also perform 
office or non-manual work and customarily and regularly perform one or more of the exempt 
duties contained in one of the five white collar exemptions listed above.45 Blue collar workers 
engaged in manual work making in excess of $100,000 are still covered by the FLSA and are 
entitled to overtime.   

Likewise, first responder positions are covered by the FLSA and are entitled to overtime.  
Such first responders, even though vested with minimal management responsibility, generally will 
not qualify as exempt executives because their primary duty is not management.  They are not 
exempt administrative employees because their primary duty is not the performance of office or 
non-manual work directly related to the management or general business operations of the 
employer or the employer’s customers.  While some first responders have college degrees, they are 
not exempt learned professionals because their primary duty is not the performance of work 
requiring knowledge of an advanced type in a field or learning customarily acquired by a 
prolonged course of specialized intellectual instruction.46 

First responder positions entitled to overtime pay include police officers, detectives, deputy 
sheriffs, state troopers, highway patrol officers, investigators, inspectors, correctional officers, 
parole or probation officers, park rangers, fire fighters, paramedics, emergency medical 
technicians, ambulance personnel, rescue workers, hazardous materials workers and similar 
employees, regardless of rank or pay level, who perform work such as preventing, controlling or 
extinguishing fires of any type; rescuing fire, crime or accident victims; preventing or detecting 
crimes; conducting investigations or inspections for violations of law; performing surveillance; 
pursuing, restraining and apprehending suspects; detaining or supervising suspected and convicted 
criminals, including those on probation or parole; interviewing witnesses; interrogating and 
fingerprinting suspects; preparing investigative reports; or other similar work.47  It is virtually an 
impossibility to classify an employee exempt if a portion of the employee’s duties involve 
responding to emergency situations or supervising emergency situations.   
 
 

VI. Concluding Comments 
 

We believe that an update of the overtime pay regulations contained in the FLSA is long 
overdue and that the DOL’s FairPay Overtime Initiative is a reasonable solution to eliminating and 
correcting the existing deficiencies of the present FLSA regulations.  It is The FPOI is definitive in 
its attempt to clarify, simplify the act, and eliminate highly litigated problem areas.  In theory, the 
new regulations modernize the FLSA standards and represent a substantial improvement over past 
rules.  After comparing the present regulations with the proposed regulations, it is our belief and 
contention that any update would be beneficial to both employees and employers.  It is also our 

                                                 
45 29 C.F.R.  § 541.601. 
46 DOL, Employment Standards Administration Wage and Hour Division, Fact Sheet #17J:First Responders 
and the Part 541 Exemptions Under the Fair Labor Standards Act (FLSA), at http://www.dol.gov/esa/regs/ 
compliance/whd/fairpay/ fs17j_first_responders.htm (last visited February 18, 2005). 
47 Id. 

  
belief, even if the FairPay Initiative is not reinstated in its present form that any subsequent 
regulations should continue to be both beneficial to both employer and employee and make it 
easier for employees to know their rights, for employers to understand their obligations, and for 
DOL to be able to aggressively enforce the FLSA.48   

Knowledgeable and informed employees are the first line of defense against dishonest 
employers who seek to evade the requirements of the FLSA.  Any new regulations should enable 
employees to more easily recognize when they are owed overtime pay and will reduce 
investigation and enforcement costs when violations occur.49 The prior regulations are 
unnecessarily complicated, outdated, and do not benefit employees.  The out of date rules have and 
will encourage litigation, thus draining economic resources from employers and employees alike.  
It is also our contention that high profile law suits and expensive litigation has the perverse effect 
of drawing attention away from low-wage employees who have the strongest need for overtime 
protection.  Such litigation shifts considerations toward higher-paid employees, who generate 
larger back-pay amounts from which employment lawyers can draw their fees, rather than the 
lower paid employees.50 Clearer and simpler rules, by contrast, should lower enforcement costs to 
both the potential litigants and the DOL, and make it more practical for attorneys to accept cases 
involving low-wage employees.   

Employers will also benefit from clearer rules because they avoid the risk of legal confusion, 
which results in litigation.  Any new regulations should permit disciplinary deductions for 
violations of workplace misconduct rules provided the deduction is pursuant to a uniformly 
applied, written, disciplinary policy.  Without the enactment of the FPOI or something similar, 
there is and will be a great potential for continuing increases in litigation and the risk of large 
judgments.  It is foreseeable that the number of FLSA lawsuits brought against employers will 
continue to increase unless abated by new and modernized regulations which are more definitive of 
the exempt classifications under the act.   
 
 

  
  

                                                 
48 John Boehner, Chairman House Education & the Workforce Committee (April 20, 2004).  The FACTS about 
proposed overtime regulation, at http://edworkforce.house.gov/issues/108th/workforce/flsa/factsheet 
042004.htm 
(last visited September 8, 2004). 
49 Paul Kersey, Modernizing Overtime Regulations to Benefit Employers and Employees. The Heritage 
Foundation  (August 16, 2004), at http://www.heritage.org/Research/Labor/bg1789.cfm (last visited September 
7, 2004). 
50 Id. 



  

  
 
 
 
 

  

    
 
  



  

   
  

  

    



  

 


