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“…nor shall private property be taken for public use, without just compensation.”1 
 

…but the attempt is made so often by interested subtlety and ingenious 
refinement to induce the courts to force from these instruments a meaning 
which their framers never held, that it frequently becomes necessary to re-
declare this fundamental maxim.  Narrow and technical reasoning is 
misplaced when it is brought to bear upon an instrument framed by the people 
themselves, for themselves, and designed as a chart upon which every man, 
learned and unlearned, may be able to trace the leading principles of 
government.2 

   
     The Fifth Amendment, ratified in 1791, is again the issue before the Supreme Court as it is 
called on to determine the limits, if any, of governmental takings.  Specifically the case of Kelo  v. 
City of New London, Conn.3 presents the issue of interpretation of “public use.”   Is public use 
synonymous with that of public benefit to the degree that governmental authorities may condemn 
privately owned property for the purpose of conveyance to another private party premised upon 
benefit through the creation of jobs, encouragement of investment, and enhancement of the tax 
base?  Otherwise stated, does the generalized governmental police power trump an individual 
liberty specifically protected by the Fifth and Fourteenth Amendments?  Is this interpretation that 
“subtle and ingenious refinement” cautioned against in the quote above?  Prior case law allowed 
such condemnations in the presence of blight, but the extension of eminent domain to non-blighted 
areas purely for economic reasons raises the specter for many of elevated government abuse.  Most 
people would likely agree that eliminating the harm to the population caused by slum areas is an 
appropriate use of the police power.  It might be analogized to the amputation of a gangrenous 
limb.  The Kelo case, on the other hand, smacks more of elective cosmetic surgery; a little 
liposuction and maybe a nip, tuck, or implant here and there and we could trade up to a better class 
of business, resident or tourist.  Ancillary to the question is, if such condemnations do pass 
constitutional muster, are there any limits, practical or otherwise, to restrain governmental bodies 
in their exercise of eminent domain so long as they can rationalize a benefit flowing to the public? 
 

 
I. THE KELO CASE 

 
     The City of New London, Connecticut, has been designated as a distressed municipality under 
Connecticut statute and state agency designation.  In an attempt to remedy its condition, New 
London sought to acquire 115 parcels of land comprising ninety acres, together with a thirty- two 
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1 U.S. Const. amend. V. 
2 County of Wayne v. Hathcock, 684 N.W.2d 765 at 791 (Mich. 2004), Justice Weaver concurring in part and 
dissenting in part quoting 1Cooley, Constitutional Limitations (8th Ed.), p. 132.  
3 Kelo v. City of New London, Conn., 843 A.2d. 500 (2004), cert. granted, 125 S.Ct. 27. 
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acre former naval base, by purchase or by exercise of eminent domain through a private 
development corporation.  The properties were to be assembled as “unified land and water areas” 
under Connecticut statute.  The economic development corporation was then to lease the 
assembled properties through ground leases to independent developers under the guidelines of the 
development plan. 
     Specifically, in January, 1998 the city announced a plan to create a state park in the Fort 
Trumbell area of the city and, oddly enough, in February, 1998 Pfizer announced its plan to 
establish a global research facility adjacent to the Fort Trumbell area.  In April, 1998 the city 
council of New London gave approval for the development corporation to make plans for the Fort 
Trumbell development.  The plan, as adopted, would require the acquisition of both commercial 
and residential properties adjacent to the Fort Trumbell State Park, which would be along the 
Thames river and adjacent to both the state park and the Pfizer facility.  The development was to 
“complement the facility that Pfizer was planning to build, create jobs, increase tax and other 
revenues, encourage public access to and use of the city's waterfront, and eventually ‘build 
momentum’ for the revitalization of the rest of the city, including its downtown area.”4  Divided 
into seven parcels, the plan included a waterfront hotel and conference center, marinas, public 
walkway, approximately eighty new high end residences, room for a new U.S. Coast Guard 
Museum, office space for a high technology R&D center, health club, park support, other office 
space, and parking together with other incidental uses. 
     The development corporation was to own the underlying property but anticipated entering into 
long-term ground leases with developers, in the nature of ninety-nine years, with a rental proposed 
of one dollar per year.  The private developer would be responsible for the development of the 
parcels and the marketing and location of tenants, although the developers would be required to 
comply with the development plan.  Even though no contracts with developers had been entered 
into as of the time of trial, the city estimated that the development plan would generate “between 
(1) 518 and 867 construction jobs; (2) 718 and 1362 direct jobs; and (3) 500 and 940 indirect jobs.  
The composite parcels of the development plan also are expected to generate between $680,544 
and $1,249,843 in property tax revenues for the city.”5 
     Following acquisition of many properties by purchase, the development corporation, through 
delegated eminent domain from New London, sought to obtain the remaining properties within the 
development area by condemnation.  Upon dispute and appeal by both sides, the Supreme Court of 
Connecticut ruled in favor of the City of New London.  Although a number of issues were before 
the Connecticut Supreme Court relating to state law and interpretations, the specific issue before 
the United States Supreme Court, as stated in the brief of Petitioners (the land owners) to the 
Court, is: 
 

What protection does the Fifth Amendment’s public use requirement provide 
for individuals whose property is being condemned, not to eliminate slums or 
blight, but for the sole purpose of ‘economic development’ that will perhaps 
increase tax revenues and improve the local economy?6 
 

 
II. UNITED STATES SUPREME COURT PRECEDENTS 

  
     Two prior cases decided by the United States Supreme Court have particular application to the 
Kelo case:  Berman v. Parker7 and Hawaii Housing Authority v Midkiff.8  Each case addressed the 

                                                 
4 Id. at 509. 
5 Id. at 510.  See id. at 164-166, 843 A.2d at 598-59 for a discussion of conflicting evidence of projected 
revenues. 
6 Brief of Petitioners at i, id. 
7 Berman v. Parker, 348 U.S. 26 (1954). 
8 Hawaii Housing Authority v. Midkiff, 467 U.S. 229 (1984). 
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bounds of taking private property when the beneficiary would be other than the public directly and 
serve as the primary authority for the position of Respondent, City of New London. 
     The Berman case grew out of the effort by Washington D.C. to address its area of declining 
housing, or slums.  To address the problem, Congress adopted the District of Columbia 
Redevelopment Act of 19459 which sought the use of a comprehensive planning process to 
eliminate substandard housing conditions within the city.  The National Capital Planning 
Commission was to develop the necessary plans to implement the act.  If approved, after public 
hearing and review, the Act would be implemented by the District of Columbia Redevelopment 
Land Agency which was authorized to acquire the necessary properties by “eminent domain or 
otherwise.”10  Following acquisition the property would be transferred to public agencies for 
purposes such as streets, utilities, and schools, but of specific importance to the Kelo case, the 
remainder could also be transferred by sale or lease to a “redevelopment company, individual, or 
partnership.”11  Even more to the point, §7g of the authorizing act specified that “preference [was] 
to be given private enterprise over public agencies in executing the redevelopment plan.”12 
     Based on the comprehensive plan, area “B” was to be subject to redevelopment.  Undoubtedly 
the great majority of properties in the area were below standard.13  Appellants’ property, however, 
was not a dwelling but was instead a department store and, as such, it could not fall within the 
definition of “substandard housing conditions.”14  The argument of the Appellants, as paraphrased 
by the Court was “[t]o take for the purpose of ridding the area of slums is one thing; it is quite 
another, the argument goes, to take a man’s property merely to develop a better balanced, more 
attractive community.”15  Much as in Kelo, the Appellants contested the taking based on due 
process grounds and the public use takings language of the Fifth Amendment. 
     The United States Supreme Court, in an opinion by Justice Douglas, using police power as the 
basis for its analysis and in a comparatively short opinion ruled in favor of the governmental 
taking.  Without distinguishing between the concept of “public use” and “public benefit” the Court 
instead talked of “public interest” to justify its holding and bowed to the legislative branch in the 
determination of that interest: 
 

Subject to specific constitutional limitations, when the legislature has spoken, 
the public interest has been declared in terms well-nigh conclusive.…This 
principle admits of no exception merely because the power of eminent 
domain is involved.  The role of the judiciary in determining whether that 
power is being exercised for public purpose [emphasis added] is an extremely 
narrow one.16 
 

And seemingly without blinking, the Court disposed of the private enterprise aspect of the taking 
by summarily finding that “once the object is within the authority of Congress” the means chosen, 
including that of private enterprise, to accomplish the goal is also for Congress.17 
     Building on the Berman foundation, in 1984 the United States Supreme Court in Hawaii 
Housing Authority v. Midkiff 18furthered the concept of takings with subsequent sale to private 
interests in order to effectuate land redistribution in the State of Hawaii.  Because of the feudal 

                                                 
9 District of Columbia Redevelopment Act of 1945, 60 Stat. 790, 790 D.C. Code 1951. 
10 Berman, 348 U.S. at 29. 
11 Id at 30. 
12 Id. 
13 See id at 30.  Of the dwellings in the area, the Court noted that 64.3% were irreparable and 18.4% needed 
major repairs; 57.8% had exterior toilets, 60.3% lacked baths, 29.3% lacked electricity, 82.2% lacked wash 
basins, and 83.8% lacked central heating. 
14 See Berman, 348 U.S. at 28, citing District of Columbia Redevelopment Act of 1945, 60 Stat. 790, 790 D.C. 
Code 1951 §3(r).  
15 Berman, 348 U.S. at 31. 
16 Id. at 32. 
17 Id. at 33. 
18 Hawaii Housing Authority v. Midkiff, 467 U.S. 229 (1984). 
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system of land ownership that existed in Hawaii during its development, real property was 
generally owned or controlled by the island high chief and was parceled out to lesser chiefs for 
management.  All lands were essentially held in trust for the greater chief.  The resistance to 
change in the system remained after the influx of settlers in the 1800’s.  Following hearings in the 
1960’s it was found that State and Federal government ownership of land was approximately 49%, 
and that approximately 47% of the remaining lands in Hawaii were owned by 72 individuals.19  
The data led the Hawaiian legislature to conclude that concentrated ownership was injuring the 
public welfare by “inflating” and “skewing” land prices.20 
     Based on the perceived ill, Hawaii passed their Land Reform Act of 1967 to provide a system 
wherein private property could be subjected to eminent domain, and the titles then be passed to the 
lessees of the condemned properties.  The appellees (Midkiff) resisted a subsequent order to 
negotiate with their lessees for the transfer of title and, rather than be forced into arbitration, chose 
to seek injunction and declaration that the Land Reform Act was unconstitutional.  The Federal 
District found in favor of the State and the United States Circuit Court of Appeals for the Ninth 
Circuit reversed finding that the legislation “could not pass the requisite judicial scrutiny of the 
Public Use Clause” and a “naked attempt on the part of the state of Hawaii to take the private 
property of A and transfer it to B solely for B’s private use and benefit.”21  The United States 
Supreme Court, in an opinion authored by Justice O’Connor and without dissent, found no 
violation of the public use aspect of the Fifth and Fourteenth Amendments. 
     Relying heavily on stare decisis, and in particular citing the predecessor case of Berman, the 
Court found that “the public use requirement is thus coterminous with the scope of a sovereign’s 
police powers.”22  And important to the current case of Kelo, the Court went on to identify the 
appropriate measure of review as that of rational basis: “But where the exercise of the eminent 
domain power is rationally related to a conceivable public purpose, the Court has never held a 
compensated taking to be proscribed by the Public Use Clause.”23   The Court was unconcerned 
that the purpose of the act might not succeed so long as the legislature could have rationally 
believed it would do so.  And that the condemned property would not be available for use by the 
general public was also neatly shifted aside since “[i]t is not essential that the entire community, 
nor even any considerable portion, … directly enjoy or participate in any improvement in order 
[for it] to constitute a public use.”24  Unless the Supreme Court is now willing to reverse its course, 
a likely “nail in the coffin” for the Kelo plaintiffs is the observation by Justice O’Connor that “if a 
legislature, state or federal, determines there are substantial reasons for an exercise of the taking 
power, courts must defer to its determination that the taking will serve a public use [emphasis 
added]”25 
 
 

III. STATE VARIATIONS AND IMPLICATIONS 
 

     State jurisdictions which have faced the questions presented by Kelo have been split.  Generally 
the states of Connecticut, Kansas, Louisiana, Minnesota, New York, North Dakota and Ohio have 
supported the concept of economic benefit serving as public use.26  In those jurisdictions the courts 
                                                 
19 Id. at 232. 
20 Id. 
21 Id. at 235. 
22 Id. at 240. 
23 Id. at 241. 
24 Id. at 244 (quoting Rindge Co. v. Los Angeles, 262 U.S. at 707 (1923)). 
25 Id. at 244. 
26 See Kelo v. City of New London, 843 A.2d. 500 (2004), cert. granted, 125 S.Ct. 27; General Bldg. 
Contractors, LLC v. Bd. of Shawnee County Comm’rs, 66 P.3d 873 (Kan. 2003); City of Shreveport v. Shreve 
Town Corp., 314 F.3d 229 (5th Cir., 2002); Duluth v. State, 390 N.W.2d 757 (Minn. 1986); Vitucci v. New York 
School Constructions Authority, 289 A.D.2d 479 (N.Y. 2001); City of Jamestown v. Leevers Supermarkets, Inc. 
552 N.W.2d 365 (N.D. 1996); City of Toledo v. Kim’s Auto & Truck Service, Inc., 2003 WL 22390102 (Ohio 
Ct. App. 6 Dist. 2003). 
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have followed the Berman and Midkiff tack and granted great deference to the acts of the 
legislative body while applying the rational basis review test. 
     On the other side of the issue are the states which have refused or, at least on occasion, been 
reluctant to apply the concept of public use to that of economic development including Kentucky, 
Illinois, Michigan, New Jersey, New Hampshire, and South Carolina.27  Others may be included in 
the list, but the cases often turn on issues which make the characterization of the acceptance or 
refusal to extend the definition of public use difficult. 
     Of particular note in the review of the state treatment of economic condemnation cases is that of 
Michigan.  Until 2004, any assertion of the right to condemn for economic development with 
significant benefit to private entities would have included a cite to Poletown Neighborhood 
Council v. Detroit.28   In spring 1980, Detroit was notified by General Motors that it would close 
its Cadillac and Fisher body plants located within Detroit by 1983, or, if a suitable location could 
be found, it would build a new assembly complex.  After review of alternative sites within Detroit 
an approximate 465 acre tract was identified as appropriate for the “Central Industrial Park.”  To 
the extent necessary under the Michigan Economic Development Act property was authorized to 
be taken by condemnation.  The Poletown Neighborhood Council, Petitioner and representing the 
residents resisting the condemnation, specifically asserted that dichotomy between “public use” 
and “public purpose.”29  Citing the prior Berman case and reaching a conclusion as in the 
subsequent Midkiff case, the Michigan Supreme Court rejected the distinction between use and 
purpose and ruled that the project was for public use since the appropriate body has so designated 
and there was no evidence that the determination of a “palpable and manifestly arbitrary and 
incorrect”30 governmental decision. 
     Poletown is singular in its importance due to the Michigan Supreme Court having revisited the 
issue and reversed its position.  County of Wayne v. Hathcock31 again considered the issue of 
public use.  Due to plans to expand its airport with a new terminal and jetway, Wayne county was 
concerned with noise pollution affecting adjacent properties.  To address the issue it sought to 
acquire neighboring properties.  In the process the county struck upon the idea of consolidating an 
approximate 1300 acre tract into the “Pinnacle Project,” to include a business and technology park, 
conference center, hotel, and a recreational facility.  Based on testimony at trial the project would 
“create thirty thousand jobs and add $350 million in tax revenue for the county.”32  Following the 
purchase of over one thousand acres of the needed property, the county sought to condemn 
nineteen parcels of property which they deemed necessary to the project and had not been able to 
acquire by voluntary sale.  Much as in Kelo, the stated purpose of the condemnations was for the 
creation of jobs, stimulation of investment and redevelopment to support a healthy tax base, 
stemming the tide of disinvestment, and supporting investment opportunities.33 
     Although the Hathcock case is decided, as applicable to the Kelo question, under the Michigan 
Constitution and not directly involving the Fifth and Fourteenth Amendments to the United States 
Constitution, the language is virtually identical.  The Michigan constitution provides that "[p]rivate 
property shall not be taken for public use without just compensation therefore …”34  On that basis 
it seems reasonable that a contest predicated on the Public Use clause of United States Constitution 
would be similarly treated.  Of note is that the Hathcock court expressly found that the Project and 

                                                 
27 See City of Owenboro v. McCormick, 581 S.W.2d 3 (Ky. 1979);S.W. Ill. Dev. Auth. v. Nat’l City Envtl., 
L.L.C., 768 N.E.2d 1 (Ill.2002); County of Wayne v. Hathcock, 684 N.W.2d 765 (Mich. 2004); Casino 
Reinvestment Dev. Authority v. Bannin, 727 A.2d 102 (N.J. Super. Ct. Law Div. 1998); Merrill v. City of 
Manchester, 499 A.2d 216 (N.H. 1985); Georgia Dept. of Transportation v. Jasper County, 586 S.E.2d 853 (S.C. 
2003). 
28 Poletown Neighborhood Council v. Detroit, 304 N.W.2d 455 (Mich. 1981). 
29 Id. at 457. 
30 Id. at 459 (quoting Gregory Marina, Inc. v. Detroit, 144 N.W.2d 503 (Mich. 1966)). 
31 County of Wayne v. Hathcock, 684 N.W.2d 765 (Mich. 2004). 
32 Id. at 771. 
33 Id. at 775. 
34 Mich. Const. Art. 10 §2. 

6/Vol.15/Southern Law Journal 
 
therefore the condemnations would be of public benefit.  Its decision thus directly addresses the 
issue of public benefit being synonymous with public use for purposes of constitutional 
construction. 
     The Hathcock court majority chose to look to the phrase public use as a constitutionally 
incorporated “legal term of art,” which was to be interpreted according to the meaning of the term 
to the ratifiers of the constitution.35  In conducting its evaluation the Hathcock court simply posed 
the question: “…are the condemnation of defendant’s properties and the subsequent transfer of 
those properties to private entities pursuant to the [project] consistent with the common 
understanding of ‘public use’ at ratification?”36  Reasoning that at the time of the ratification of the 
Michigan Constitution, specifically the 1963 ratification, there was no absolute bar to 
condemnation and transfer to private interests, but condemnation could not be used to transfer to 
private interests for private use.37  Transfer to private interests was therefore limited to three 
specific categories serving the public interest: 
 

• extreme public necessity such as highways, railroads, and instrumentalities of 
commerce; 

• accountability to the public remains after transfer, “independent of the will of 
the corporation taking,” in the nature of a pipeline which is pledged to 
transport under directions from a governmental authority; and, 

• when the selection of the land is based on public concern of independent 
significance; i.e., the condemnation and not its subsequent use addresses the 
public concern as in the control of blighted areas or slums.38 

 
After review, the Hathcock court found none of the categories present in the proceedings, refused 
to approve the condemnation and, in fact, expressly overruled the prior Poletown. 
     Although, again, not a direct contradiction to Berman due to Hathcock’s issue being posed 
under the Michigan Constitution, the Hathcock case is significant in its similarity to Kelo.  Both 
involve projects which are intended to reinvigorate by virtue of bringing in business and tourism.  
Both involve governmental projects which will be tendered to private enterprise to accomplish the 
stated objective.  The cases perhaps differ in the stated oversight, but not in any real practical 
sense.  The apt observation of Justice Marshall might serve the United States Supreme Court in 
their review of Kelo:  
 

[A]s men whose intentions require no concealment, generally employ the 
words which most directly and aptly express the ideas they intend to 
convey, the enlightened patriots who framed our constitution, and the 
people who adopted it, must be understood to have employed words in 
their natural sense, and to have intended what they have said.39 
 

In point of fact that principle has been used as recently as 2003 to guide the Supreme Court in 
review of statistical sampling being used in the national census.40  The earliest Supreme Court case 
of public use, Kohl v. U.S., allowed the condemnation of property for the use of a post office using 
examples of forts, court-houses, post-offices, armories and arsenals, and lighthouses, but in so 
doing observed that “[t]he proper view of the right of eminent domain seems to be, that it is a right 
belonging to a sovereignty to take private property for its own public uses, and not for those of 
another.”41  If the Supreme Court is actually to adhere to its espoused construction might the 

                                                 
35 Hathcock,  684 N.W.2d at 779. 
36 Id. at 781. 
37 Id. at 781. 
38 Id. at 781-783. 
39 Gibbons v. Ogden, 22 U.S. 1 at 188 (1824). 
40 Utah v. Evans, 536 U.S. 452 at 491 (2002). 
41 Kohl v. U.S.,  91 U.S. 367 (1875). 
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language of Kohl, given its more temporal proximity, provide insight into the understanding of the 
ratifiers? 
 

 
IV.  WILL THE INCH TURN INTO THE MILE? 

 
     If the Supreme Court chooses to essentially leave Berman and Midkiff intact, will that serve as 
the death knell for the “public use” clause?  Will “the takings afforded by the [takings] clauses of  
the federal and state constitutions … be hollow indeed if takings were found to constitutional 
merely because the condemning authority and various governmental agencies thought and acted as 
if they were so.”42  Or will the “economic benefit rationale … validate practically any exercise of 
the power of eminent domain.”43  You be the judge; what have governmental bodies already tried 
to justify: 
 

• Following development of a large commercial center in a blighting area, and 
without further finding of necessity, a city sought to condemn a 99¢ store in 
order to meet the demands of Costco so that it might expand its store 
(condemnation denied by court);44 

• Subterfuge in condemnation in taking property of A and giving to B in order 
to obtain the consent of B to condemnation of B’s property (condemnation 
denied by court);45 

• Properties sought to be condemned for use as parking and greenspace for a 
casino-hotel (Donald Trump) without any further oversight (condemnation 
denied by court);46 

• Supermarket chain requested city provide assistance in acquiring desired 
location, not otherwise determined to be blighted, because it was 
"encountering serious problems with some of the landowners and/or lessees 
in the proposed project area" and even would pay all costs of acquisition 
(remanded for determination of public use);47 

• Mall shopping center tenant’s lease required approval of tenant prior to 
alterations of mall.  Landlord sought condemnation through development 
agency of tenant’s leasehold interest as a property right in order to construct 
1300 room hotel and parking deck (public purpose found but breach issues 
retained);48 

• Twenty-six acre open space and wooded tract sought to be condemned by city 
and housing authority to establish an industrial park.  No presence of current 
hazardous blight, but that statute defined blight as vacant land in which a 
redevelopment project is determined to be necessary. (court found allowable 
for use such as public buildings, but not for private use);49 

• Recycling facility condemnation through governmental development 
authority to allow adjacent racetrack to expand its parking lot (court found 
taking unconstitutional);50 

                                                 
42 Kelo v. City of New London, Conn., 843 A.2d. at 599.  
43 County of Wayne v. Hathcock, 684 N.W.2d at 786. 
44 99 Cents Only Stores v.Lancaster Redevelopment Agency, 237 F.Supp.2d 1123 (C.D. Cal. 2001). 
45 Redevelopment Auth. v. Owners or Parties in Int., 274 A.2d 244 (Pa. Commw. Ct. 1971). 
46 Casino Reinvestment Development Authority v. Banin, 727 A.2d 102 (N.J. Super. Ct. Law Div. 1998). 
47 City of Jamestown v. Leevers Supermarkets, Inc., 552 N.W.2d 365 (N.D. 1996). 
48 J.C. Penny Corporation, Inc. v. Carousel Center Company, L.P. 306 F.Supp.2d 274 (N.D.N.Y. 2004). 
49 Merrill v. City of Manchester, 499 A.2d 216 (N.H. 1985). 
50 S.W. Ill. Dev. Auth. v. Nat’l City Envtl. L.L.C.,  768 N.E.2d 1(Ill. 2002). 
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• Local Industrial Development agency given power to condemn and convey to 
private interests for industrial development virtually without limitation 
(landowner prevails with relatively strict interpretation of public use);51 

• Food processing plant condemned to transfer to private party for use as a part 
of a papermill approved as part of enterprise zone (condemnation approved).52 

 
 

V.  DISCUSSION AND ANALYSIS 
 

     Preceding sections of this paper reviewed the case history in the various states and in the 
Supreme Court.  A significant number of state supreme courts have determined that eminent 
domain is appropriate to use for economic development when a governmental entity merely 
transfers title to property from one private party to another.  However, when the public hears of 
this practice the frequent response is “That’s wrong!”  An example of this response is found in a 
political cartoon in Appendix B.  In the following sections of this paper it is our intention to 
discuss the arguments on both sides of the issue, to analyze the holdings of the courts, and to 
speculate on the upcoming Supreme Court decision. 
 

 
A.  EMERGING TRENDS 

 
     As discussed previously, the question of what constitutes a public use has been a difficult and 
controversial problem for the courts.  It is really about governmental power and its permissible 
uses.  It is clear that it is permissible to use governmental power to take property for public uses, 
but not for private uses.  An example of a taking for an impermissible private use is when the 
government takes private property from one individual and gives it to another, more politically 
influential, individual without justification.53    But it has never been clear what justifications could 
take a property seizure out of the private use category and move it into the public use category.  As 
the functions of various governmental agencies expand it becomes even more difficult to know 
where to draw the line.   
     “One of the biggest problems with eminent domain is that no one keeps track of it.”54   Since it 
is a local matter, no one really knows how many condemnations are filed every year.  The 
discussion of cases in the first sections of this paper illustrates the fact that the area certainly has 
potential for abuse.  Furthermore, the civil liberties implications of the potential abuse was 
impaired by lack of information until 2003 when a five-year study of eminent domain practices 
was published.55  The study reveals the extent of the use of eminent domain; local governments 
filed, or threatened to file, at least 10,282 condemnations of homes, businesses, churches and land 
for private benefit during the five year period.  “Government is using force to replace middle-
income citizens with richer ones and small businesses with larger ones.”56  The articulated 
justification for the condemnations is to increase jobs and tax revenues; the problem is that few 
homes and churches in the country would generate more tax dollars than a powerful business.   
 
 
 
 

                                                 
51 City of Owenboro v. McCormick, 581 S.W.2d 3 (Ky. 1979). 
52 City of Duluth v. Minnesota; 390 N.W.2d 757 (Minn. 1986). 
53 Thomas W. Merrill, The Goods, the Bads, and the Ugly, Legal aff. , Feb. 2005 at 16. 
54 Dean Starkman, Tracking the Abuse of Eminent Domain, 2003 Real Estate J., at 
http://www.realestatejournal.com (last visited January 24, 2005). 
55  Dana Berliner, Public Power, Private Gain: a Five-Year, State-by – State Report Examining the Abuse of 
Eminent Domain, at  http://www.castlecoalition.org/report/report.shtml (last visited March 3, 2003). 
56 Id. 
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1. CHRONOLOGICAL DEVELOPMENTS 
 

Although it is difficult to place them in particular historical periods, generally speaking there 
are three different judicial definitions of public use.57  The first, without controversy, is public use 
equals public ownership.  Following a condemnation, a governmental agency will own and control 
the property.   

Early in the 19th century, courts began to accept a broader definition of public use to mean 
use-by-the-public.   Governmental agencies were permitted to delegate their power to private 
corporations that would build projects for use by the public.  Examples are railroads and toll road 
companies who serve the public.  Even though there is private ownership and control, under this 
definition the property must be open to the public as a matter of right.  It soon became clear that 
this definition was also too narrow and unworkable.  It did not include prisons, electrical 
companies and gas pipelines, areas owned by the public but not accessible to the public.   

Currently the most widely accepted definition of public use is public purpose or benefit.  Any 
plausible public interest can justify the taking of public property.  Under this definition the power 
of eminent domain is almost limitless.58  The most recent Supreme Court decision on point said 
that property can be condemned for any purpose that is within the purview of the governmental 
power.59   
 
 

2.  POLITICAL AFFILIATIONS 
 

It is really difficult to determine if the movement toward public purpose eminent domain is 
more strongly supported by one political party than the other.  If we classify the states as 
Democratic or Republican, based on the vote in the last presidential election, then twenty states are 
Democratic60 and the remainder is Republican.  Of those twenty Democratic states, the highest 
courts in six states61 have written decisions supporting public purpose eminent domain.  The 
attorneys general of four more of the Democratic states have joined in an amici curie brief 
supporting public purpose.62  Therefore, it is estimated that eleven Democratic states support some 
form of public purpose eminent domain.  

The supreme courts in three Republican states have written public purpose decisions63 and 
four more joined in the amici curie brief supporting the doctrine.64  From this rough estimate it is 
speculated that eleven Democratic states, as opposed to seven Republican states, are in favor of 
public purpose.  There appears to be little, if any, political split among the public purpose 
supporters.   
 

3. SOCIAL ISSUES 
 
The movement toward the broad public purpose definition of public use is apparently based 

on social needs.  Thomas Merrill explained, “…at key points in our history, forced transfers of 
property have been perceived to be the best solution to particular social problems.”65  His first 

                                                 
57Merrill, supra note 53. 
58 Merrill, supra note 53, at 17. 
59 467 U.S. 229 (1984).  The actual words were a public use requirement is “coterminous with the scope of the 
sovereign’s police power.” 
60 Those states are California, Connecticut, Delaware, District of Columbia, Hawaii, Illinois, Maine, Maryland, 
Massachusetts, Michigan, Minnesota, New Hampshire, New Jersey, New York, Oregon, Pennsylvania, Rhode 
Island, Vermont, Washington, and Wisconsin. 
61 California, Connecticut, District of Columbia, Hawaii, Maryland, Minnesota. 
62 Delaware, Oregon,  New York, and Rhode Island. 
63 Louisiana, Missouri, and North Dakota. 
64 Montana, Oklahoma, South Dakota, and Tennessee. 
65 Merrill, supra note 53, at 17. 

10/Vol.15/Southern Law Journal 
 
example is from the 19th century when water mills were needed to harness energy.  Mill owners 
would dam rivers, consequently flooding the land of others.  Since there was no public ownership, 
access or control of the land, public use had to be defined as public purpose.  Again, after WWII, 
the public purpose definition was invoked for urban renewal projects.  Entire neighborhoods, only 
partially blighted, were razed to make way for new structures under new ownership.  Merrill 
commented, “To sustain the use of eminent domain for urban renewal, the courts had to embrace 
the public purpose definition.” (Emphasis added.)  

 
 

B.  POTENTIAL CONSEQUENCES 
 

1.  ANTICIPATED OUTCOME OF KELO 
 

It is difficult to predict the outcome of Kelo based on the previous decisions of the Court.  In 
1954, in Berman v. Parker,66  previously discussed, the Court upheld the use of eminent domain 
for very broad purposes.  It said: 

 
The concept of the public welfare is broad and inclusive.  The values it 
represents are spiritual as well as physical, aesthetic as well as monetary.  It is 
within the power of the legislature to determine that the community should be 
beautiful as well as healthy, spacious as well as clean, well-balanced as well 
as carefully patrolled….67 

 
Using that criteria, it is hard to imagine a taking that would not be deemed public purpose under 
this definition. 

Thirty years later, in Hawaii Housing Authority v. Midkiff, 68 the Court reaffirmed the broad 
construction of the power of eminent domain.  It reiterated that “the public use requirement is 
coterminous with the scope of a sovereign’s police powers.”69  One commentator summarized: 

 
Berman and Midkiff together stand for the proposition that so long as there is 
some legitimating public benefit to the taking and transfer of land, it does not 
matter how important that purpose is, how severe a deprivation the taking will 
inflict, or if there are disproportions between public benefits and private 
benefits and harms.70 

 
It seems doubtful if the property owners in Kelo will prevail and convince the Supreme Court to 
reverse the extensive judicial commitment to the public purpose definition of public use.  Based on 
the impression left by the oral arguments, the government will overwhelmingly defeat the property 
owners.71   

However it is reasonable to expect the Court to increase the amount of judicial scrutiny in 
takings cases.  Micah Elazar offers a framework for evaluating public policies.72  He uses the term 
political justification, “…a matter of connecting social policies and laws to principles of political 
morality in a way that delineates acceptable ways of treating citizens.”73  He claims that a social 
policy is justified, “… when persons affected by it can (or should) recognize certain reasons in 
favor of that policy that are of sufficient moral importance that they cannot reasonably object to 

                                                 
66 348 U.S. 26 (1954). 
67 Id. at 33. 
68 467 U.S. 229 (1984). 
69 Id. at 232. 
70 Micah Elazar, “Public Use” and the Justification of Takings, 7 U. Pa. J. Const. L. 249, 261 (2004). 
71 Will Leviathan Prevail?, at http://www.professorbainbridge.com (last visited March 3, 2005). 
72 See Elazar supra note 70. 
73 Id. at 250. 
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them.”74  Elazar contends that the interpretation of public use as articulated by the Supreme Court 
in Berman and Midkiff does not constitute an adequate justification for the taking of property 
because it doesn’t require a full consideration of interests.75   By requiring courts only to go so far 
as to inquire whether there is some public purpose, without considering the proportional 
significance of the purpose relative to harms, the standard fails to ensure that adequate reasons are 
offered to the party who bears the burden.76 

Elazar describes three models of public justification currently accepted within our judicial 
system.77  Each model has been used to justify a public policy, although not necessary a takings 
policy.  The first model he entitles the “weak rationality justification.”  Any minimally rational 
choice made by a legislative body will act to justify its action.  More is required in the second 
model, the “cost-benefit rationality.”  Courts are called upon to at least measure whether the public 
good to be served by the policy must positively outweigh the policy’s costs.  A comparison of the 
policy’s cost as well as benefits must be made. 

The most demanding model is the “deontological justification”.  Under this model when 
fundamentally important social values are being challenged, only dangerous threats to political 
stability or social welfare are strong enough to outweigh them.  Examples of the fundamentally 
important social values are those represented in the Bill of Rights.    The point is, “The demands of 
political justification may become heightened for an issue as its broader moral implications 
become more salient.”78  Since the taking of property “singles out a particular, identifiable 
individual to bear certain costs for the sake of social welfare,” 79there is a need for heightened 
political justification in takings law. 

The Supreme Court could follow the lead of two state courts, Michigan and Illinois, who have 
narrowed the definition of public purpose, thereby restraining governmental agencies.  In both 
cases the courts did not defer to the judgment of the developmental agencies, but determined that 
they had judicial duties to question the agencies’ findings.  They both initiated a heightened 
scrutiny standard.  

When overruling the Poletown case, discussed earlier, the Michigan Supreme Court decided 
to allow a public purpose taking only when the property to be seized has an adverse condition or 
characteristic.80   This decision has been criticized as unduly limiting public policy choices.81  It is 
argued that cities will no longer be able to combat urban sprawl; large sites in urban centers are 
needed for urban renewal; when the urban sites are not available business moves to the outskirts 
and destroys green fields.  

In Illinois, a development authority attempted to condemn property in order to 
expand the parking lot of a racetrack.82  The Illinois Supreme Court found the taking to 
be unconstitutional, one that would result in private profits, not public use.83  The 
development authority had argued that a public purpose was served by encouraging 
economic development, but the court noted that every lawful business spurs economic 
development.84    

 
 

 
 

                                                 
74 Id. at 251. 
75 Id. at 277. 
76 Id. at 277-278. 
77 See Elazar, supra note 70. 
78 Id. at 253. 
79 Id. at 254. 
80 County of Wayne v. Hathcock., 684 N.W.2d 765 (Mich. 2004). 
81 Merrill, supra note 53, at 18. 
82 S.W. Ill. Dev. Auth. v. Nat’l City Envtl. L.L.C., 768 N.E.2d 1 (Ill. 2002). 
83 Id. at 3. 
84 Id. at 9. 
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2.  IMPACT ON MINORITIES, ELDERLY AND DISADVANTAGED 
 

“Takings possess the possibility for imposing arbitrary harms on a powerless political 
constituency.”85  This is the premise of the amici curiae brief filed by the NAACP, AARP, 
Hispanic Alliance, Citizens in Action, Cramer Hill Resident Association and the Southern 
Christian Leadership Conference.86  The amici offer three arguments to support their premise:  
 

(1) Eminent domain power has historically been used to target racial and 
ethnic minorities.  It was so widely used that instead of urban renewal that the 
term “Negro removal” was substituted.87  Unfortunately it is not a practice of 
the past only.88 
(2) Even absent abuse, takings for “economic development” will 
disproportionately affect neighborhoods with relatively high concentrations of 
racial and ethic minorities and the elderly.  Numerous takings have occurred 
where well-maintained properties owned by minorities or the elderly were 
seized for economic development purposes.89  Even when ethnic minority 
groups are not targeted, statistics confirm that takings for economic 
development still disproportionately impact these groups.  For example, in 
San Jose, California, 95% of the properties condemned were Hispanic or 
Asian owned, although minority groups only owned approximately 30% of 
businesses.90  Numerous similar examples are cited in the amici curie brief.91   
In the brief it is argued that these minority groups are disproportionately 
affected because they are particularly vulnerable to political and economic 
threats.  They are less likely, or unable, to contest the condemnation 
proceedings.92  
(3) The impact of takings on the elderly, minorities and the economically 
disadvantaged is different in kind from their impact on other populations.  
They are less able to deal with the consequences when their properties are 
condemned.  The fact that the property is targeted indicates that it is currently 
undervalued.  Courts don’t consider the potential value of the property after it 
has been seized and utilized by wealthier owners; the original owners are 
systematically under compensated.  In addition, the displaced individuals will 
typically have a difficult time finding adequate replacement housing.  It is 
particularly difficult for the elderly.     

 
 
 
 
 

                                                 
85 Elazar supra note 70 at 277. 
86 Brief of Amici Curiae National Association for the Advancement of Colored People, et al. , Kelo v. City of 
New London, U.S. (2005) (No.04-108). 
87 12 Thompson on Real Property 194, 98.02(e) (1994) (quoting James Baldwin) see also Wendell E. Pritchett, 
The “Public Menace” of Blight:  Urban Renewal and the Private Uses of Eminent Domain,21 Yale L. & Pol’y 
Rev. 1,6 (2003). 
88 See Charles Toutant, Alleging Race-Based Condemnation, New Jersey L. J., Aug. 2, 2004. 
89 See Dana Berliner, Condemnations for Private Parties Destroy Black Neighborhoods and Out with the Old” 
Elderly Residents are Prime Targets for Eminent Domain Abuses in Public Power, Private Gain: a Five-Year, 
State-by-State Report Examining the Abuse of Eminent Domain 102, 185 (April 2003). 
90 Derek Werner, Note:  The Public Use Clause, Common Sense and Takings, 10 B U. Pub. Int. L.J. 335,350 
(2001). 
91 Brief, supra note 86 at 10. 
92 See Laura Mansnerus, Note:  Public Use, Private Use, and Judicial Review in Eminent Domain, 58 N.Y.U.L. 
Rev. 409, 435-436 (1983). 
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3.  MAJOR PUBLIC POLICY CHANGES 
 

If public purpose takings are so necessary for urban renewal and economic development, why 
are so many strongly opposed to it?  Perhaps it’s because eminent domain is such a harsh 
governmental power.  It may benefit the community, but the burden rests on a very small group of 
people.  Eminent domain is clearly based on utilitarian values and finds little support in a country 
that purportedly embraces individual rights.   

Second, it is not consistent with our free market system.  In a market economy the market 
signals individuals and organizations to make decisions on resource utilization.93  Supply and 
demand influence property owners to respond to the market.  The decision making authority is at 
the lowest level of the economic system.  Private ownership is the basis of market allocation 
mechanisms.  

In contrast, in a planned economy decisions are made at a higher level by planning 
authorities. 94 Bribery, threats, and simple personal perceptions convince lower level individuals 
and organizations to comply with the planning directives.  Market economies and planned 
economies are mutually exclusive.   In the planned economies, “… resources are allocated in 
accordance with the instructions of planners, who thereby usurp the role of the market as allocator 
of resources.”95   

The Economist argues that the actions of the City of New London in the Kelo case amount to 
central planning.96  In a market economy, which is supposed to protect private property ownership, 
“…cities cannot take someone’s house just because they think they can make better use of it.”97 

 
 

VI.  CONCLUSION 
 

The U.S. Constitution provides that the power of eminent domain may be used to take private 
property when the taking is for a public use.  Many scholars argue that the framers of the 
constitution intended the term “public use” to be limited to a taking that occurs when the public has 
access to the property and will actually use it.  However, over the years many state courts have 
expanded the term to mean public purpose.  Under this expanded definition private property may 
be taken from one private party and given to another when economic development is anticipated.  
In the past, the Supreme Court has given a limited blessing to the expanded interpretation, but only 
when the property seized is determined to be blighted. 

There are several questions to be answered by the Supreme Court.  Is it constitutional to 
expand the definition of public use?  Even if it is deemed constitutional, is it good public policy to 
embrace public purpose as an open-ended alternative to public ownership or public access?  
Should the Court adopt the public purpose definition, but require a heightened political 
justification?   

Dire predictions have been made if the Supreme Court sides with the City of New London.  
Russell Kirk points out that the widespread acceptance of the public purpose rule will have a 
devastating effect on society.98  He continues: 
 

Freedom and property are closely linked.  Separate property from private 
possession, and Leviathan becomes master of all.  Upon the foundation of 
private property, great civilizations are built.  The more widespread is the 

                                                 
93 Paul R. Gregory and Robert C. Stuart, Comparative Economic Systems 20 (1999). 
94 Id. 
95 Id. at 20. 
96 Despotism by Stealth, Economist, Feb. 17, 2005, at http://www.economist.com (last viewed on March 3, 
2005). 
97 Id. 
98 Leviathan, supra note 13, at 3. 
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possession of private property, the more stable and productive is a 
commonwealth.99 

 
Eminent domain is a necessary evil.  However, if it is used too broadly, if government can 

seize property without acceptable reasons, then the entire concept of private property rights will be 
destroyed.  
 

APPENDIX A 
 

TABLE OF AMICUS BRIEFS BY PARTY SUPPORTED 
 

# Briefs supporting Petitioner Kelo Briefs supporting Respondent City of New 
London 

1 Property Rights Foundation of America, 
Inc. 

American Planning Association, the 
Connecticut Chapter of the American 
Planning Association, and the National 
Congress for Community Economic 
Development 

2 Better Government Association, Citizen 
Advocacy Center, DKT Liberty Project, 
National Institute for Urban 
Entrepreneurship, and Office of the 
Community Lawyer 

National League of Cities, National 
Conference of State Legislatures, U.S. 
Conference of Mayors, Council of State 
Governments, National Association of 
Counties, International Municipal Lawyers 
Association, and International City/County 
Management Association 

3 Reason Foundation State of Connecticut 
4 Becket Fund for Religious Liberty Mayor and City Council of Baltimore 
5 National Association of Home Builders and 

the National Association of Realtors(R) 
California Redevelopment Association 

6 Cascade Policy Institute, American 
Association of Small Property Owners, 
Grassroot Institute of Hawaii, James 
Madison Institute, John Locke Foundation, 
Illinois Policy Institute, Indiana Policy 
Review Foundation, Oregonians in Action 
Legal Center, Pioneer Institute, Sutherland 
Institute, and Tennessee Center for Policy 
Research 

Connecticut Conference Of Municipalities 
And The State Municipal Leagues Of 
Alabama; Arkansas, California, Colorado, 
Florida, Georgia, Illinois, Indiana, Iowa, 
Kansas, Kentucky, Louisiana, Maryland, 
Massachusetts, Michigan, Minnesota, 
Missouri, New Hampshire, New Jersey, 
New Mexico, New York, North Carolina, 
Ohio, Oklahoma, Pennsylvania, Rhode 
Island, South Carolina, South Dakota, 
Texas, West Virginia, and Wisconsin 

7 Merits of Mountain States Legal 
Foundation and Defenders of Property 
Rights 
 

Vermont, Delaware, Hawaii, Illinois, 
Maryland, Montana, New York, 
Oklahoma, Oregon, Rhode Island, South 
Dakota, Tennessee, and the District of 
Columbia 

8 Laura B. Kohr and Leon P. Haller, Esquire, 
Trustee, Owners of Lauxmont Farms 

City of New York 

                                                 
99 Id. 
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9 The Claremont Institute Center for 
Constitutional Jurisprudence 

Law Professors Robert H. Freilich, Richard 
Briffault, Julie Cheslik, Janice C. Griffith, 
Tim Iglesias, Julian Conrad 
Juergensmayer, Anita Miller, Thomas E. 
Roberts, Patricia E. Salkin, Edward J. 
Sullivan, Robert R. M. Verchick, Judith 
Welch Wegner, and Alan Weinstein 

10 New London R.R. Co., Inc.  
11 Tidewater Libertarian Party  
12 Jane Jacobs  
13 Professors David L. Callies, James T. Ely, 

Paula A. Franzese, Nicole Stelle Garnett, 
James E. Krier, Daniel R. Mandelker, John 
Copeland Nagle, John Nolon, J.B. Ruhl, 
Shelley Ross Saxer, A. Dan Tarlock, Laura 
Underkuffler, and Edward F. Ziegler 

 

14 Goldwater Institute, Bluegrass Institute for 
Public Policy Solutions, Center of the 
American Experiment, Commonwealth 
Foundation for Public Policy Alternatives, 
Ethan Allen Institute, Evergreen Freedom 
Foundation, Georgia Public Policy F 
foundation, Mackinac Center for Public 
Policy, and National Taxpayers Union 

 

15 King Ranch Inc.  
16 of John Norquist, President, Congress for 

New Urbanism 
 

17 Mary Bugryn Dudko, Frank Bugryn, Jr., 
Michael J. Dudko, Harry Pappas, Curtis 
Blanc, Pacific Legal Foundation, and 
Center for Individual Freedom 

 

18 NAACP, AARP, Hispanic Alliance of 
Atlantic County, Inc., Citizens in Action, 
Cramer Hill Resident Association, Inc., and 
the Southern Christian Leadership 

 

19 Develop Don't Destroy (Brooklyn), Inc. and 
The West Harlem Business Group 

 

20 New London Landmarks, Inc., the Coalition 
to Save the Fort Trumbull Neighborhood, 
and New England Legal Foundation 

 

21 Robert Nigel Richards, Charles William 
Coupe, Joan Elizabeth Coupe, and Joan 
Coupe 

 

22 Cato Institute  
23 K. Hovnanian Companies, LLC  
24 American Farm Bureau Federation and the 

Farm Bureau Federations of California, 
Connecticut, Florida, Indiana, Iowa, 
Kansas, Louisiana, Michigan, New Haven 
County, New Jersey, New York, North 
Carolina, Ohio, Oklahoma, Pennsylvania, 
Rhode Island, Texas, Utah, and Virginia 

 

25 America's Future Inc. and Somerset  
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Transmission & Repair Center 
26 The Rutherford Institute  
27 James M. Buchanan and Gordon Tullock 

and Pacific Legal Foundation 
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ABSTRACT 
 

EPILOGUE TO ECONOMIC DEVELOPMENT CONDEMNATION: EPITAPH FOR THE 
PUBLIC USE CLAUSE 

 
 

I.INTRODUCTION 
 

The judgment of the Supreme Court in Kelo v. City of New London100 has been determined.   
With the decision, one of the last nails in the coffin of private property rights has been hammered, 
the headstone has been ordered and the preacher is warming up for the eulogy.  Perhaps the only 
remaining question is where to inter the body.  The postscript might even include the caveat that 
should a more economically desirable use be found for the burial plot, our imaginary body could 
be disinterred, moved, and the cost charged to the decedent. 

In a split five to four decision rendered on June 23, 2005, the United States Supreme Court 
ruled in favor of the City of New London thus effectively declaring that “public use” and “public 
purpose” are synonymous; that condemnations of private property may be made even though the 
property will be thereafter conveyed to other private individuals without the necessity of access by 
or for the public.  For the most part, the makeup of the majority and minority were reasonably 
expected.  In the majority were Justices Stevens, author of the decision, Kennedy, Souter, 
Ginsburg, and Breyer.  In the minority were Justices Rehnquist, Scalia, Thomas, and O’Connor.  
Justice Kennedy joined the majority with a concurring opinion, and Justices O’Connor and 
Thomas penned dissenting opinions. 
 

II. THE MAJORITY DECISION 
 

Writing for the majority, Justice Stevens begins with lip service to the proposition that a 
taking would be inappropriate if the purpose were to “[confer] a private benefit on a particular 
private party”101 and that any taking based on a pretext of  public purpose would be similarly 
improper.  That having been said, the concept of use by the public requiring that the condemned 
property actually “be put to use for the general public” was emphatically considered rejected.102  
Apparent from the decision, the language of the Fifth Amendment denoting public use was too 
difficult for the Court to administer and too great and “impractical” a burden “given the diverse 
and always evolving needs of society.”103  Proceeding then to expressly approve the public purpose 
test Justice Stevens cites two cases, dating from 1894 to present, to justify the proposition that the 
Court has “repeatedly and consistently rejected [the] narrow test” of public use.104  The Court 
evidenced its overriding justification as that of public benefit by repeatedly referring, not to public 
use, but instead to public and societal need and welfare.105  Citing the extensive planning process 
that the City of New London had conducted and the socially desirable effect of economic 
rejuvenation, the Court specifically determined that “[b]ecause that plan unquestionably serves a 
public purpose, the takings challenged here satisfy the public use requirement of the Fifth 
Amendment.”106 
     Following disposition of the scope of the public use Justice Stevens moved to consideration of 
the petitioners’ assertion that a taking of the kind in Kelo “should require a reasonable certainty 
that the expected public benefits will actually accrue.”107  Citing the Midkiff 108decision, the Court 

                                                 
100 Kelo v. New London, No. 04-108, slip op., 545 U.S., 2005 WL 1469529 (2005). 
101 Id. at 7. 
102 Id. at 8. 
103 Id. 
104 Id. at 9. 
105 Id. at 10 and 13. 
106 Id. at 13. 
107 Id. at 17. 
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again reiterated its position that it will defer to the legislative enactments when they are “clear and 
its means are not irrational.”109   And, based on Berman110, upon recognition of the public purpose 
the identification and degree of taking are within the discretion of the legislative branch.111  In 
essence the Court determined that if a public purpose exists on any rational basis as espoused by a 
legislative body, condemnation is appropriate without regard to the extent or character of the 
seizure and no review of the likelihood of satisfaction of the goal is appropriate. 
     The concurring opinion by Justice Kennedy is perhaps significant only in demonstrating that he 
is less comfortable with the sweeping acceptance of the remainder of the majority.  Specifically 
Justice Kennedy seems to perceive that there is a greater danger of “incidental or pretextual public 
benefits.”112  Recognizing that a “more stringent standard of review … might be appropriate for a 
more narrowly drawn category of takings”113 there was no such necessity in the Kelo case due to 
the perceived public purpose and the extensive planning process. 
     The long and short of the decision would seem to be summarized as: 

 
1. Public Use is synonymous with public purpose, public benefit, public need, 
and public welfare; 
2. A legislative determination of public purpose will be virtually absolute 
unless it can be shown that such was irrational, with such burden resting on 
the challenging party; and, 
3. Upon meeting test 1 and 2, the extent and identity of property necessary to 
meet the public purpose rests with the legislative determination and the 
judiciary will defer to such determination. 

 
III. THE DISSENT 

 
     Four Justices, O’Connor, Rehnquist, Scalia, and Thomas dissented from the majority decision.  
Justice O’Connor filed an opinion in which Chief Justice Rehnquist and Justices Scalia and 
Thomas joined.  Justice Thomas also filed a separate opinion. In her opinion, Justice O’Connor 
reaffirmed the Court’s previous decisions in the Berman and Midkiff cases, but distinguished the 
Kelo case.  In contrast, Justice Thomas strongly criticized the decisions in both Berman114and 
Midkiff,115  and argued for a return to the original meaning of the Public Use Clause. 
 

 
A. THE O’CONNOR OPINION 

 
     In her dissent, Justice O’Connor first reiterates that a government may compel an individual to 
forfeit property for the public’s use, but not for the benefit of another private person.  However she 
continues to adhere to the interpretation of the law as set forth in Berman and Midkiff, i.e., “…in 
certain circumstances and to meet certain exigencies, takings that serve a public purpose also 
satisfy the Constitution even if the property is destined for subsequent private use.” 116 But she 
distinguishes the Kelo case by noting that in Berman and Midkiff there was an affirmative harm on 
society caused by the precondemnation use of the targeted property.  In the Kelo case this was not 

                                                                                                                  
108 Hawaii Housing Authority v. Midkiff, 467 U.S. 229 (1984). 
109 Id. at 242. 
110 Berman v. Parker, 348 U.S. 26 (1954). 
111 Kelo, No. 04-108, slip op at 18. 
112 Id. at 1 (Kennedy concurring slip opinion). 
113 Id. at 4. 
114 Berman, 348 U.S. 26. 
115 Midkiff, 467 U.S. 229. 
116 Kelo No. 04-108, slip op at 6. 
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true;117 the Court expanded the meaning of public use.  The targeted property in Kelo was not 
inflicting an affirmative harm on society.   
     In addition, O’Connor criticized the Court for allowing a taking when there was only a 
secondary or incidental benefit for the public.  She pointed out that nearly any lawful use of real 
private property can be said to generate some incidental benefit, such as increased tax revenue, 
more jobs, or aesthetic pleasure, to the public.118  O’Connor argued that by disregarding these 
requirements “public use” does not realistically exclude any takings.  Consequently there is no 
restraint on eminent domain.  “Nothing is to prevent the State from replacing any Motel 6 with a 
Ritz-Carlton, any home with a shopping mall, or any farm with a factory.”  
     A second criticism of the majority decision was that the Court put a special emphasis on the 
facts peculiar to the Kelo case.119  The Court was impressed that the economic development plan 
was the process of a careful deliberative process.  There was a multipart, integrated plan that 
promised an array of incidental benefits.  However there are two problems with this misplaced 
emphasis.  First, the decision does not require future planners to duplicate the process and second, 
it is just a process.  When the results of the process are only incidental benefits to the public, even 
the well planned economic development does not meet the requirement of “public use.” 
     Justice O’Connor also lamented that the fallout from the Kelo decision will not be random.120  
Those with disproportionate power and influence in the political process, probably large 
corporations and development firms, will the beneficiaries.  Those with fewer resources will be the 
victims. 

 
B.  THE THOMAS OPINION 

 
     Although Justice Thomas joined in Justice O’Connor’s dissenting opinion, he would go farther 
and overturn Berman and Midkiff also.121  He stated, “Today’s decision is simply the latest in a 
string of our cases construing the Public Use Clause to be a virtual nullity, without the slightest 
nod to its original meaning.”122  The key here is “original meaning.”  To develop his interpretation 
of original meaning Justice Thomas first cites Blackstone for the proposition that “the law of the 
land…postpone[s] even public necessity to the sacred and inviolable rights of private property.”123  
Second, he discusses at length the fact that the Fifth Amendment requires that public property may 
only be taken for public use.  He concludes that the term “public use” means that either the 
government or its citizens as a whole must actually “employ” the taken property.124  The concept 
of incidental public benefits does not fit in the definition of public use.  It may fit the definition of 
“General Welfare,” a term used elsewhere in the Constitution, but General Welfare is not the term 
employed in the Takings Clause.125 
     Next, Justice Thomas cites back to early American eminent domain practice to support his 
understanding of the Public Use Clause. 126  He notes that states employed the eminent domain 
power to provide quintessentially public goods.127  Examples are public road, toll road, ferries, 
canal, railroads, and public parks.  All of these projects have one thing in common; the public 
could legally use and benefit from them equally. 

                                                 
117 Id. at 8. 
118 Id. 
119 Id. at 11. 
120 Id. at 12. 
121 Id. at 11. 
122 Id. at 2. 
123 Id. at 1.   
124 Id. at 4.   
125 Id. at 5. 
126 Id. at 7. 
127 Id. at 8. 
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     Justice Thomas also objects to the Court’s deviation from the Public Use Clause by allowing 
legislatures to define the scope of valid public uses.128  He argues that there is no justification for 
affording almost insurmountable deference to legislative conclusions.  He sees the definition of the 
scope of public use to be a legal question, not legislative. 
     Last, Thomas asserts that Berman and Midkiff erred by equating the eminent domain power 
with the police power of States.129  There are two distinct questions that have been erroneously 
applied as if they were interchangeable.  The question, “Can the State take property using the 
power of eminent domain?”  should not be confused with, “Can the State regulate property 
pursuant to the police power?”  For example, in Berman, if the property were blighted then 
nuisance law should have been applied to remedy the problem, not eminent domain. 
     Justice Thomas agrees with Justice O’Connor that, “The consequences of today’s decision are 
not difficult to predict, and promise to be harmful.”130  Losses will disproportionately fall on poor 
communities.131  They are less likely to put their lands to the highest and best social use, and they 
are the least politically powerful.  He notes that those who have been displace by urban renewal 
projects have been mostly nonwhite. 

 

 
IV. CONCLUSION 

 
     The Court held that the city of New Haven’s economic development plan did not violate the 
Fifth’s Amendment’s Takings Clause; the city’s proposed disposition of petitioners’ property 
qualifies as a “public use.”  In reaching this decision the Court emphasized two aspects of the case.  
First it emphasized that the city had an integrated development plan designed to revitalize its ailing 
economy.  Second, the Court reflected on its longstanding policy of judicial deference to 
legislative judgments in this field.  It rejected the idea that a heightened standard of judicial review 
is warranted when the public purpose allegedly justifying use of eminent domain power is 
economic development. 
     In her dissent Justice O’Connor eloquently summarized the consequences of the Court’s 
decision. 
 

Today the Court abandons this long-held, basic limitation on government 
power.  Under the banner of economic development, all private property  is 
now vulnerable to being taken and transferred to another private owner, so 
long as it might be upgraded--i.e., given to an owner who will use it in a way 
that the legislature deems more beneficial to the public--in the process.  To 
reason, as the Court does, that the incidental public benefits resulting from the 
subsequent ordinary use of private property render economic development 
takings “for public use” is to wash out any distinction between private and 
public use of  property--and thereby effectively to delete the words “for 
public use” from the Takings Clause of the Fifth Amendment. 
 

     For those who favor the opinions of Justices O’Connor and Thomas, there are few safeguards to 
protect the concept of private property.  One would be to enact state legislation that would limit the 
definition of public use.  Takings for economic development plans could be prohibited.  Second, 
the public would retain greater control of eminent domain if the decision-making were required to 
be made by elected, not appointed officials.  Third, extensive public hearing could be required 
before private property could be condemned.  
     If safeguards are not employed the result, as concluded by Justice Thomas, is that “Though 
citizens are safe from the government in their homes, the homes themselves are not.”
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