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I.  INTRODUCTION 
 

It is no secret that medical malpractice and heath insurance in general is a hotly debated topic 
in America today.  Limiting a plaintiff's non-economic recovery for medical malpractice is at the 
forefront of the debate, as evidenced by President Bush's focus on this topic in his 2003 and 2004 
State of the Union Addresses.1  Since the beginning of 2005, President Bush has moved forward 
with his campaign pledge to institute a national damages cap of $250,000.2  In Texas, the $250,000 
limit on non-economic damages became effective on September 1, 2003.3  

Due to the damages caps, plaintiff's lawyers are finding it difficult to pursue potential medical 
malpractice cases.4  As a result, some injured Texas plaintiffs are looking to their employers to pay 
for a treating doctor's mistakes.   

How could an employee sue his or her employer for a doctor's treatment?  Managing a work-
related injury is typically handled by a state's workers' compensation scheme.  Texas employers, 
however, have the choice to opt-out or become "non-subscribers" to the Texas Workers' 
Compensation structure.5  As non-subscribers, many employers have established their own self-
funded plans under the Federal Employee Retirement Income Security Act ("ERISA") to treat 
and/or compensate injured employees.  Such plans allow an employer to manage the employee's 
healthcare and related costs, either directly or by outsourcing to a medical management company.  
Besides the advantage of being a large cost-savings mechanism, ERISA plans allow the employer 
immediate access to the employee's medical treatment history should a legal claim arise. 

Several plaintiff-employees who thought they received incompetent care under an employer's 
ERISA plan have recently filed suit against the employer, not the doctor, for inadequate medical 
treatment.  This paper discusses the implications of this development for non-subscriber employers 
and what steps can be taken to avoid liability under this theory. 

 
 

II.  IMPACT OF NON-SUBSCRIPTION 
 
An employer-defendant's non-subscriber status impacts a lawsuit in two key ways.  First, the 

employer loses the ability to assert contributory negligence or assumption of risk against the 
plaintiff-employee.6  Second, the injured employee must sue under general negligence principles.7  
To establish general negligence, a plaintiff must prove the following elements: (1) the existence of 
a legal duty; (2) a breach of that duty; and (3) damages proximately caused by the breach.8 
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As described below, employee-plaintiffs suing non-subscribing employers for negligent 
medical treatment cannot satisfy the first negligence prong because employers should not have a 
common law, statutory, or contractual duty to provide "proper" medical care to its employees. 

Plaintiff-employees have also broached the issue from another angle asserting that because an 
employer chose not to subscribe to the Texas Workers' Compensation structure and the employer 
chose to provide and administer an alternative plan, that the employer assumed a duty not only to 
administer the plan but also to properly treat an employee's injury.9  This is known as the "assumed 
duty" concept, which Texas courts have recognized in other contexts.10  Although this argument 
has not been made against an employer for providing a medical plan, a Texas Court of Appeals 
applied this rule by holding that a law firm "did not assume a duty to supervise or direct" a client's 
medical care by referring the client to a doctor that provided negligent treatment.11 
 
 

III.  ILLUSTRATIVE FACTS 
 

 
A.  ERISA PLAN 

 
For illustrative purposes, I will explain a sample plan for a large retail chain.  The employer 

has determined that as a cost-savings measure, it will opt-out of workers compensation in Texas.  
The employer maintains an ERISA plan that provides medical doctors and treatment to injured 
employees.  Each store location has an assigned primary care doctor and/or treatment facility.  
Physicians and facilities contact the retailer to become part of the plan and many are long-term 
participants.   

When an employee is injured at work, the manager sends the employee to the assigned 
primary care doctor or facility.  If the assigned doctor feels that care is needed beyond what he or 
she can provide, the doctor contacts the store manager.  The case is then passed to an out-sourced 
medical treatment group, who becomes responsible for case administration.  

 
 

B.  POTENTIAL PLAINTIFF 
 

A typical retail store claim is a slip-and-fall injury.  Assume that the plaintiff states that she 
slipped and fell and, as described above, the employee was sent to a medical provider under the 
employer's plan.  After several visits, the case was referred to the management group.   

The employee received treatment according to the management group's instructions and later 
became dissatisfied with the level of care she received.  She finds another doctor who states that 
the original treating physician did not correctly diagnose her condition.  When she decides to sue 
her employer, she claims that the employer is responsible for the doctor's allegedly improper 
diagnosis.   
 

 
IV.  EMPLOYER'S DUTY 
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A.  COMMON LAW DUTY 

 
An employer has no common law duty to provide its employees with medical care.  Texas 

employers do owe the following duties to their employees: (1) to provide a safe workplace; (2) to 
furnish employees with safe equipment to complete their work; (3) to exercise ordinary care in 
selecting co-employees; and (4) to establish and enforce safety rules.12  No duty is imposed on 
employers to provide medical treatment to employees.13  Moreover, no additional duty should be 
imposed on employers due to their non-subscriber status because Texas law does not even require 
that non-subscribers provide a medical plan to their employees.14 

As explained above, plaintiffs are seeking new mechanisms for recovering against negligent 
physicians.  To that end, they are beginning to assert a "negligent referral" cause of action against 
non-subscribing employers.  Before now, the modern use of the negligent referral cause of action 
in Texas has been primarily applied in the doctor-to-doctor context.   

It is well-settled that when a doctor makes a referral to another doctor, the referring physician 
must exercise ordinary care in selecting the other physician.15  The most recent case discussing 
doctor-to-doctor referrals is Jennings v. Burgess.16  Justice Gonzalez, in a concurring opinion, 
explained that although a referring physician bears no responsibility for a recommended 
physician's tortious acts, the referring physician can be held liable if he fails to exercise reasonable 
care in making the recommendation.17  

Moore v. Lee, the seminal doctor-to-doctor negligent referral case, discusses an employer's 
liability when directing an employee to a negligent doctor.18  First, Moore cites a 1910 Texas 
Supreme Court case holding that an employer is not liable for the negligence of an employer-
furnished physician unless the physician was the employer's agent.19  The Court goes on to quote 
the Ohio Supreme Court to describe possible liability when an employer provides care to its 
employees: 

 
If he [the employer] act[s] in good faith and with reasonable care in the 
selection of the physician or surgeon, and has no knowledge of the 
incompetency or lack of skill or want of ability on the part of the person 
employed, but selects one of good standing in his profession, one authorized 
under the laws of this state to practice medicine and surgery, he has filled the 
full measure of his contract, and cannot be held liable in damages for any 
want of skill or malpractice on the part  
of the physician or surgeon employed.20 

 
Several early twentieth century Texas cases addressed an employer’s duty to its employees 

when the employer provides a physician.21  These cases all dealt with employer-established trusts 
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funded by employees' wages and expended by employers to pay selected physicians and/or 
hospitals.22  An employer's liability turned on the trust's purpose.23  While an employer was not 
liable for the selected doctor's negligence, the employer was still required to use ordinary care in 
selecting a physician.24  Galveston, H. & S.A. RY. Co. v. Hennigan held that "no duty rests upon a 
master to furnish his servants with medical and surgical treatment, yet if he undertakes to furnish 
such treatment, the law imposes on him a duty to use reasonable care and diligence in engaging the 
services of a competent and skillful physician and surgeon."25   

The best argument a plaintiff could make against a modern day employer is that if an 
employer selects physicians, the employer should have a duty to use reasonable care in its 
selection.  However, arguably, this duty should not be extended to non-subscribers because the 
facts are distinguishable from the early twentieth century cases discussing this cause of action.  
First, self-funded ERISA plans are not financed by the employees; these plans are funded by the 
employer and usually provided to employees at no cost.  A second distinction is that the ERISA 
plans only apply to work-related injuries; the cited cases covered any employee ailment, whether 
the ailment occurred at work or not.  A third consideration is that most of the cases dealing with 
these issues were decided before Texas enacted its Workers' Compensation Scheme in 1913.  As 
discussed above, this statute imposes no additional duties on a non-subscriber and expressly 
defines an employee's ability to sue an employer for work-related injuries.  
 
 

B.  STATUTORY DUTY 
 

There is no statutory duty to provide medical care.  The fact that a non-subscriber chooses to 
provide a medical care plan does not give rise to a statutory duty to use ordinary care in making 
treatment decisions.  As a non-subscriber to Texas Workers' Compensation, an employer has no 
duty to provide a medical plan.26  Texas does require health insurance carriers, health maintenance 
organizations, and other managed care entities to "exercise ordinary care when making health 
treatment decisions" and imposes liability for a failure to do so.27  Employers, like the retail chain 
discussed above, are clearly not health insurance carriers or health maintenance organizations.  
Moreover, such employers are expressly excluded from the managed care entity definition.  
"Managed care entity" is defined as: 

 
[A]ny entity which delivers, administers, or assumes risk for health care 
services with systems or techniques to control or influence the quality, 

                                                                                                                  
selected physician's negligent amputation of an employee's foot); Poling v. San Antonio & A.P. RY. Co., 75 
S.W. 69 (Tex. Civ. App. 1903, writ ref'd) (held employer not liable for selected physician's negligent treatment 
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hospital's negligent refusal to treat employee's injured thumb and resulting injuries); Thomas v. Postal 
Telegraph-Cable Co., 65 S.W.2d 282 (Tex 1933) (held employer not liable for selected physician's negligent 
treatment of employee's tonsillitis). 
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25 76 S.W. 452, 454 (Tex. Civ. App. 1903, no writ). 
26 See Tex. Lab. Code Ann. §§ 401-506 (Vernon 1996 & Supp. 2004). 
27 Tex. Civ. Prac. & Rem. Code Ann. § 88.002(a) (Vernon Supp. 2004). 



 
accessibility, utilization, or costs and prices of such services to a defined 
enrollee population, but does not include an employer purchasing coverage 
or acting on behalf of its employees or the employees of one or more 
subsidiaries or affiliated corporations of the employer or a pharmacy 
licensed by the State Board of Pharmacy.28 (emphasis added) 
 

The only Texas case addressing this provision states that the Health Care Liability Act29 "regulates 
health insurance carriers, health maintenance organizations and managed care entities by 
specifically addressing their health plans and not the ERISA plans of employers."30  Therefore, the 
Health Care Liability Act does not create a statutory duty for non-subscribing employers to provide 
a certain level of medical care. 

As described above, most self-funded employer plans are governed by ERISA.  According to 
ERISA, each plan must be administered by a fiduciary exercising the "prudent man standard of 
care."31  A fiduciary may be liable for any breach of its fiduciary duties.32  The U.S. Supreme Court 
recently held that medical treatment decisions made by a health maintenance organization’s 
(HMO) physician employees are not ERISA "fiduciary acts."33  Under this reasoning, if an HMO 
was not liable for decisions made by its physician-employees, then a non-medical employer 
certainly should not be liable for treatment decisions made by non-employee doctors that 
participated in a non-subscriber's ERISA plan. 

 
 

C.  CONTRACTUAL DUTY 
 

Self-funded ERISA plans do not create a contractual duty to provide medical care to 
employees.  Although such plans create duties explained by ERISA, these are separate and distinct 
from duties arising under a contract.  One duty under ERISA is that all plans must include a 
Summary Plan Description ("SPD") describing the self-funded ERISA program.34  A careful 
employer will ensure that its plan and related SPD clearly state that the plan is governed only by 
ERISA and is not a contract.  As a matter of course, most plans and SPDs expressly state the 
guidelines that an injured employee must follow to receive benefits under the plan.  In order to 
manage healthcare costs, most require that an employee see an "Approved Physician" at an 
"Approved Facility."  

To avoid any confusion, and more specifically, to avoid claims regarding the adequacy of 
care, most plans also include a statement that an employee may seek medical care outside of the 
plan at the employee's discretion and own expense.  Further insulation is provided by provisions 
addressing plan administration; these provisions give the Plan Administrator (the employer) 
discretion and final authority to interpret and implement the plan.  The Plan Administrator is also 
given the right to adopt rules and procedures to administer the plan.  Thus, employers may 
establish a plan to provide medical care to injured employees, but the creation of such a plan does 
not generate a contractual duty to do so. 

 
 

V.  PRACTICAL DEFENSES 
 
 

A.  WE'RE NOT PRACTICING MEDICINE 
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As plaintiffs look for new methods of recovery for their alleged injuries, employers who 
provide their own self-funded ERISA plans will be targeted along with anyone else creative 
plaintiffs can name.  Thus, employers must be ready to defend themselves against such attacks. 

The most logical response is that employers cannot be liable for negligent medical 
"treatment" because, according to Texas law, they are incapable of providing medical treatment.  
Texas requires a medical license to provide medical treatment, a license that most employers 
cannot possess.35   

An HMO successfully made this argument in 1987 – that it was not liable for the negligence 
of the doctors in its association.36  The plaintiffs, Ruth Williams and her husband, sought damages 
for negligent medical care of Mrs. Williams’ right thumb nail, which was ultimately removed.37  
Mrs. Williams claimed that the HMO was negligent in permitting the unsanitary conditions that 
caused her nail infection and in placing her on a drug without performing certain tests.38  The 
HMO sent the Williams’ interrogatories and asked them to state each act and failure to act that 
showed negligence attributable to the HMO.39  Their responses alleged misdiagnosis and/or 
medical mistreatment of Mrs. Williams’ condition, including allegedly inappropriate prescriptions; 
therefore, every response constituted the practice of medicine.40  

The HMO filed a motion for summary judgment that it could not be liable as a matter of law 
because it was incapable of practicing medicine. 41  The court granted the HMO’s motion for 
summary judgment because the plaintiff only alleged negligent acts or omissions that involved the 
practice of medicine, which an HMO is barred from doing by statute.42  Furthermore, the court 
held that the HMO did not hold itself out as a practitioner of medicine.43  Most non-subscribing 
employers will meet these criteria and could make the same assertion. 

 
 

B.  PHYSICIANS ARE INDEPENDENT CONTRACTORS 
 

Another successful defense used in Williams is that physicians are independent contractors.  
In Williams, the HMO's summary judgment motion included assertions that: (1) the doctors the 
HMO contracted with to provide its members with medical care were independent contractors, so 
the HMO could not be liable on any theory of agency or respondent superior; (2) none of the three 
physicians that treated Mrs. Williams were agents, servants or employees of the HMO; and (3) the 
companies that manufactured the drugs that Mrs. Williams was given were not agents, servants or 
employees of the HMO.44  The court's decision to grant the HMO’s summary judgment included 
an inspection of an affidavit by the HMO’s President explaining that the HMO exercised no 
control or direction over the physicians, the medical group, or the drug manufacturers.45  It is 
logical that if an HMO can succeed with this argument, so could an employer. 

As a practical matter, employers should ensure their contracts with medical providers and 
doctors are in writing and plainly communicate that treating physicians are independent 
contractors.  The most important factor in classifying an independent contractor relationship is the 
employer's right to control another's work.46  Employers should maintain no control over a 
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physician's work and should provide the physician with complete autonomy over the means and 
details of treatment decisions.  Additionally, to make the physician's independent contractor status 
clear, a provision should be included in the plan and SPD that "no Approved Physician or 
Approved Facility is an agent of the Employer."   

 
C.  INTERVENING AND SUPERSEDING CAUSATION 

 
A third possible argument for employers is intervening and superseding causation.  The 

employer could assert that the treating physician was the "sole proximate cause" or a "new and 
independent cause" of any negligent treatment the plaintiff received.  Under Texas law, a 
defendant may establish that it is not liable because the event in question was caused by another's 
negligence – that the other person was the "sole proximate cause" of the plaintiff's injuries.47  In 
response to an employee's claim of negligent medical treatment, the employer could argue that it 
did not "treat" the employee.  Because the treating physicians were the only actors who could have 
caused negligent medical treatment, the treating physicians were the sole proximate cause of 
injury. 

A new and independent cause is defined as a separate and independent agency's act or 
omission that destroys the causal connection between the defendant's negligent act or omission and 
the plaintiff's alleged injury.48  The actions by the second actor become the immediate cause of the 
injury.49  The threshold issue in proving that a second actor's negligence is a new and independent 
cause is forseeability; the new and independent cause must be one that the original wrongdoer 
could not have foreseen.50  An employer may assert that a physician’s negligent treatment was the 
"immediate" cause of the employee's alleged injuries and that the employer could not have 
foreseen the doctors' negligence.  Due to the novelty of this claim by plaintiff-employees, the 
viability of these possible defenses has not been confirmed or denied by judicial decisions.  

 
 

VI. CONCLUSION 
 

The current limits on medical malpractice recovery have forced plaintiffs to look for other 
possible defendants from whom to recover for a treating physician's negligence.  The most recent 
targets have been Texas employers who are non-subscribers to the Texas Workers' Compensation 
structure and who provide their own self-funded ERISA plan.  As discussed above, employers do 
not have a common law, statutory, or contractual duty to provide "proper" medical treatment.  At 
most, courts could hold that employers are required to use ordinary care in selecting a treating 
doctor.  Notably, even this task may be outsourced to a medical management company.   

The keys for non-subscribing employers to insulate themselves from potential liability are: 
(1) clear definitions in the ERISA plan and associated SPD; (2) clear contracts with medical 
management companies and the treating physicians detailing the independent nature of their 
decisions; and (3) clear dissemination of the plan to employees.  Finally, employers should refrain 
from playing doctor – the potential liability is not a game.  
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49 Morris, 78 S.W.3d at 53-54. 
50 Benitz v. Gould Group, 27 S.W.3d 109, 116 (Tex. App.—San Antonio 2000, no pet). 


