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As we move into the twenty-first century, modern technological advancements enable us to 

transcend geographic and political boundaries as we enter the global marketplace with a “click of a 
mouse.”  The same simple “click of a mouse,” however, makes it much more likely that an 
individual will engage in a legally complicated interstate or international transaction without 
realizing the legal and economic consequences of his or her actions.1  As more laws are passed to 
regulate the internet and internet disputes become more prevalent, many countries are looking to 
cybercourts as a solution for the global enforcement of cyberrights.  Although cybercourts are 
better equipped (literally and figuratively) to address the legal complexities peculiar to internet 
disputes, scholars claim that the Seventh Amendment prevents Congress from utilizing these new 
forums because modern cybercourts do not facilitate civil jury trials.2  The effective enforcement 
of civil cyberrights is an important concern as e-commerce continues to grow; this Article 
addresses the Seventh Amendment limitations, if any, to the adjudication of civil cyberrights in a 
cybercourt. 

This Article asserts that while cybercourt is not appropriate for every type of internet dispute, 
it is appropriate for many internet disputes, especially when the dispute revolves around the 
documentary evidence of a faceless, impersonal transaction.3  The ability of one party to demand a 
civil jury trial unnecessarily complicates an already legally complicated transaction.  This begs the 
question, should one receive more rights in the resolution of a dispute than one’s choice of medium 
in entering into the transaction accommodates?   

This Article focuses on the Seventh Amendment’s right to civil jury trial in the context of 
cybercourts and finds that the Seventh Amendment does not universally bar cybercourts from 
adjudicating civil cyberrights.  Whether a particular internet dispute will be subject to the 
jurisdiction of a cybercourt, however, will turn on the classification of the dispute as “public”, 
“private,” or “purely private.”  With cyber law still in its infancy, it is hard to tell exactly where 
internet disputes will fall out in this three-tiered classification.  This Article asserts that the Seventh 
Amendment does not prevent Congress from assigning many types of internet disputes to juryless 
cyber tribunals as long as the resolution of such disputes is integral to the federal regulation of the 
internet.  

Part I of this Article briefly discusses the legal complications of modern technology in 
regards to both the internet and the use of cybercourts.  Part II focuses on the Seventh Amendment:  
Part II, Section A provides an historical perspective on juries in America, while Part II, Section B 
analyzes the relevant Seventh Amendment case law with special attention provided to the 
application of the “historical” test before and after the enactment of the Federal Rules of Civil 
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1 See Micheal L. Rustad & Thomas H. Koenig, Article: Cybertorts and Legal Lag: An Empirical Analysis, 13 S. 
Cal. Interdis. L.J. 77, 91, 96 (2003).  (revealing that the federal courts dismissed 63% of the internet-related 
cases based on lack of personal jurisdiction in 2002 and that current internet cases are more likely to be filed in 
federal courts under diversity jurisdiction, than in state courts, which means the right to a jury trial under the 
Seventh Amendment is more likely to be an issue). 
2 See e.g.  Susan Nauss Exon, Article: The Internet Meets OBI-WAN KENOBI in the Court of Next Resort, 8 
B.U.J. SCI. & TECH. L. 1(2002).  Contracts containing arbitration clauses and jury waivers are outside the 
scope of this Article.  However, with cyber law still in its infancy, the extent of complications arising from 
contracting over the internet is still unclear.  If an e-contract is held to be void or fails to contain an arbitration 
or jury waiver provision, then we are forced to address Seventh Amendment. 
3 See Markman v. Westiview, 517 U.S. 370 (1996) (holding that while a jury may be required in patent cases, 
“the construction of a patent, including terms of art within its claim, is exclusively within the province of the 
court.”).  In patent cases, the interpretation of the patent is often the heart of the case.  Therefore, the theory is 
that the judge’s interpretation of the patent will most likely determine the outcome of the case.  In essence, the 
Supreme Court often gives deference to the Seventh Amendment by granting a jury trial, but then limits the 
actual issues a jury has authority to decide.   
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Procedure in 1938.  Part III concludes that the Seventh Amendment does not bar cybercourts from 
adjudicating most civil cyberrights and argues that the constitutional history of the Seventh 
Amendment supports such a conclusion. 
 

 
I.  THE LEGAL COMPLICATIONS OF MODERN TECHNOLOGY 

 
 

A.  THE NATURE OF INTERNET DISPUTES 
 

Businesses are undoubtedly beginning to recognize e-commerce as a valuable business tool 
and an important engine of economic growth.4  It is estimated that 1 billion people worldwide will 
be using the internet by 2005.5  Although accurately determining the dollar value of domestic and 
international e-commerce transactions is difficult, the United States General Accounting Office 
estimates that the United States’ e-commerce transactions totaled more than $1.1 trillion in 2002.6  
The real value of e-commerce transactions is much larger because this figure only includes 
transactions in manufacturing, retail, merchant wholesale, and selected service industries, and does 
not include sales of goods valued at less than $2500.7   

The “rapid growth in the use of Internet-based computer technologies over the past several 
years” changed the way we do business.8  The internet’s ability to transcend geographic and 
political boundaries with the “click of a mouse” creates a global marketplace that facilitates new 
transactions and business relationships.9  Businesses are increasingly turning to e-commerce as a 
means to expand their market base, reduce transactional costs, and streamline the production 
process.10  Businesses can now advertise and sell products or services over the web to a global 
market for a fraction of the traditional transactional costs.11  E-commerce provides advantages to 
the consumer as well.  Consumers now have access to a global shopping mall from which they can 
view information and purchase products from someone thousands of miles away without ever 
leaving the comfort of their home or office.  To many people, this global shopping mall of products 
and information appears to be a global jackpot.   

The internet promotes carelessness, though, as people quickly and effortlessly share 
information and transact business online without a second thought.  The simple “click of a mouse” 
makes it much more likely that an individual will engage in a legally complicated, interstate or 
international transaction without realizing the legal and economic consequences of his or her 
actions.  Our established legal framework is based on recognizable geographic boundaries that give 
the parties jurisdictional notice of a sovereign’s authority to regulate the transaction.  The internet, 
however, does not provide any sign posts warning internet users of a sovereign’s governing 

                                                 
4 See U.S. General Accounting Office, International Electronic Commerce Definitions and Policy Implications 1 
(2002). 
5 Susan S. Westin, U.S. General Accounting Office, Trade With The European Union Recent Trends and 
Electronic Commerce Issues 5 (1999)[hereinafter USGA EU Trade]. 
6 See Jochen Zaremba, Article: International Electronic Transaction Contracts Between U.S. and EU 
Companies And Customers, 18 Conn. J. Int’l L. 479, 479 (Spring 2003).  In 2000, Forrester Research, an 
independent research firm analyzes technological trends, estimates that U.S. on-line exports accounted for $7.4 
billion (0.69 percent of total U.S. exports) and on-line imports accounted for $16.2 billion (1.12 percent of total 
U.S. imports).  U.S. General Accounting Office, International Electronic Commerce Definitions and Policy 
Implications 11 (2002)[hereinafter USGA Int’l E-Commerce] (stating the U.S. General Accounting Office does 
not collect statistics specifically on international e-commerce).  Forrester Research also predicts international e-
commerce will make up 20.5 percent of total U.S. exports and 25.6 percent of total U.S. imports by 2004.  Id. at 
11. 
7 See USGA Int’l E-Commerce note 5, at 15-21. 
8 See USGA EU Trade note 5, at 1. 
9 See id. 
10 See id. 
11 See id. 
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authority.  Many times, internet users may not even realize that they are engaging with someone 
located in another state or country, much less that another state’s or country’s laws may govern the 
transaction.12  This lack of awareness and confusion over which sovereign’s laws would govern the 
transaction make it extremely difficult for businesses and consumers to know their rights and 
obligations under the law, let alone comply with them.  With cyberlaw still in its infancy, the 
liability costs for failure to comply with the laws of a different jurisdiction may be considerable 
and the true cost of online interactions may be much greater than businesses and consumers 
originally anticipated.  For that reason, many are debating how to address the increased likelihood 
that internet interactions will trigger conflicts of jurisdiction, law, and policy among different 
sovereigns. 
 
 

B.  RESOLVING INTERNET DISPUTES WITHIN OUR ESTABLISHED LEGAL FRAMEWORK 
 

Scholars acknowledge that there is often a “legal lag” between the creation of a new 
technology and the development of laws governing the use of that new technology.13  As former 
President Richard Nixon pointed out, in the year 1905, all of American automobile case law could 
be contained within a four-page law review article.  Three decades later, a “comprehensive, 
detailed treatment [of automobile law] would call for an encyclopedia.”14   

Michael L. Rustad and Thomas H. Koenig recently released an empirical analysis on 
cybertort cases from 1992 to 2002 (Rustad-Koenig Study).15  The Rustad-Koenig Study revealed 
that the number of cybertort cases has actually been relatively low in the first decade of internet 
litigation.16  Rustad and Koenig suggest that the limited number of cases is due to the “legal lag” 
phenomenon.17  The internet, itself, is still a relatively recent invention and the first judicial 
opinion to mention the “internet” only occurred in 1991.18  While the Rustad-Koenig Study focuses 
mainly on cybertorts, it makes clear that existing tort remedies do not adequately address 
cyberwrongs.19  Therefore, we are likely to see an increase in internet litigation as legislatures pass 
new laws to address these cyberwrongs. 

As Congress enacts new legislation to address issues in cyberspace, an analogy between 
admiralty law and cyberspace is often drawn.  It is, therefore, beneficial to note that admiralty 
cases are not subject to the Seventh Amendment’s right to jury trial.  In an article discussing 
whether jury trials should be available in admiralty cases, Gary T. Sacks and Neal W. Settergren 
point out: 

 
The goal of uniformity in admiralty matters is closely related to other 
important public policies, including the promotion of optimal interstate and 
international relations and the free flow of commerce.  Admiralty courts 
frequently must resolve shipping issues of national and international 
importance, and the Supreme Court has described maritime law as having an 
“intimate relation . . . to interstate and foreign commerce.”20  Admiralty cases 
frequently involve foreign individuals and businesses, not to mention the 

                                                 
12 See Zaremba, supra note 6 at 480-81.  
13 See Rustad & Koenig, supra note 1 at 78. 
14 See id. (citation omitted) (citing Richard M. Nixon). 
15 See id. 
16 See id. at 84(explaining that the study excludes Internet-related small claims actions, because there was no 
reliable reporting service for such claims).   
17 See id. at 77. 
18 See United States v. Morris, 928 F.2d 504 (2d Cir. 1991) (finding Morris guilty of releasing an internet worm 
that affected thousands of computers throughout the United States) and Michael Hauben, History of ARPANET, 
available at http://www.dei.isep.ipp.pt/docs/arpa.html (last visited Mar. 4, 2005).  
19 See Rustad & Koenig, supra note 1 at 84. 
20 See S. Pac. Co. v. Jensen, 244 U.S. 205, 216-17 (1917) (stating “the Constitution was designed to establish . . 
. uniformity in respect to maritime matters”).   
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states themselves and other nations.  Accordingly, there are in admiralty often 
politically significant stakes, in addition to the private interests of the nominal 
litigants. . . . Colonial attempts to assign admiralty matters to juries were 
short-lived because of the interstate and international conflicts that ensued.  
Although, we may no longer need to fear war resulting from an imprudent 
verdict, as Americans did in Hamilton’s day, concerns for harmony in our 
interstate and international relations remain acute. . . . Because our global 
economy demands that Americans receive fair treatment in courts abroad, it 
is necessary to provide fair and uniform application of these laws in our 
courts.  As Judge Frank explained, and as experience has otherwise shown, 
juries cannot be trusted with these critical public policy concerns when 
applying the law and their indifference to them cannot be permitted.21 
 

Prior to the ratification of the U.S. Constitution, Alexander Hamilton addressed the issue of trial by 
jury in admiralty cases in The Federalist Papers: 
 

Juries cannot be supposed competent to investigations that require a thorough 
knowledge of the laws and usages of nations; and they will sometimes be 
under the influence of impressions which will not suffer them to pay 
sufficient regard to those considerations of public policy which ought to 
guide their inquiries.  There would of course be always danger that the rights 
of other nations might be infringed by their decisions, so as to afford 
occasions of reprisal and war.  Though the proper province of juries be to 
determine matters of fact, yet in most cases legal consequences are 
complicated with fact in such a manner as to render the separation 
impracticable. 22 

 
As with admiralty cases, internet disputes are much more likely to address conflicts of interest 

between sovereigns and involve international treaties, conventions, and laws that are unfamiliar to 
a broad section of our society.  There is very little benefit to having a group of lay persons exercise 
their collective knowledge of local societal norms and customs on disputes that involve 
international laws and customs with which they have no familiarity.  Thus, to the extent internet 
cases are analogous to admiralty cases, constitutional history supports the adjudication of 
cyberrights in a non-jury forum.  

 
 

C.  CYBERCOURTS—A SOLUTION TO THE GLOBAL ENFORCEMENT OF CYBER LAWS 
 

Cybercourts, also known as virtual courts or cyber tribunals, now exist in Michigan, Ohio, 
Puerto Rico, Australia, and the United Kingdom.23  Cybercourts permit the presentation of 
evidence online and, with the help of video conferencing, allow the court to hold informational 
hearings and receive witness testimony online if the need arises.24  In the Federal “e-Court” of 
Australia, if a judge thinks a case is appropriate for e-Court, a clerk notifies all the parties and 

                                                 
21 Gary T. Sacks & Neal W. Settergen, Juries Should Not Be Trusted To Decide Admiralty Cases, 34 Mar. L. & 
Com. 163, 170-71 (2003). 
22 The Federalist No. 83 (Alexander Hamilton). 
23 Exon, supra note 2 at 5.  Many other jurisdictions are in the early phases of adopting modern technology to 
allow the filing of court documents, such as pleadings and motions, online.  See generally Travis County, Texas, 
Local Rules of Civil Procedure and Rules of Decorum, Chapter 19:  Electronically Transmitted Court 
Documents, available at http://www.co.travis.tx.us/district_courts/text_files/local_rules/local_rules_19.asp (last 
visited Apr. 28, 2005). 
24 See Exon supra note 2 at 7 (advocating the adoption of additional technology to accommodate jury trials in 
cybercourts). 
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issues them a user ID and password.25  The parties then submit motions, documents, and other 
evidence on-line and the judge renders orders on-line.26   

For other countries, the requirement of a jury trial is not a concern because most other 
countries have largely abandoned the use of civil jury trials.27  America, on the other hand, is 
constitutionally committed to the civil jury trial through the Seventh Amendment.  Efforts are 
under way to create a full-scale cybercourt known as the “International Cybercourt of Justice” to 
enforce cyberlaws.28  An “International Cybercourt of Justice” would benefit participating 
countries immensely because it would eliminate problems concerning recognition of foreign 
judgments.  Participating nations would gain the benefit of enforcing cyber laws against foreign 
individuals in return for agreeing to recognize the international court’s judgments against its own 
citizens.  Because it is very likely that such an international cyber tribunal will not accommodate 
civil jury trials, the United States is forced to reconcile an American’s constitutional right to civil 
jury trial against America’s need to enforce cyber laws against foreign individuals. 

Part II of this Article will address the scope of the Seventh Amendment to determine whether 
an American’s constitutional right to a civil jury trial actually prevents Congress from assigning 
the resolution of international internet disputes to an international cyber tribunal. 

 
II.  THE SEVENTH AMENDMENT 

 
Historically, America has viewed juries as an essential part of its legal system.  The Seventh 

Amendment states: 
 

In Suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and no fact tried by jury, 
shall be otherwise re-examined in any Court of the United States, than 
according to the rules of the common law. 
 

The Seventh Amendment’s right to jury trial turns primarily on the definition of what 
constitutes “Suits at common law.”  The Supreme Court defines “Suits at common law” to not 
include suits at equity or admiralty.  Distinguishing between “Suits at common law” and suits in 
equity, however, has proved to be problematic.  The following sections describe America’s 
historical attachment to the civil jury system and analyze the relevant Seventh Amendment case 
law to determine whether the resolution of internet disputes in a juryless cyber tribunal creates a 
constitutional concern. 

 
A.  A HISTORICAL PERSPECTIVE ON AMERICAN JURIES. 

 
Although England did not permit the American colonies to replicate England’s traditional 

social structure and hierarchy of institutions based on legal privilege, the American colonies did 
manage to import parts of the English legal system, one of which was the jury trial. 29  The absence 
of a governing structure with any real authority in the colonies meant that the rulers were never far 
removed from the people and self-rule became a way of life.30  The jury system coincidentally 
taught the colonists to govern themselves and permitted them to perform a mediating function 

                                                 
25 See id. 
26 See id. 
27 See generally World Jury Systems 14 (Neil Vidmar ed., 2000).  Most other countries throughout the world 
use the inquisitorial mode of legal procedure, which is structured more around “a model of bureaucratic 
investigation.”   
28 See id. 
29 Id.  In America, the “royal governor was not quite a king, . . . for his opponents could appeal over his head to 
the English Parliament . . . the colonial assemblies were not quite like Parliament, since their enactments were 
subject to stringent review and possible rejection by the King and his ministers in London.” 
30 Id. 
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between English law and society.31  Eventually, the colonists came to rely on the jury trial to 
combat the oppressive and arbitrary rules dictated by a non-representative government thousands 
of miles away on the other side of the ocean.   

Beginning around the 1760’s, Parliament decided to reestablish its hold over the American 
colonies and capitalize on America’s growing economy.32  Through a series of various trade and 
revenue laws, Parliament created an intricate system of trade barriers and tariffs, which were 
designed to increase revenues and place England at the center of colonial trade. 33  American 
colonists believed that the restrictive trade arrangement was disadvantageous to their own 
economic interests and endangered the colonial economy.  With the help of the common-law jury, 
American colonists expressed their disapproval by refusing to convict violators.  The 
Massachusetts governor complained that “[a] Custom house officer has no chance with a jury,” and 
despaired that “a trial by jury here is only trying one illicit trader by his fellows, or at least by his 
well-wishers.”34   

Desperate to force the American colonists to “trade within the imperial pattern,” Parliament 
passed legislation that circumvented the common-law jury’s ability to frustrate enforcement of the 
laws.35  The result was the creation of a system of vice-admiralty courts in the colonies that, 
similar to England’s admiralty courts, did not require the use of juries.  However, the new vice-
admiralty courts were extremely controversial, because the court’s jurisdiction was not limited to 
resolving the traditional commercial maritime cases.36  Local customs officers soon began to 
bypass the common-law courts with their accompanying common-law juries for the juryless, vice-
admiralty courts that now had jurisdiction over breaches of the trade and revenue laws.37  
Parliament continued to antagonize the situation with the passage of the Sugar Act and the Stamp 
Act.38  Frustrated with the harsh and unfair laws and left with no legal means to express their 
outrage, American colonists began to express their frustration through actions just short of mob 
violence.39  Eventually, the Stamp Act Congress of 1765 reacted by declaring that “trial by jury is 
the inherent and invaluable right of every British subject in these colonies,” and that “the said act, 
and several other acts, by extending the jurisdiction of the courts of admiralty beyond its ancient 
limits, have a manifest tendency to subvert the rights and liberties of the colonists.”40 

Throughout the Revolutionary period, the “jury” symbolized the colonists’ struggle for 
independence.41  “Its reputation as a defender of liberty meant that it was destined to occupy a 

                                                 
31 Matthew P. Harrington,  The Economic Origins of the Seventh Amendment, 87 Iowa L. Rev. 145, 161 (2001). 
(citing Bruce H. Mann, Neighbors and Strangers 75 (1987)). 
32 See Stephen B. Presser & Jamil S. Zainaldin, Law and Jurisprudence in American History 28-29 (3d ed. 1995) 
(stating that by the middle of the eighteenth century, the American colonies were “beginning to rival the mother 
country in volume of trade and in population” and that “after London, the largest urban concentrations of 
Englishmen were in the New World”). 
33 See Harrington, supra note 31 at 161 (noting that the Navigation Acts prohibited foreign trade in the colonies 
by requiring all goods to be bought and sold through English ports and that violators of the Acts were subject to 
severe fines and even imprisonment). 
34 Id. at 163 (quoting a Massachusetts governor). 
35 Id. at 162. 
36 See id. 
37 See id. 
38 See id.  The Sugar Act required merchants to prove they were not involved in smuggling and authorized 
customs officials to carry seized vessels to Halifax, Nova Scotia.  “As a result, many merchants faced the 
prospect of losing their property because they could not afford the costs of defending it in such a remote place.”  
Id.  The Stamp Act required a revenue stamp to be affixed to all sorts of legal papers and expressly authorized 
the customs office to prosecute violators in either the common-law courts or the vice admiralty courts.  The 
Stamp Act further enraged American colonists, because it expanded the non-jury vice-admiralty court’s 
jurisdiction to include enforcement of inland revenue laws which had traditionally been subject to jury trial.  
39 See id. at 166-167 (explaining that “[t]hrough writs of prohibition issuing out of common-law courts, 
merchants in Rhode Island were able to bring the work of vice-admiralty courts to a halt for over two years”). 
40 See id. 
41 See id. at 168. 



Fall 2005/Resolution of Internet Disputes/7 
 

prominent place in the creation of the new government.”42  However, between the end of the 
Revolutionary war and the construction of the U.S. Constitution, America’s merchants and 
political elites began to seriously question the impact civil juries had on America’s developing 
economy, especially in regards to foreign nations.  During the Revolutionary war, colonial debtors 
refused to pay their debts.43  If an English creditor was able to bring suit, colonial juries often 
refused to issue a verdict in the creditor’s favor.44  The juries’ actions obviously led many 
American merchants and political elites to become concerned, because it was not a far stretch to 
see that American juries had the same power to impede American merchants’ debt collections as 
well.  In addition, American merchants were concerned that the world’s commercial traders would 
avoid doing business with the States because the new nation’s judicial system was unreliable, 
thereby endangering America’s relations with foreign nations.45 

Despite the political battle over jury trials in colonial America, the issue of civil jury trials 
received very little attention at the Constitutional Convention and the Constitution itself does not 
contain any provisions for a civil jury.  It appears that the Framers believed that one’s right to a 
civil jury trial did not rise to the level of needing constitutional protection, because Article III of 
the Constitution expressly provides for criminal jury trials.46  Furthermore, the states themselves 
varied so greatly in their approach to civil jury trials that many acknowledged it impossible to 
construct a workable constitutional provision for civil jury trials.47  The few discussions that did 
occur tend to support the assertion that the checks and balances provided by the new government 
adequately supplanted the protections traditionally provided by the civil jury, thereby making the 
preservation of civil jury trials constitutionally unnecessary.48   

During the ratification debates, anti-federalists argued that civil jury trials were essential to 
protect the people against abuse from government officials, especially in suits between the federal 
government and a citizen.49  The anti-federalists also believed that civil juries were a necessary 
check on judicial corruption.50  “After all, it was easier to corrupt a standing body of magistrates 
than a jury summoned for the occasion.”51  Although, concerns about judicial corruption and 
oppressive government were clearly on Americans’ minds, there was also the concern of English 
creditors and the need to protect the colonists’ economic rights.  Michael Harrington points out 
that the “economic argument . . . assume[d] center stage in many of the debates over the right to 

                                                 
42 Id. 
43 See id.  In the years leading up to the Revolutionary War, many American colonists became over extended 
financially to English merchants.  Hard currency was in short supply in America’s rural communities, so 
farmers financed their harvests on credit, “using future crops as collateral on loans for the building materials and 
goods they needed at that time.”  American farmers then shipped grown crops to England on consignment.  
Once the crops were sold, “the English merchants deducted the sums necessary to satisfy the planters’ debt and 
returned the surplus (if any)” to the farmer. Id.  By the time of the Revolutionary War, the American colonists 
owed English merchants approximately ₤4,930,656.  Id. 
44 Once hostilities began many colonies passed legislation interfering with British creditors’ ability to enforce or 
collect on the debts.  One of the primary points of contention during the negotiation of the peace treaty with 
Britain was the debt issue.  John Jay and John Adams believed that “honesty as well as the burgeoning credit 
needs of the fledgling undeveloped nation demanded that contracts be honored without reference to the wartime 
conditions.” Id. at 171.  At the end of the Revolutionary War, the countries agreed, “Creditors on either Side 
shall meet with no lawful Impediment to Recovery of the full Value in Sterling Money of all bona fide Debts 
theretofore contracted.”  The new nation also agreed to “earnestly recommend” that confiscated British property 
be restored.  Despite the agreement, many states passed acts “designed to frustrate enforcement of debt 
obligations.”   
45 See id. at 175. 
46 1 Max Farrand, Records of the Federal Convention of 1787, 1 (1966). It is important to note, however, that 
Article III of the Constitution does expressly require juries in criminal cases. 
47  Letter from Thomas Jefferson to James Madison (Dec. 20, 1787), reprinted in The Papers of Thomas 
Jefferson 649 (Julian P. Boyd ed., 1957).  See also Harrington supra note 31 at 185.  
48 See Harrington, supra note 31 at 185. 
49 See id.  
50 See id. at 187. 
51 Id. at 188.  
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jury in the state ratifying conventions.”52  To pacify the anti-federalists concerns and secure the 
ratification of the constitution, Madison drafted what Harrington refers to as an “economic 
comprise.”53  Comparatively little time was actually spent debating the amendments in Congress 
and the House seems to have passed over Madison’s two proposals concerning jury trials with 
almost no discussion. 54  According to Harrington, 

 
The “battle” over the right to jury trial was, after all, not fought at the level of 
political theory.  No one in the House or Senate ever put forward a coherent 
synthesis of the Seventh Amendment or what it attempted to “preserve.”  In 
reality, the Amendment was somewhat of a sop, designed to mollify anti-
federalists without arousing too much hostility from federalists who thought 
no amendments were necessary.55 

 
B.  SEVENTH AMENDMENT CASE LAW 

 
1.  EMERGENCE OF THE “HISTORICAL TEST” 

 
In an attempt to make sense out of a constitutional amendment devoid of any coherent 

synthesis, the Supreme Court chose to adopt a two-pronged historical test.  The first prong of the 
test asks “whether a case would have been one at common law in England in 1791.” 56  If so, then a 
jury trial was available according to the Seventh Amendment.  If the case fell under the jurisdiction 
of England’s equity or admiralty courts in 1791, however, then the trial would be by judge.57  If the 
cause of action did not exist back in the 18th century, then the courts look for an analogous cause of 
action that did exist in the 18th century to determine whether the nature of such action was legal or 
equitable.58  The difficulty in sifting through 18th century case law and the fact that learned 
scholars disagree on the result makes the first prong difficult, if not impossible, to determine.  
Regardless of whether an inquiry under the first prong is capable of determination, the court 
considers the nature of the remedy sought under the second prong.  If the remedy was one that 
traditionally existed at common law, such as money damages or recovery of a realty or chattel, 
then a jury trial was available under the Amendment.  If an equitable remedy, such as an injunction 
or other type of specific performance, was involved or there was no adequate remedy at common 
law, then the trial would be by judge.  Traditionally, the courts have given the second prong more 

                                                 
52 Id. at 189.  
53 See id.  Harrington stating, “Nearly everyone both in and out of Congress knew that the Senate had preserved 
the right to jury trial in diversity cases, while leaving admiralty and revenue suits to be tried, in most instances, 
without a jury.  The deal had been struck and, to a large degree, the anti-federalists had won:  suits that might 
have a direct effect on national interests, such as prize cases or civil prosecutions under the revenue laws, would 
be tried to judges sitting alone, while cases based on private-law rights would continue to be heard by juries.  
Strong federalists thus gave up their goal of limiting jury trial rights in all cases that might have an impact on 
the nation’s economic and commercial development in exchange for the acquiescence of the weaker federalists 
in the creation of an extensive [federal] system of lower courts.” 
54 See id. at 212.  There is little direct legislative history surrounding the Seventh Amendment. 
55 Id. at 226-227. 
56 “By ‘common law,’ the framers of the constitution of the United States meant, what the constitution 
denominated in the third article, ‘law;’ not merely suits which common law recognized among its old and settled 
proceedings, but suits in which legal rights were to be ascertained and determined, in contradistinction to those 
where equitable rights alone were regarded, and equitable remedies were administered; or where, as in the 
admiralty, a mixture of public law and of maritime law and equity was often found in the same suit.” Parsons v. 
Bedford, 28 U.S. 433, 446. 
57 See Karen Orren, Judicial Whipsaw Interest Conflict, Corporate Business, and the Seventh Amendment 17 
(1981).  Courts of equity and admiralty could employ an advisory jury if they felt it helpful in determining 
contested facts.  However, they were not required to do so. 
58 Chauffeurs, Teamsters and Helpers, Local No. 391 v. Terry, 494 U.S. 558, 566 (1990) (finding that “[a]n 
action for breach of a union’s duty of fair representation was unknown in 18th century England” and reaching 
different conclusions on the proper analogous 18th century action).  
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weight than the first.  As will soon be explained, the determination of a jury right based on a 1791 
English court system produces illogical results that are not based on reason but on the historical 
development of two competing dispute resolution forums. 

Application of the historical test prior to 1938 tended to favor equity jurisdiction over 
common law.  This bias was not “a per se result of the historical test or of the predominant role it 
gave the courts.”59  Instead, it was a result of the well-established practice in 1791 of permitting the 
equity court, once it had taken cognizance of a dispute, to administer complete relief, including the 
settlement of any claims that might otherwise have been brought before a civil jury.60  This 
practice, often referred to as the “clean-up doctrine,” was not historically available in the common 
law courts.  The next section explains the distinction between law and equity in the 1791 English 
court system and why early Seventh Amendment case law tended to favor equity jurisdiction.   

 
2.  1791 ENGLISH COURT SYSTEM 

 
In early England, as juries gradually came to replace trial by ordeal and trial by battle, a 

system of common law courts eventually developed.61  The common law courts served as one of 
several avenues for resolving disputes.  Citizens could also petition the King for relief from 
injustice.62  The King would then refer the petitions to the Chancellor, as his first minister and legal 
member of the King’s Council.63  The Chancellor presided over the Court of Chancery, otherwise 
known as the court of equity.   

Over time, the two distinct court systems gradually developed an ill-defined procedure for 
distributing cases between them.  The only acceptable reason for the Chancery to interfere with 
courts of law was the inadequacy of the remedy at common law.  However, it was up to the 
Chancellor to decide “what good conscience required and whether or not the legal remedy was 
sufficient.”64  F.W. Maitland explains the powers of the Court of Chancery: 
 

Now one thing the Chancellor may do in such a case is to invent a new writ 
and so provide the complainant with a means of bringing an action in a court 
of law.  But in the 14th century the courts of law have become very 
conservative and are given to quashing writs which differ in material points 
from those already in use.  But another thing that the Chancellor can do is 
send for the complainant’s adversary and examine him concerning the charge 
that has been made against him. . . . The defendant will be examined upon 
oath [by the Chancellor] and the Chancellor will decide questions of fact as 
well as questions of law.65 
 

In order for the Chancery to effectively protect against fraud, it was essential that the 
Chancery be able to prevent men from being able to execute judgments they had wrongfully 
obtained from courts of law.66  The Chancellor enforced his decision by means of the injunction.67  
Obviously, the courts at law did not like having their judgments rendered unenforceable by the 
Chancery.  As time went on a struggle for dominance between the common law courts and equity 
courts necessarily ensued.  The quarrel provided King James the opportunity to place himself as 

                                                 
59 See Orren, supra note 57 at 16. 
60 Id. 
61 James Levine, Juries and Politics 23 (1992) (explaining that the clergy were forbidden from taking part in 
trials by ordeal in 1215). 
62 Patrick Delvin, Note on the Suit at Common Law in England at the Time of the Seventh Amendment 7 
(1917). 
63 See id. 
64 See id. at 9. 
65 F.W. Maitland, Equity 5 (Cambridge University Press )(1920). 
66 See Delvin, supra note 61 at 8. 
67 See id. 
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“supreme over all his judges, and all his courts,” and therefore found in favor of the Chancery.68  
From this time forward, the Chancery had the upper hand.69  “It did not claim to be superior to the 
courts of law, but it could prevent men from going to those courts, whereas those courts could not 
prevent men from going to it.”70  Although “the Lord Chancellor’s powers were never formally 
confined,” the Chancery often explained their reasoning behind retaining jurisdiction, as opposed 
to transferring the case to the common law courts.71 

Although there was no clear distinction between the jurisdiction of the common law courts 
and Court of Chancery, it is possible to make some very broad generalizations.  The Chancery 
court exercised exclusive jurisdiction over causes of actions such as trusts, frauds, accidents, 
mistakes, and redemptions, because these actions had no remedy available at law.72  Plaintiffs 
pursuing a legal claim in a law court would seek help from the equity courts if the plaintiff needed 
discovery to prove his case or money damages alone did not provide adequate relief.  Only courts 
of equity could compel discovery and grant equitable remedies, such as specific performance and 
injunctions.  Likewise, a defendant sued at common law might invoke equity, for example, to get 
discovery in aid of his defense. 

 
A litigant once brought into Chancery, could not get out without the 
Chancellor’s leave. . . . If the party who started or was contemplating an 
action of law went to Chancery for a bill for discovery and was granted it, the 
Chancellor could stay the action until discovery was complete and then allow 
it to proceed; or he could take the claim over. He had the same choice when a 
plaintiff with a legal claim came to him for an injunction; he could keep the 
whole case or he could send it to the common law for judgment with a stay of 
execution.73 

 
The Chancellor had discretion to limit the cases that went to a jury in a number of ways.  

Actions of account were routinely held back from the jury, even though there was a remedy at law 
in these types of cases.  Originally, the Chancery attributed their retention of account cases to the 
advantage available in Chancery of compelling a party to account under oath.  However, it 
eventually became accepted that even where an account was all on one side and even after 
discovery had done its work, there might still be complications and difficulties which rendered trial 
by jury an ineffective instrument.74  The practicalities of a jury were addressed in other types of 
cases as well.  Gyles v. Wilcox, Barrow & Nutt involved a bill in equity to stay the printing of a 
book that was said to be the reprint of another author’s work.75  The Chancery court stated, “The 
court is not under an indispensable obligation to send all facts to a jury, but may refer them to a 
master, to state them, where it is a question of nicety and difficulty, and more fit for men of 
learning to enquire into, than a common jury.”76   

The shuffling of issues between equity and law is the result of history and not logic.77  The 
governing principle that resulted in the domination of equity over law up until 1938 was based on 
the fact that equitable remedies were not available in actions at law, but legal remedies were 
available in actions at equity.  Thus, if a mix of legal and equitable claims existed in a single 
dispute, the “clean-up doctrine” dictated that a complete resolution of the case could only be had in 

                                                 
68 Maitland, supra note 64 at 9-10. 
69 See Delvin, supra note 61 at 8. 
70 Id. 
71 Id. at 10. 
72 See id. at 12. 
73 See id. 
74 See id. at 26. 
75 26 Eng. Rep. 489, 490 (Ch. 1740). 
76 Id. at 490-91. 
77 See Delvin, supra note 61 at 21. 
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equity.78  As one scholar points out, this benefited businesses, because corporate litigants often 
prefer to have their legal affairs settled outside the reach of juries.79 
 

3.  ENACTMENT OF THE FEDERAL RULES OF CIVIL PROCEDURE IN 1938 
 

In 1938, the Federal Rules of Civil Procedure (the Rules) were enacted to govern the 
procedures of jury and non-jury trials in Federal District Courts.  The Rules abolished the 
procedural distinction between courts of equity and courts of law, but expressly stated an intent not 
to alter the substantive right to trial by jury.80  Today, under the Rules, litigants can combine both 
legal and equitable claims into a single “civil action” without waiving their rights to trial by jury.  
The Supreme Court used the liberal joinder of claims as an opportunity to declare the equitable 
“clean-up doctrine” “purely procedural” and shift the playing field in favor of the common law 
jury.81   

In Ross v. Bernhard, the stockholders brought a derivative suit against the corporate directors.  
The Ross Court acknowledged that a derivative suit was historically an equitable claim because the 
common law refused to permit stockholders to call corporate managers to account in actions at 
law.82  The Court went on to explain, however, that after the merger of law and equity “[p]urely 
procedural impediments to the presentation of any issue by any party, based on the difference 
between law and equity were destroyed.”  Therefore,  

 
In a civil action presenting a stockholder’s derivative claim, the court after 
passing upon the plaintiff’s right to sue on behalf of the corporation is now 
able to try the corporate claim for damages with the aid of a jury.83  The 
historical rule preventing a court of law from entertaining a shareholder’s 
derivative suit on behalf of the corporation is obsolete; it is no longer tenable 
for a district court, administering both law and equity in the same action, to 
deny legal remedies to a corporation, merely because the corporation’s 
spokesmen are its shareholders rather than its directors. . . .  The ‘expansion 
of adequate legal remedies provided by . . . the Federal Rules necessarily 
affects the scope of equity.’84 

 
The Ross decision eliminated the “clean-up” doctrine and shifted the playing field in favor of 

the jury trial.  The Court expanded the jury’s right still further by declaring the “Seventh 

                                                 
78 “[I]t is the general rule that a court of equity, in a suit of which it has taken cognizance, may administer 
complete relief between the parties even though this involves the determination of legal rights which otherwise 
would not be within the range of its authority.” Kinney-Coastal Oil Co. v. Kieffer, 277 U.S. 488, 507 (1928). 
79See Orren, supra note 57 at 11. 
80 See id. at 30.  Congress expressly stated:  “Such rules shall not abridge, enlarge or modify any substantive 
right and shall preserve the right of trial by jury as at common law and as declared by the Seventh Amendment 
to the Constitution.” 
81 Beacon Theatres, Inc. v. Westover, 359 U.S. 500, 509 (1959).  See Ross v. Bernhard, 396 U.S. 531 at 564 
(stating “this Court has carefully preserved the right to trial by jury where legal rights are at stake.”). “Where 
equitable and legal claims are joined in the same action, there is a right to jury trial on the legal claims which 
must not be infringed either by trying the legal issues as incidental to the equitable ones or by a court trial of a 
common issue existing between the claims.” Id. at 538.  See also Beacon 359 U.S. at 500; and Dairy Queen, Inc. 
v. Wood , 369 U.S. 469 (1962). 
82 Ross, 396 U.S. at 534. 
83 Id. at 532-534.  Interestingly enough, the Ross Court remarks in the text accompanying footnote 12-13 that 
the same conclusions could have been reached prior to the merger of law and equity courts.  See id. at 539-541. 
84 See  Beacon, 359 U.S. at 509.  See also Curtis v. Loether, 415 US 189, 197 (1974) (citations omitted) (stating 
“If the action is properly viewed as one for damages only, our conclusion that this is a legal claim obviously 
requires a jury trial on demand.  And if this legal claim is joined with an equitable claim, the right to jury trial 
on the legal claim, including all issues common to both claims, remains intact.  The right cannot be abridged by 
characterizing the legal claim as ‘incidental’ to the equitable relief”). 
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Amendment question depends on the nature of the issue to be tried rather than the character of the 
overall action.”85  In application of this principle the Court found the historically equitable claim to 
contain, among other essential elements, two “legal” elements:  (1)the existence of a valid claim on 
which the corporation could have sued, and (2) that the corporation itself refused to proceed after 
suitable demand.86  By parsing out the legal elements from an otherwise equitable claim, the Court 
emphasizes a strong preference in favor of the jury.  After Ross, it appears the right to jury trial is 
triggered if legal elements are required to prove the equitable claim itself.  The holding in Ross 
greatly expands the jury right beyond the traditional “common law” borders of 1791 England.87 

Interestingly enough, even though Ross expanded the scope of civil jury trials immensely, 
Ross is often cited as creating a “public rights” doctrine that restricts one’s jury right when 
Congress assigns the adjudication of a statutory claim to an administrative agency.88  Support for 
the “public rights” doctrine is found in a footnote in which the Ross Court propounded a third 
prong to the Seventh Amendment’s historical analysis:  “As our cases indicate, the ‘legal’ nature of 
an issue is determined by considering, first, the pre-merger custom with reference to such 
questions; second, the remedy sought; and, third, the practical abilities and limitations of juries.”89 

 
4.  THE “PUBLIC RIGHTS” DOCTRINE 

 
In Atlas Roofing Company v. Occupational Safety and Health Review Commission,90 the 

Supreme Court espoused the “public rights” doctrine when it addressed whether Congress could 
assign the adjudication of civil penalties for violation of a statute to an administrative agency and 
thereby deprive the defendant of his Seventh Amendment jury right.  The Supreme Court held: 

 
When Congress creates new statutory ‘public rights,’ it may assign their 
adjudication to an administrative agency with which a jury trial would be 
incompatible, without violating the Seventh Amendment’s injunction that 
jury trial is to be ‘preserved’ in ‘suits at common  
 
law.’91  Congress is not required by the Seventh Amendment to choke the 
already crowded federal courts with new types of litigation or prevented from 
committing some new types of litigation to administrative agencies with 
special competence in the relevant field.  This is the case even if the Seventh 
Amendment would have required a jury where the adjudication of those 

                                                 
85 Ross, 396 U.S. at 538. 
86 See id. 
87 See id. at 540-41 (noting that “before-merger class actions were largely a device of equity, and there was no 
right to a jury even on issues that might, under other circumstances, have been tried by a jury. . . . it now seems 
settled in the lower federal courts that class action). 
88See Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 42 (stating “This quite distinct inquiry into whether 
Congress has permissibly entrusted the resolution of certain disputes to an administrative agency or specialized 
court of equity, and whether jury trials would impair the functioning of the legislative scheme, appears to be 
what the [Ross] Court contemplated when . . . it identified ‘the practical abilities and limitations of juries’ as an 
additional factor to be consulted in determining whether the Seventh Amendment confers a jury trial right”).  
89 Id. at 538 (citing James, Right to a Jury Trial in Civil Actions, 72 Yale L.J. 655 (1963)). 
90 Atlas Roofing Company, Inc. v. Occupational Safety and Health Review Commission, 430 U.S. 442, 447-448 
(explaining that petitioners were cited under the Occupational Safety and Hazard Act and ordered by the 
Commission to pay fines and immediately abate pertinent hazards that violated a mandatory occupational safety 
standard.  Petitioners argued that the administrative enforcement scheme violated the Constitution because it did 
not provide for the intervention of a jury trial under the Seventh Amendment). 
91 Id.  (noting in a footnote that “the decision of the administrative tribunal in these cases on the law is subject to 
review in the federal courts of appeals, and on the facts is subject to review by such courts of appeals under a 
substantial-evidence test.  Thus, these cases do not present the question whether Congress may commit the 
adjudication of public rights and the imposition of fines for the violation to an administrative agency without 
any sort of intervention by a court at any stage of the proceedings”). 
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rights is assigned instead to a federal court of law instead of an administrative 
agency.92   

  
Atlas creates a “public rights” doctrine, but clearly states that “[w]holly private tort, contract, 

and property cases . . . are not at all implicated” in the “public rights” doctrine.93  The distinction 
between public v. private rights can be blurry, especially when Congress steps in to regulate 
contracts and tort claims between private individuals under its constitutional authority.  The Atlas 
Court goes on to state, “history and our cases support the proposition that the right to a jury trial 
turns not solely on the nature of the issue to be resolved but also on the forum in which it is to be 
resolved.”  A narrow reading of Atlas suggests that the Seventh Amendment only prevents 
Congress from mandating trial by court if it assigns enforcement of the statutory right to the 
federal courts rather than an administrative agency or special court of equity.94  However, such a 
narrow reading is difficult to reconcile with the holdings in the cases discussed below. 

The Supreme Court addressed the “public rights” doctrine again in Granfinanciera v. 
Nordberg.95  In Granfinanciera, the Court held that a person who has not submitted a claim against 
a bankruptcy estate has a jury trial right under the Seventh Amendment when he is sued by a 
bankruptcy trustee to recover a fraudulent monetary transfer.96   

If a litigant requests a jury trial on a statutory claim and the statute does not explicitly grant a 
jury trial, then the court performs a Seventh Amendment analysis.97  According to the 
Granfinanciera Court, the Court first asks whether the nature of the action was tried by a jury prior 
to the merger of the courts of law and equity.98  Second, the Court asks whether the remedy sought 
is legal or equitable.  Third, the Court asks whether Congress permissibly assigned the resolution 
of legal actions to a non-Article III adjudicative body.99 

If the nature of the action and relief sought are deemed equitable, then there is no need to go 
further because the Seventh Amendment’s jury-trial applies only to actions at law.100  If either the 
nature of the claim or the remedy sought is legal, then and only then do we reach the third 
question.  The third part of the analysis requires the court to determine whether the cause of action 
involves “public” as opposed to “private” rights.101    
 

If a claim that is legal in nature asserts a “public right,” then the Seventh 
Amendment does not entitle the parties to a jury trial if Congress assigns its 

                                                 
92 Id. 
93 Id. (citing Crowell v. Benson, 285 U.S. 22 (1932)).  Private rights still require the aid of the jury when such 
rights fall “[o]n the common law side of the federal courts.”  
94 See id. at 461(“The Seventh Amendment prevents Congress from depriving a litigant of a jury trial in a ‘legal’ 
action before a tribunal customarily utilizing a jury as its fact-finding arm”). 
95 492 U.S. 33 (1989).  
96 See id. 
97 See id. at 36. (noting that if the claim is not based on statute, then only the first two factors apply).  See also 
Chauffeurs, 494 U.S. 558 (1990). 
98 Chauffeurs, 494 U.S. at 575-577 (Justice Brennan concurring in part and concurring in judgment) (stating the 
Court has indicated that the first prong is less important than the second prong and advocating simplifying the 
Seventh Amendment test and doing away with this first prong).  Furthermore, because equitable claim 
containing legal elements are susceptible to the “purely procedural” distinction asserted in Ross, even claims 
historically classified as equitable no longer receive protection under this prong.  See id. at 575 (stating “our 
insistence that the jury trial hinges in part on a comparison of the substantive right at issue to forms of action 
used in English courts 200 years ago needlessly convolutes our Seventh Amendment jurisprudence.  For the past 
decade and a half, this Court has explained that the two parts of the historical test are not equal in weight, that 
the nature of the remedy is more important than the nature of the right.  Since the existence of a right to jury trial 
therefore turns on the nature of the remedy, absent congressional delegation to a specialized decision maker, 
there remains little purpose to our rattling through dusty attics of ancient writs. The time has come to . . . sever 
this portion of our analysis”).  
99 See id. (noting that this prong is based on a footnote in Ross). 
100 See id. at 36-37. 
101 In re Windmill Farms Management Company, 116 B.R. 755 (1990). 
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adjudication to an administrative agency or specialized court of equity.102  
The Seventh Amendment protects a litigant’s right to a jury trial only if a 
cause of action is legal in nature and it involves a ‘private right.’103   

  
The Court in Northern Pipeline Construction, Co. held that the federal government did not 

need to be a party for a case to revolve around “public rights.”104  Relying on the holding in 
Northern Pipeline Construction, the Granfinanciera Court went on to explain: 
 

[T]he crucial question, in cases not involving the Federal Government, is 
whether Congress, acting for a valid legislative purpose pursuant to its 
constitutional powers under Article I, has created a seemingly ‘private’ right 
that is so closely integrated into a public regulatory scheme as to be a matter 
appropriate for agency resolution with limited involvement by the Article III 
judiciary.105   
 

If the right is a “private” right, then the Court looks for “a valid legislative purpose” that 
requires the Seventh Amendment jury right to yield to the congressional exercise of another 
constitutional right.  To this end, the court considers whether the congressional assignment of a 
cause of action would “go far to dismantle the statutory scheme” or whether the claim has been 
placed in “an administrative forum with which the jury would be incompatible.”106  The majority 
in Granfinanciera found the fraudulent conveyance claim to not be integrally related to the 
reformation of debtor-creditor relations in bankruptcy.  The Court stated that Congress could not 
simply reclassify a pre-existing, common-law cause of action to avoid a jury trial.  The Court felt it 
important to mention the lack of evidence indicating that Congress “considered the propriety of its 
actions under the Seventh Amendment” when assigning the cause of action to a non-Article III 
court.  There was also no evidence that Congress intended to create a new cause of action 
unknown to the common law, because the traditional rights and remedies at common law were 
inadequate to cope with a manifest public problem.107  This leads us to question whether Congress 
can alter the results of a Seventh Amendment analysis by making its intent and reason for 
assigning a statutory claim to a non-Article III court clear. 

More importantly, though, in stating the “crucial question,” the Granfinanciera Court 
necessarily implies the existence of a set of “private” rights that are so closely integrated into a 
public regulatory scheme that they qualify as “public rights” for purposes of the Seventh 
Amendment analysis.  For purposes of this Article, the question is whether cyberrights, including 
“private” rights in e-contracts, qualify as being “so closely integrated” to the federal government’s 
regulation of the internet as to permit assignment of them to a cyber tribunal.  As the Court in 
Granfinanceria points out, “In certain situations, of course, Congress may fashion causes of action 
that are closely analogous to common-law claims and place them beyond the ambit of the Seventh 
Amendment by assigning their resolution to a forum in which jury trials are unavailable [or 
incompatible].”108  Whether “private” rights in an internet case can be considered so closely 
integrated with the public regulation of the internet as to fall outside the Seventh Amendment 
remains to be seen, however, it is hard to imagine a better example of a forum in which jury trials 
are unavailable or incompatible than cybercourts.  

 
III.  CONCLUSION—CYBERCOURTS & THE SEVENTH AMENDMENT 

                                                 
102 Granfinanciera, 492 U.S. at 42-43 (Justice Blackmun dissenting) (citing Atlas, 430 U.S. 442).   
103 Id.  
104 458 U.S. 50, 69 (1982). 
105 Granfinanciera, 492 U.S. at 54 (citations omitted) (emphasis added). 
106 Id. at 62. 
107 See id. 60-61. 
108 Id. at 52 (citing Atlas, 430 U.S. at 450-61 (workplace safety regulations) and Block v. Hirsh, 256 U.S. 135 
(1921) (temporary emergency regulation of rental real estate). 
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Although cybercourts can clearly adjudicate the rights of consenting litigants, the issue is 

whether cybercourts can adjudicate rights when litigants do not voluntarily agree to participate.  It 
is clear that when an internet dispute involves only “equitable” causes of actions or remedies, the 
Seventh Amendment does not apply.  In such a scenario, Congress is free to assign the 
adjudication of such internet disputes to a juryless cybercourt regardless of whether the litigants 
consent to forgo their rights to a civil jury trial.   

When a civil cyberright qualifies as a “legal” action or remedy under the “historical test,” the 
Seventh Amendment prevents Congress from assigning the adjudication of cyberrights to a 
juryless cyber tribunal only if such rights are “purely private.”  As Congress passes more and more 
laws to regulate the internet, the courts will begin to classify civil cyberrights as “public,” 
“private,” or “purely private” rights.  Recent Supreme Court decisions have drawn a distinction 
between “purely private” rights that require a jury trial under the Seventh Amendment and 
“private” rights that are so closely integrated into the government’s regulatory scheme as to fall 
outside the Seventh Amendment.  This Article asserts that the enforcement of cyberrights, 
including breach of e-contracts and cyber tort claims not involving the federal government directly, 
are so integral to the federal regulation of the internet that to declare them “purely private” would 
dismantle a regulatory scheme that relies on cybercourts for enforcement of national and 
international cyber laws.   

As discussed in Part II, Section B, Subpart 4, one of the factors that the Supreme Court 
considers in determining whether Congress has the constitutional authority to assign the 
adjudication of rights to a non-jury forum is whether such a forum is incompatible with a jury trial.  
It is difficult to imagine a forum more incompatible with a jury trial than our modern cybercourts.  
Thus, it is likely that many otherwise “purely private” rights, such as contract and tort claims 
between individuals, will be classified as “private” cyberrights because they arise from interactions 
over the internet that can only be effectively regulated through the help of an international 
cybercourt. 

Furthermore, the constitutional history of the Seventh Amendment supports the adjudication 
of cyberrights in a non-jury forum.  As discussed in Part I, Section B, when the Framers of the 
United States Constitution faced a very similar scenario involving the adjudication of national and 
international admiralty cases, they chose to assign such cases to a non-jury forum.  Through 
analogy, it is logical to assume that the Framers would have come to a similar conclusion in 
regards to internet disputes had the issue existed back in 1788.   

With cyber law still in its infancy, it is difficult to determine exactly which civil cyberrights 
will qualify as “public,” “private,” or “purely private” rights.  In light of the Seventh Amendment’s 
constitutional history and the Supreme Court’s recent case law permitting Congress to adjudicate 
“private” rights that are integral to the enforcement of a federal regulatory scheme in a non-jury 
forum, it is very likely that most cyberrights will be classified as “public” or “private” cyberrights, 
even though those same rights might be classified as “purely private” in other contexts.  Thus, this 
Article concludes that the Seventh Amendment does not prevent Congress from assigning the 
adjudication of internet disputes to a juryless cyber tribunal as long as the resolution of such 
disputes is integral to the federal government’s regulation of the internet.
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