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I. INTRODUCTION 
 

The major powers that governments hold include the power of eminent domain, the 
police power, the power to regulate commerce, and the power to levy taxes.1  In the 
United States, the police power is a state power, the authority to regulate commerce is a 
Federal power, and the taxation power and power of eminent domain are held by both the 
states and the Federal government.2  

An informal definition of eminent can easily be found. The right of government to 
take ownership of privately held real estate regardless of the owner’s wishes is called 
eminent domain.3  An alternative definition can be taken from the Constitution.  “eminent 
domain” is the authority to take private property for a public use so long as just  
compensation is paid to the owner for the taking.4
The term “eminent domain” appears to have been coined in 1625 by the Dutch thinker 
Hugo Grotius.”5 Grotius and other European thinkers concluded that the eminent domain 
power is one of a government’s inherent powers.6

There are other theories that explain the government’s right to take private property 
through the use of the eminent domain power.  A second theory holds that property rights 
belong to individuals, people as a group may delegate their rights to the legislature.  
Powell calls this theory “delegated consent.”7   Another possibility is that, in allocating 
property rights to private individuals, the sovereign has reserved the right to seize private 
property.8  This final theory is not consistent with our Constitutional form of government. 

 
The Fifth Amendment to the United States Constitution states: 
 

No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a Grand Jury, except in 
cases arising in the land or navel forces, or in the Militia, when in actual 

                                                 
*Assistant Professor of Business Law, Arkansas State University. 
1 RICHARD R. POWELL, POWELL ON REAL PROPERTY (MB) §79F.03 [2] (Release 91 June, 2000). 
2 Id. 
3 CHARLES J. JACOBUS, REAL ESTATE AN INTRODUCTION TO THE PROFESSION (South-Western Educational 
Pub., 8th. Edition 1999). 
4 JULIUS L. SACKMAN, NICHOLS ON EMINENT DOMAIN (MB) §7.01[1] (Revised 3d Edition, Release 73 June, 
2003). 
5 POWELL, supra note 1, § 79F.01 [1] [a] [ii]. 
6 Id. 
7 Id. 
8 Id. 
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service in time of War or public danger; nor shall any person be subject 
for the same offence to be twice put in jeopardy of life or limb; nor shall 
be compelled in any criminal case to be a witness against himself, nor be 
deprived of life, liberty, or property, without due process of law; nor 
shall private property be taken for public use, without just compensation. 

 
The Fifth Amendment contains five separate clauses.  It is the last one that has 

come to be known as the “eminent domain” clause or more broadly the “takings 
clause.”  The eminent domain clause contains four significant terms.  There must be a 
governmental taking; the taking shall involve private property, it must be taken for a 
public use, and the private citizen must receive just compensation.  Powell speculates 
that “…to the drafters of the Constitution, the existence of the power of eminent 
domain was so well established that it could be taken as a given, and their interest 
was in how the power should be limited.”9

The United States Supreme Court first acknowledged the Federal government’s 
right to exercise the eminent domain power in Kohl v. U.S.10  The Supreme Court 
treated the eminent domain power as one of the government’s inherent powers stating 
“[p]owers vested by the Constitution in the general government demand for their 
exercise the acquisition of lands in the states.11

Every state constitution contains language authorizing the use of the eminent 
domain power.12  Apparently, North Carolina was the last state to amend its 
Constitution to include such language.13

In the case of Youngstown Sheet & Tube Co. v. Sawyer,14 the United States 
Supreme Court held that the eminent domain power is a lawmaking power of the 
legislative branch of government.15  The Youngstown Sheet and Tube Co. case 
involved a threatened strike by steel mill workers.  President Truman ordered the 
Secretary of Commerce to seize the mills and keep them operating.  This was not 
exactly an attempted exercise of the eminent domain power, since the president had 
no intention of taking title to the mills.  The Supreme Court held that the seizure was 
unconstitutional, and indicated that the president had no authority to exercise the 
eminent domain power.16

                                                 
9 Id. § 79F.01 [1] [a] [iii]. 
10 91 U.S. 367, 23 L.Ed. 449, 1 Otto 367 (1875).  The case involved the acquisition of a post office.  
Congress authorized the acquisition of land for the project, and in the authorizing legislation provided that 
the property could be acquired by private sale or condemnation.  Prior to this action, the Federal 
government had acquired property either through purchase or by transfer after condemnation by a state.   
11 Id. at 371. 
12 SACKMAN, supra note 4, § 7.01[1].  In footnote 3, Sackman lists the section of each state’s constitution 
that contains the eminent domain clause. 
13 POWELL, supra note 1, §79F.01 [1][a][iii] citing to an older version of SACKMAN, supra note 4. 
14 343 U.S. 579, 72 S.Ct. 863, 96 L.Ed. 1153 (1952). 
15 Id. at 587-589.  In an appendix to the case, the Supreme Court gives examples of the seizures of private 
property by the President.  Such seizures fall into two categories.  Many of them involve situations where 
the Congress authorized the President to seize property.  Others involve national emergencies, such as the 
Second World War.  This case did not fall into either category, particularly since there was legislation that 
specifically withheld from the President the right to seize private industries in the event of a labor dispute.  
16 Id. at 587-589. 
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Although the eminent domain power is vested in the legislative branch of 
government, there is no restriction on a legislature’s ability to delegate the power to 
others.17  The power may be delegated to the executive branch;18  to cities, counties 
and municipalities;19 to local authorities and districts, such as housing authorities and 
school districts;20 and even to private corporations or individuals.21  The courts have 
generally upheld the legislature’s right to delegate its eminent domain authority.22  
The theory seems to be that if a government could have taken the property directly, it 
could also engage in such a taking through an agent.23  “The only limitation on the 
power of a legislature to delegate the eminent domain power to a private party is that 
the person to whom the power is delegated must not use it exclusively for private 
benefit, but instead for the benefit of the public.”24

 

II. THE PUBLIC USE REQUIREMENT 
 

The term “public use” is not defined in the Constitution.  Indeed, it seems to have a 
flexible definition. 25  In analyzing the case law, commentators have arrived at two views 
of the public use requirement.  The first view is that public use means advantage or 
benefit to the public.26  The second view is that public use means the public actually uses, 
or at least has the right to use, the seized property.27  The first view is sometimes referred 
to as the broad view, and the second view may be called the narrow view.28

After Kohl, the Federal courts reviewed eminent domain actions by both the Federal 
and state governments for compliance with the United States Constitution.29

 
 

A.  THE EARLY STATE CASES 
 

Many of the early state eminent domain proceedings fell into two broad categories.  
These were takings to build roads and takings for the creation of mill ponds.30  The 

                                                 
17 POWELL, supra note 1, §79F.03[3][b].  Sackman phrases it a little differently, stating “[i]n general, all 
governments, their agencies, and subdivisions potentially have the power to take private property for a 
valid public use.”  SACKMAN, supra note 4, §7.04[1]. 
18 POWELL, supra note 1, §79F.03[3][a] 
19 Id. 
20 Id. 
21 Id. Powell refers to Mississippi & Rum River Boom Co. v. Patterson, 98 U.S. 403, 25 L.Ed. 206 (1878) 
to support this position.  
22 POWELL, supra note 1, §79F.03[3][c] 
23 POWELL, supra note 1, §79F.03[3][b] 
24 Id., citing, among others,  223 Ind. 363, 60 N.E. 2d 948 (1945). 
25 SACKMAN, supra note 4, §7.02[1].  In footnote 3, Sackman observes that some states have concluded that 
arriving at a single definition may not be possible. 
26 Id. §7.02[2]. 
27 Id. 
28 Id. 
29 Lawrence Berger, The Public Use Requirement in Eminent Domain, 57 OR. L. R 203, 213 (1978). 
30 Id. at 205. 
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takings to create mill ponds were authorized by state laws known as the Mill Acts.31  The 
Mill Act takings have been considered to be for the public use under the broad view of 
the term, while the takings to build private roads are thought to be representative of a 
more narrow interpretation of the term.32

The Mill Acts predate the American Revolution.33  The Mill Acts generally provided 
that a downstream landowner could flood his upstream neighbor’s land for the creation of 
a millpond.  The owner of the flooded land was forced to give up his common law rights 
in exchange for specific statutory damages.34  The Mill Act might provide some 
protection to the upstream neighbor by allowing a jury to limit the size of the dam, and 
thus the size of the pond.35   

Early mills were grist mills.  They provided a service to an agricultural population by 
grinding grain for the public.  The Supreme Court indicated that grist mills clearly 
operated for a public use.36  Over time, however, the Mill Acts can to be used to support 
the creation of mill ponds to power manufacturing mills.  It is not as clear that a 
manufacturing mill is used for a public purpose.  However, the Supreme Court did hold 
that such mills could be the beneficiaries of the Mill Acts.37   

With respect to private roads, many of which were toll roads, the courts were divided.  
However, it appears that they seemed to follow a more narrow view of the term public 
use.38  Some courts held that the roads were open to the public upon the payment of a toll, 
and allowed the condemnation.  Others held that the road owner could bar the public, and 
disallowed the taking.39

 
 

B.  THE LATER STATE CASES 
 

In the review of later state eminent domain cases the courts began to move toward a 
single version of the term public use.  This version is the broad version. 

Much of the development of the public use doctrine can be found in the urban 
renewal cases.  The first cases allowed a taking of private property for use as low cost 
public housing.  The next step was the taking of private property in “blighted” areas for 
transfer to private individuals.  These private individuals might be private housing 
developers or commercial interests.40  

                                                 
31 See Head v. Amoskeag Mfg. Co., 113 U.S. 9, 17, 5 S.Ct. 44, 26 L.Ed. 889 (1884) for a list of the Mill 
Acts in the various states. 
32 Berger, supra note 29, at 205. 
33 Id., at 206. 
34 Id. 
35 RICHARD EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF EMINENT DOMAIN 170 (1985).  
Epstein also notes that the jury could limit the height of the dam to protect existing dams downstream. Id. 
36 Head v. Amoskeag Mfg. Co., 113 U.S. 9, 18, 5 S.Ct. 44, 26 L.Ed. 889 (1884). 
37 Id. at 26 . The Supreme Court did, however, base its decision on the concept that the creation of a 
millpond was a use of water rights, and the Mill Acts were regulations of water rights rather than a taking 
of property. Id.  
38 Berger, supra note 29, at 207.  
39 Id. Berger concludes “[t]hus by the beginning of the Twentieth century, doctrine was in a shambles and 
predictability of result at a minimum. Id. at 209. 
40 See Berger, supra at 216 for a chronology of the urban renewal cases with citations.  Berger predicted 
that the courts would eventually allow the taking of good property in a good area for a private use.   
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III. THE SUPREME COURT’S BROAD VIEW CASES  
 
 

A. BERMAN V. PARKER41 
 

This case involved the constitutionality of the District of Columbia Redevelopment 
Act of 1954. The Act created the District of Columbia Redevelopment Land Agency.  
The Agency could, subject to a redevelopment plan, acquire real property in blighted 
areas of the District of Columbia.  The Agency was authorized to transfer the real estate it 
acquired to public agencies, private individuals, or private partnerships.42   

The landowners owned a department store building that was located in a designated 
blighted area.  However, the subject property was not itself blighted.  The Agency 
attempted to condemn the property with the intent of transferring it to a private 
redevelopment company.43  The landowner argued that this taking violated the public use 
clause of the Fifth Amendment.44  

The Supreme Court had earlier determined that Congress holds the same legislative 
powers with respect to the District of Columbia as a state holds over its own affairs.45  
The District of Columbia Redevelopment Act was seen as an exercise of the police 
power.46  In discussing the application of the police power to redevelopment, the Court 
stated “[s]ubject to specific constitutional limitations, when the legislature has spoken, 
the public interest has been declared in terms well-nigh conclusive.”47 The Court went to 
conclude that the use of eminent domain and transfers to private redevelopment 
companies were means to the end goal of redevelopment of the blighted area.  The 
particular means employed were up to the legislative body, and could not be challenged 
once the public purpose of the redevelopment plan had been established.48

 
 

B. HAWAII HOUSING AUTHORITY V. MIDKIFF49 
 

Residential property in Hawaii was once owned by a few large landowners.  Most 
individuals leased the land that their homes sat on from these landowners.  The State 
of Hawaii attempted to break up this oligopoly by enacting the Land Reform Act of 
1967.  The Act provided that tenants could petition the Hawaii Housing Authority to 
condemn the land that their houses stood upon.  The land would then be transferred 

                                                 
41 348 U.S. 26, 75 S.Ct. 98, 99 L.Ed. 27 (1954). 
42 Id. at 28-30. 
43 Id. at 31. 
44 Id. 
45 Id., citing District of Columbia v. Thompson Co., 346 U.S. 100, 108. 
46 348 U.S. at 32. 
47 Id. 
48 Id.at 33-34. 
49 467 U.S. 229, 104 S.Ct. 2321, 81 L.Ed. 2d 186 (1984). 
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directly to the tenants.  The payments to the landlords were funded from the payments 
to the state from the tenants who were purchasing the land. 50   

The Act dealt with tracts of at least five acres in size.  The Hawaii Housing 
Authority was authorized to hold a public hearing regarding a specific tract when the 
lesser of 25 tenants, or tenants living on half the lots in the tract, petitioned the 
Hawaii Housing Authority to condemn the property on which they lived.51  The goal 
of the hearing was to determine whether condemnation of some or all of the tract 
would further the public purposes of the Act.52

In 1977, the Hawaii Housing Authority held a hearing and found that the 
acquisition of some of Midkiff’s land for transfer to tenants would satisfy the 
purposes of the Act.  Midkiff was ordered to enter into price negotiations with the 
tenants.  The negotiations failed, and Midkiff was ordered to submit to compulsory 
arbitration.  Instead, Midkiff filed a suit in the U.S. District Court asking that the Act 
be declared unconstitutional.53

The District Court chose not to abstain from the case, and found that, although the 
compulsory arbitration and compensation provisions were unconstitutional, the bulk 
of the Act was constitutional.54  On appeal, the Ninth Circuit Court of Appeals found 
that the Act was unconstitutional, holding that it violated the public use clause of the 
Fifth Amendment.55

The United States Supreme Court was faced with two issues upon appeal.  The 
first was whether the District Court should have abstained from hearing the case.  
Federal Courts may be required to abstain from hearing a state law controversy if one 
of two different situations applies to the case at hand.  The first situation is known as 
Pullman-type abstention56  Pullman-type abstention suggests that the federal courts 
should abstain from deciding a case when “difficult and unsettled” state law issues 
must be resolved before a federal question may be resolved.57  In Midkiff, there was 
no uncertainty about state law, and Pullman-type abstention was not appropriate.58

The second situation in which abstention may be appropriate is known as 
Younger-type abstention.59  Younger-type abstention is appropriate “only when state 
court proceedings are initiated “before any proceedings of substance on the merits 
have taken place in the federal court.””60  In Midkiff, the only state action that had 
taken place prior to federal court action was administrative in nature.  Administrative 
proceedings are not sufficient to trigger Younger-type abstention.61

                                                 
50 Id. at 232-234. 
51 Id. at 233. 
52 Id. 
53 Id at 234. 
54 Midkiff v. Tom, 483 F. Supp. 62 (1979). 
55 Midkiff v. Tom, 702 F.2d 788 (9th Cir., 1983). 
56 Railroad Comm’n v. Pullman Co., 312 U.S. 496(1941).  
57 467 U.S. at 236. 
58 Id. 
59 Younger v. Harris, 401 U.S. 37 (1971). 
60 467 U.S. at 238, citing Hicks v. Miranda, 422 U.S. 332, 349 (1979). 
61 Id. at 238-239.  In support of this position, the court refers to Middlesex County Ethics Committee v. 
Garden State Bar Assn., 457 U.S. 423, 433 (1982) and Fair Assessment in Real Estate Assn., Inc. v. 
McNary, 454 U.S. 100, 112-113 (1981). 
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The United States Supreme Court concluded that abstention was not appropriate 
in the Midkiff case.62

The second issue the Supreme Court was faced with was whether the Act violated 
the public use clause of the Fifth Amendment.  The Supreme Court held that the 
public use requirement is within the scope of a state’s police powers.63  The Court 
went on to conclude “[b]ut where the exercise of the eminent domain power is 
rationally related to a conceivable public purpose, the Court has never held a 
compensated taking to be proscribed by the Public Use Clause.”64

 

IV. APPLYING THE BROAD VIEW OF PUBLIC USE 
 

The Midkiff case provides a simple rational basis test for determining if a taking 
should be allowed.  The state police power extends to “…enforcing the primary 
conditions of successful commerce.”65  In many circumstances, the state or local 
government involved in an eminent domain proceeding can show that the governmental 
goal is a legitimate use of the police power because it involves commercial or economic 
activity.  To meet the Midkiff rational basis test, the government need only show a 
rational relationship between the governmental goal and the use of eminent domain 
proceedings as a means to achieve that governmental goal.    

The facts in many of the post-Midkiff cases are often similar.  A business wants to 
relocate to or expand in a community.  The business promises one or more economic 
benefits to the local community.  The promised benefit could be increased employment, 
or, in the case of a retail store, increased sales tax revenues to the local government.  The 
business requests a particular piece of real property.  If the current owner of the target 
property is unwilling to sell, the local government condemns, or threatens to condemn, 
the property through an eminent domain proceeding.  Title to, or use of, the property is 
eventually transferred to the beneficiary business.  A local development agency or 
authority is often the governmental party in the process. 

The number of reported court cases is small compared to the number of threatened 
and actual condemnation actions.66  Some of the recent cases may suggest that courts are 
examining eminent domain proceedings with a more critical eye. However, Midkiff still 
sets the standard.   

 
 

A.  POLETOWN NEIGHBORHOOD COUNCIL V. CITY OF DETROIT67

 
This was a pre-Midkiff case involving the taking of private property to give General 

Motors a factory site.  Michigan had enacted the Economic Development Corporations 
                                                 
62 467 U.S. at 239. 
63 Id. at 240. 
64 Id. at 241. 
65 Noble State Bank v. Haskell, 219 U.S. 104, 111 31 S. Ct. 186, 188; 55 L. Ed. 112, 116 (1911). 
66 DANA BERLINER, PUBLIC POWER, PRIVATE GAIN  available at http://www.ij.org/publications/castle/ 
(April 19, 2004) indicates that between 1998 and 2002 there were over 10,000 threatened or actual 
condemnation proceedings intended to benefit private parties.  
67 410 Mich. 616, 304 N.W.2d 455 (1981). 

http://www.ij.org/publications/castle/
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Act that allowed municipalities to create local development corporations and to grant to 
the corporations the right to condemn property for the economic good of the 
community.68  The Act itself provided that bettering the state’s economy was “an 
essential public purpose.”69 The Poletown Neighborhood Council argued that the taking 
was designed to profit General Motors and was not a public use. 

The Supreme Court of Michigan held that the taking was in furtherance of the 
“essential public purpose of alleviating unemployment and revitalizing the economic base 
of the community.”70  The court seemed to be allowing a taking for a private use if it 
could be justified under the state’s police power. 

 
 

B. AARON V. TARGET CORPORATION71

 
This case involves a department store in St. Louis. Aaron represented the property 

owners of an older retail store that was leased to Target Corporation.  Target approached 
the owners with a proposal to tear down the old store and build a new one.  The owners 
responded that they would allow this action, but wanted to modify the lease to base the 
rentals, in part, on sales of the new store. Target did not respond to the request 72

A local politician became concerned that Target would leave the neighborhood, and 
opened discussions with Target.  The politician contacted the Redevelopment Authority 
and asked about the application of the city’s eminent domain power to the store.  The 
Redevelopment Authority conducted a survey and the city held a hearing.  The 
conclusion of the survey was that the property was “blighted.”  The result of the hearing 
was that the city passed an ordinance initiating condemnation proceedings. Only one of 
the landowners received actual notice of the hearing, and none of them attended the 
hearing.73  

The Redevelopment Authority was required under state law to make an offer to the 
landowners.  This offer indicated that it would remain open until April 10, 2003.  If the 
landowners did not accept the offer, the Redevelopment Authority would begin a 
condemnation action.  The landowners filed a suit in Federal court on April 4, 2003 and 
the Redevelopment Authority filed a suit in Circuit Court of the City of St. Louis on 
April 4, 2003.74

The landowners made a motion for a temporary restraining order in Federal Court.  
The Redevelopment Authority made a motion requesting that the Federal Court abstain 
from deciding the case.  The District Court chose not to abstain, and granted the TRO. 
Later, the District Court converted the TRO into a preliminary injunction.75  In particular, 
the District Court found that it was appropriate to apply the bad faith exception to the 
application of Younger-type abstention.76

                                                 
68 304 N.W. 2d at 458. 
69  Id. 
70 Id. at 459. 
71 357 F.3d 768 (8th Cir., 2004). 
72 Id. at 771. 
73 Id. 
74 Id at 772. 
75 Id. at 772-773. 
76 Id. The lower court’s decision is reported at 269 F. Supp. 2d 1162. 
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The Eighth Circuit decided that the commencement dates of the various proceedings 
are not determinative in applying Younger-type abstention.  The Court concluded that 
“[w]hether proceedings of substance have taken place in either court is a key factor.”77  It 
was clear that a state court lawsuit would follow if the landowners turned down the 
purchase offer, and it was equally clear that the Redevelopment Authority could not file 
the lawsuit until after the purchase offer expired.  Thus, the filing of a Federal suit before 
the purchase offer expired was not sufficient to conclude that abstention was 
inappropriate.78  The case was reversed with directions to the District Court to order an 
abstention order.79

The discussion of abstention in Midkiff provides support for the Eighth Circuit’s 
decision in Aaron v. Target Corporation.  This case suggests that the state courts are the 
appropriate forum for many eminent domain proceedings.   

 
 

C.  99 CENTS ONLY STORES V. LANCASTER REDEVELOPMENT AGENCY80

 
This case involves the expansion plans of a Costco store in Lancaster, California.  

The store wished to expand onto property leased to 99 Cents Only Stores.  The parties 
involved in the case include the city of Lancaster, the Redevelopment Agency, Costco, 99 
Cents Only Stores and Burnham Pacific, 99 Cents Only Stores’ landlord81 (Burnham 
Pacific was apparently Costco’s landlord as well).  The two stores were built on property 
that had been the site of a redevelopment effort in the 1980’s.  There had been a finding 
that the property was “blighted” prior to the redevelopment.82

Costco informed Burnham Pacific that it needed additional space, and wanted the 
space occupied by 99 Cents Only Stores.  Costco also advised Lancaster of its desire for 
more space, and indicated that it would move to a neighboring city if the desired space 
was not provided.83  The city and Burnham Pacific tried to negotiate a buyout of the land 
occupied by 99 Cents Only Stores.  When the buyout negotiations failed, the city began a 
series of public hearings that could result in the condemnation of the property occupied 
by 99 Cents Only Stores.84

99 Cents Only Stores sued in Federal District Court asking the court for an injunction 
prohibiting the city from condemning its leased land on the grounds that such a taking 
would violate the public use clause of the Fifth Amendment.85

Lancaster later advised the court that it had located property at a different location 
that it intended to acquire and transfer to Costco.86   

                                                 
77 Id. at 775. 
78 Id at 776. 
79 Id. at 780. 
80 237 F.Supp.2d 1123 (2001). 
81 Id. at 1125. 
82 Id. 
83 Id. at 1126. 
84 Id.  
85 Id. at 1125, 
86 The eventual appeal of the District Court case was dismissed by the Eighth Circuit in an unpublished 
opinion.  The main reason for the Eighth Circuit’s decision was the city had transferred other land to 
Costco.  See 60 Fed. Appx. 123, 2003 U.S. App. LEXIS 4197. 
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The District Court eventually granted 99 Cents Only Stores motion for summary 
judgment granting them an injunction against the city.87  The District Court found “…that 
Lancaster’s condemnation efforts rest on nothing more than the desire to achieve the 
naked transfer of property from one private party to another.”88 The city’s argument that 
the loss of Costco could cause economic harm to the community and other tenants in the 
shopping center did not persuade the court.  The city coined the term “future blight” to 
describe the possible economic harm.  The court did not consider “future blight” to be a 
public use, and, thus, did not find a rational basis for the city’s actions.89

The 99 Cents Only Stores case was unusual in that the trial court did decide that the 
proposed taking violated the public use clause.  There have been a few other similar 
cases,90 but none from the Supreme Court. 

 

V. CONCLUSION 
 

The current state of the law provides property owners with only limited protection 
from takings for the direct benefit of other private parties.  State police powers are 
broadly defined.  Nearly any activity that encourages commercial development falls 
within the police power.  The rational basis test provides for the lowest possible level of 
judicial review over the legislative actions of a state, county, or municipal government.  
Thus, a state taking to benefit a private economic interest should both fall within a state’s 
police powers and meet the rational basis test. 

There have been several solutions proposed in recent years.  Some commentators 
suggest that the rational basis test be replaced with a strict scrutiny test.91 Nader and 
Hirsch suggest that the strict scrutiny test is appropriate when three events have taken 
place: the taking must result in a transfer to another private individual, the original owner 
must have a strong non-financial interest in the property (such as losing one’s home 
rather than a business property), and the party who originally held title to the property 
lacks political power.92  

Other commentators suggest an intermediate standard.  For example, Nicole Stelle 
Garnett proposes that the rational basis test be replaced with a “reasonably necessary” 
standard.93  Professor Garnett would require the government to show that the eminent 
domain proceeding is “related in nature and extent” to the governmental goal the taking is 
designed to achieve.94  Professor Garnett points out that the Supreme Court has already 

                                                 
87 237 F.Supp.2d at 1131. 
88 Id. at 1129. 
89 Id. at 1128-30. 
90 See E.g.,  Southwestern Ill. Dev. Auth. v. Nat’l City Envtl., L.L.C., 768 N.E.2d 1 (2002). Denying the 
development authority the power to take National City’s property for transfer to a racetrack. 
91 Ralph Nader and Alan Hirsch, Making Eminent Domain Humane, 49 Vill. L. Rev. 207, 224 (2004).  See 
also Stephen Jones, Note, Trumping Eminent Domain Law: An Argument for Strict Scrutiny Analysis 
Under the Public Use Requirement of the Fifth Amendment, 50 Syracuse L. Rev. 285 (2000). Suggesting 
that the strict scrutiny should apply to all judicial review of eminent domain proceedings.  
92 Nader and Hirsch supra note 91 at 224. 
93 Nicole Stelle Garnett, The Public-Use Question as a Takings Problem, 71 Geo. Wash. L. Rev. 934, 964 
(2003). 
94 Id. 
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applied a higher standard than the rational basis test in some cases decided after Midkiff.95 
However, these cases involve “regulatory exactions” rather than outright takings.96  

There is no guarantee that the recent cases restricting eminent domain proceedings 
represent a continuing trend.  

The regulatory exactions cases are clearly distinguishable from Midkiff because 
regulatory exactions typically do not involve compensation while eminent domain 
proceedings require compensation to be constitutional.  The landowner in an eminent 
domain case is theoretically in a better position than the landowner subject to a regulatory 
exaction because he or she has the right to challenge the value of the compensation 
offered.  

It is unlikely that the Supreme Court will revisit its holding in Midkiff in the 
immediate future.  There does seem, however, to be a need for a change.  If the change is 
not going to come from the judiciary, it must come from the legislature.  Many of the 
cases that seem to provide the least amount of public use involve local governmental 
takings.97  A solution consistent with Midkiff would involve state legislative restrictions 
on the powers of local governments to engage in eminent domain proceedings for the 
benefit of private individuals.98   
 
 

                                                 
95 Id. at 941. 
96 Id. at 941-942. Prof. Garnett discusses Dolan v. City of Tigard, 512 U.S. 374(1994) and Nollan v. Calif. 
Coastal Comm’n, 483 U.S. 825 (1987).  These cases involve city governments requiring easements and 
other concessions from property owners in exchange for regulatory permits. 
97 See E.g., CRDA v Coking 694 A.2d 192 (N.J. Sup. Ct. 1997) and  CRDA v Banin, 727 A.2d 102 (N.J. 
Sup. Ct. 1998). Attempted condemnations for casino lawn and parking lot.  See also, Cottonwood Christian 
Center v Cypress Redevelopment Agency,  218 F. Supp. 2d 1203 (2002). Attempted condemnation of 
church property for the eventual benefit of Costco. 
98 See E.g.,HB04-1203 (Colo. 2004). A bill restricting the ability of local governments to condemn property 
for the benefit of private interests that was introduced in the Colorado legislature in 2004.   
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