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I. Introduction 
 
 On October 16, 2001, Enron Corporation announced a $1.01 billion nonrecurring 
charge related to “losses associated with certain investments… and early termination 
during the third quarter of certain structured financial arrangements with a previously 
disclosed entity.”1  It was the beginning of a story of conflicts of interest, an SEC 
investigation and the fall of a respected accounting firm, Arthur Andersen.  This article 
will follow at least some of the legal and ethical threads this tangled web discloses. 
 
 

II. Document Retention After Enron 
 
 Of fundamental importance is the need to adequately document the activities of a 
corporation.  Congress addressed this issue in 2002.  Also known as the “Public 
Company Accounting Reform and Investor Protection Act of 2002,” the Sarbanes-Oxley 
Act requires that all publicly traded companies maintain all correspondences, 
communications, electronic documents, faxes and application data and records between 
themselves and their public auditors for a five (or sometimes seven) year period.2
Of greatest concern is the broad and somewhat vague language in section 802 of 
Sarbanes-Oxley that creates a new provision in the Federal Criminal Code, 18 U.S.C. 
Section 1519: 

“Whoever knowingly alters, destroys, mutilates, conceals, covers up, 
falsifies, or makes a false entry in any record, document, or tangible object 
with the intent to impede, obstruct, or influence the investigation or proper 
administration of any matter within the jurisdiction of any department or 
agency of the United States or any case filed under Title II, or in relation 
to or contemplation of any such matter or case, shall be fined under this 
title, imprisoned not more than 20 years, or both.”  

Thus it may be argued that e-mail reporting a potential accounting issue or employment 
discrimination claim triggers the application of this section.  Thus a policy of regularly 
deleting all e-mail may violate this provision.  Section 1519 applies to both private and 
public companies. 
 Section 1520 requires an accountant who conducts an audit of an issuer of 
securities subject to the 1934 Securities Act to maintain audit and review work papers for 
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1 Kurt Eicherwald and Diana Herniques, Enron’s Many Strands: The Company Unravels, N.Y. Times, Feb. 
10, 2002, at A1 section 1, page 1. 
2 18 U.S.C. § 1520 (2003). 
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a period of five years from the end of the fiscal period in which the audit or review was 
concluded.  In addition, Section 103 of Sarbanes-Oxley requires public company 
accounting boards to establish rules requiring that “each registered public accounting 
firm shall prepare and maintain for a period of not less than seven years, audit work 
papers, and other information related to any audit report in sufficient detail to support the 
conclusion reached in such report.” 
 These are in addition to the IRS regulations allowing an audit of tax returns for a 
period of six years after the due date.3  Also, the SEC generally requires a publicly traded 
corporation to retain for five years a copy of each publicly distributed disclosure 
document starting from the date on which a document is filed or the date that appears on 
the document, whichever is later.4
 It is not possible to hide behind ignorance by destroying records.  In criminal 
prosecutions intent may commonly be established by circumstantial evidence.  “A 
conviction for wire fraud requires proof of the specific intent to defraud or deceive.  
Proof of such intent; however, can arise by inference from all the facts and circumstances 
surrounding the transaction.”5  Furthermore, intent may be established where an 
individual or party is deemed to have been “willfully blind” to legal requirements.  
Defendants who were ignorant of legal requirements have been deemed to satisfy the 
criminal intent element in numerous cases.6  As explained by courts the purpose of a 
deliberate ignorance instruction is to inform the jury that it may consider evidence of the 
defendant’s charade of ignorance as circumstantial proof of guilty knowledge.  The 
instruction is proper where the evidence shows (1) subjective awareness of a high 
probability of the existence of illegal conduct and (2) purposeful contrivance to avoid 
learning of the illegal conduct.7  The evidence at trial must raise two inferences: (1) the 
defendant was subjectively aware of a high probability of the existence of the illegal 
conduct; and (2) the defendant purposely contrived to avoid learning of the illegal 
conduct.  Finally, some Circuits have recognized that collective knowledge may establish 
intent.  In other words, the knowledge contained within different departments and 
different locations of a single corporation may be deemed collective knowledge of a 
corporate defendant.8  
 Sarbanes-Oxley, as well as case law, appears to have created a duty to preserve 
electronic documents.  The first question that emerges is when that duty arises.  The 
vaguely drafted Section 1519 appears to create an obligation to preserve records 
whenever the subject matter of those records could influence the proper administration of 
any matter within the jurisdiction of any department or agency of the United states.  This 
language seems to imply that all documents must be preserved for all time.  Clearly such 
a burden was not intended by Congress and would be found void as unconstitutionally 
vague and beyond the intended reach of Congress.9  Nevertheless, it is true that some 
cases recognize a duty to preserve evidence even before receipt of a discovery request.10

                                                 
3 Treas. Reg. § 1.6001-1(e) (2003). 
4  Reg. § S-T Rule 304(c). 
5 U.S. v. Rivera, 295 F.3d 461, 467 (5th Cir. 2002). 
6 U.S. v. Wells, 262 F.3d 455 (5th Cir. 2001). 
7 U.S. v. Scott, 159 F.3d 916 (5th Cir. 1998). 
8 U.S. v. Osorio, 929 F.2d 753 (1st Cir. 1991). 
9 U.S. v. Poindexter, 951 F.2d 369 (D.C. Cir. 1991). 
10Trigon Ins. Co. v. U.S., 204 F.R.D. 277 (D.Va. 2001). 
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 The “spoliation inference” attaches when evidence is intentionally destroyed with 
the court allowing the fact finder to find an inference adverse to the “spoliator.”  This 
inference does not attach when documents are destroyed pursuant to a reasonable 
destruction/retention policy.  There are cases that apply spoliation to electronic 
evidence.11  In addition a court may impose civil discovery sanctions under Federal Rule 
of Civil Procedure 37 and its inherent powers as a court.  Some jurisdictions recognize a 
spoliation tort but federal courts have never recognized a stand alone cause of action for 
spoliation and Texas has abandoned this tort.12

 However, the intentional destruction of evidence in a civil case may be a criminal 
offense under other federal obstruction statutes.13  Three requirements must be met:  there 
must be a pending or current proceeding or investigation; the documents destroyed must 
be relevant to the pending proceeding or investigation, and the defendant must have had 
the specific intent to obstruct justice.  A proceeding is “pending” only after the complaint 
is filed.14  Most state criminal codes, including Texas, feature a provision concerning 
destruction of evidence in civil matters.15

 Thus, in light of Enron and the conviction of Arthur Andersen, the following 
observations are relevant.  Ad hoc destruction of documents or electronic data should be 
avoided.  It is important to have and systematically follow a uniform document and data 
retention/destruction policy.  In evaluating whether a company’s destruction of 
documents or data pursuant to a destruction/retention policy will create a negative 
evidentiary presumption, the leading test directs courts to look at the following: whether 
the policy is reasonable considering the facts and circumstances surrounding the relevant 
documents; whether the policy was adopted in bad faith; and whether lawsuits have been 
filed or complaints made that would suggest that certain categories of documents should 
be retained.16  This test generally should apply to electronic data.17

 In general when a company destroys data pursuant to reasonable routine 
procedures, no adverse evidentiary presumption should be drawn against the company.18  
Because of the cost of storage and organization courts recognize that companies cannot 
be expected to retain documents forever.  The question is whether a company’s 
retention/destruction policy was both reasonable and undertaken in good faith.  One of 
the most difficult yet critical aspects of implementing an effective document 
retention/destruction policy, especially in the electronic data context, is achieving 
uniform employee compliance. 
 As soon as a government investigation is known or becomes reasonably 
foreseeable, a communication should be made to officers, employees and records 
custodians reemphasizing the need to preserve electronic data and records generally 

                                                                                                                                                 
  
11 Id. Trigon, supra 
12 Trevino v. Ortega, 969 S.W.2d 950 (Tex. 1998). 
13 18 U.S.C. §. 1503. 
14 U.S. v. Metcalf, 435 F.2d 754 (9th Cir. 1970). 
15 TEX.PENALCODE Sec. 37.09 
16 Lewy v. Remington Arms Co., 836 F.2d 1104 (8th Cir. 1987). 
17 Ian Ballon, Spoliation of E-Mail Evidence: Proposed Intranet Policies and a Framework for Analysis, 1 
Cyberspace Lawyer (1999). 
18 Vick v. Texas Employment Commission, 514 F.2d 734 (5th Cir. 1975). 
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relevant to the dispute.19  It is good practice to send internal document retention letters in 
cases where litigation is pending or reasonably anticipated.  If one is asked by employees 
about the company’s retention/destruction policy, it is important to inquire concerning the 
situation that gave rise to the question.  
 
 

III. Corporate and Executive Criminal Liability 
 
 Late in 1999 the Department of Justice issued a memorandum entitled “Federal 
Prosecutions of Corporations.”20  The memo provides guidance to all U.S. attorneys 
regarding the factors that federal prosecutors should consider in deciding whether to 
pursue criminal charges against corporations.  The memo set forth the following 
guidelines: 
 “Generally prosecutors should apply the same factors in determining whether to 
charge a corporation as they do with respect to individuals.  Thus, the prosecutor should 
weigh all the factors normally considered in the exercise of prosecutorial judgment: the 
sufficiency of the evidence, the likelihood of success at trial, the probable deterrent, 
rehabilitative, and other consequences of conviction, and the adequacy of non-criminal 
approaches.  However, due to the nature of the corporate “person,” some additional 
factors are present. In conducting an investigation determining whether to bring charges, 
and negotiating plea agreements, prosecutors should consider the following factors in 
reaching a decision as to the proper treatment of a corporate target: 

1. The nature and seriousness of the offense, including risk of harm to the public; 
and applicable policies and priorities, if any, governing the prosecution of 
corporations for particular categories of crime; 

2. The pervasiveness of wrongdoing within the corporation, including the complicity 
in or condemnation of, the wrongdoing by corporate management; 

3. The corporation’s history of similar conduct, including prior criminal, civil, and 
regulatory enforcement actions against it; 

4. The corporation’s timely and voluntary disclosure of wrongdoing and its 
willingness to cooperate in the investigation of its agents, including, if necessary, 
the waiver of the corporate attorney-client and work product privileges; 

5. The existence and adequacy of the corporation’s compliance program; 
6. The corporation’s remedial actions, including any efforts to implement an 

effective corporate compliance program or to improve an existing one, to replace 
responsible management, to discipline or terminate wrongdoers, to pay restitution, 
and to cooperate with the relevant government agencies; 

7. Collateral consequences, including disproportionate harm to shareholders and 
employees not proven personally culpable; and  

8. The adequacy of non-criminal remedies, such as civil or regulatory enforcement 
actions.21 

 Recently the Department of Justice issued a clarification concerning the waiver 
language contained in the memorandum.  In testimony on Nov. 14, 2002, remarks before 
                                                 
19 Computer Association International v. American Funduare, 133 F.R.D. 324 (1996). 
20 66 Crim. L. Rep. 10, 180-182; 189-195  (BNA) (Dec. 8, 1999). 
21 Id. at 66 Crim. L. Rep. 10 at 190. 
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the Ad Hoc Advisory Group to the U.S. Sentencing Commission on the Organizational 
Sentencing Guidelines the Department of Justice representative made the following 
observations: If the facts can be fully disclosed without a waiver of any privileges, 
Department of Justice policy does not require a waiver as a measure of full cooperation.22  
No particular formula need be followed for disclosure and it could be provided by giving 
the government a general briefing, identify the relevant witnesses, and bring them in for 
interviews to provide the government with the detailed facts but in any event the 
corporation must disclose precisely what has happened and who is responsible.  
Furthermore, one rare exception requiring waiver of attorney-client privilege might occur 
when an employee disregarded advice of counsel that a particular course of conduct 
would violate the law, in which case successful prosecution of those employees may 
require government access to the advice of counsel.  
 In this context it must be noted that lawyers, accountants, and other “gatekeepers” 
are increasingly subject to prosecutional attention.  In a December 2002 speech, Stephen 
Cutler, head of the SEC’s Division of Enforcement, warned that the SEC would focus to 
a greater extent on the role of auditors in corporate fraud.23 Several weeks later Michael 
Chertoff, then Assistant Attorney General for the Department of Justice’s Criminal 
Division, noted in a speech that while accountants had been in the crosshairs of 
prosecutors in the past year, lawyers would not be “far behind,” if they failed to apply 
“common sense” and instead continued to assist in the creation of complex transactions 
that provide a false picture of a company’s financial health.”24 These statements suggest 
the appropriate corporate approach to wrongdoing.  While SEC regulations require a 
company to report any information as to proceedings “known to be contemplated by 
government authorities”25 there is authority that grand jury proceedings being 
“unchanged criminal conduct”26 do not have to be disclosed. 
 Officers, directors and employees, as well as the corporation, may be indicted for 
a broad range of criminal activity.  A foreign corporation may be indicted for activities 
that are committed abroad if the activities have a substantial and intended effect within 
the United States.27 Criminal liability may be imposed for acquiescence or tacit approval 
of another’s criminal conduct,28 or conspiring with others who actually commit the illegal 
act.29  One exception is that an employee or officer cannot be held responsible for aiding 
and abetting the criminal violation of the Occupational Safety and Health Administration, 
OSHA, regulations because such regulations apply only to the employer.30

 Even if one’s criminal exposure originally is tenuous at most, one enhances the 
possibility of indictment if one assists others in destroying documents or otherwise 

                                                 
22 Remarks Before the American Institute of Certified Public Accountants, at www.ussc.gov/corp/ph11-
02/plenary2.pdf (last visited October 17, 2003). 
23 Remarks Before the American Institute of Certified Public Accountants, at  
www.sec.gov/news/speech/spch121202smc.htm (last visited October 17, 2003). 
24 Mark Wigfield, Special Report on WorldCom § 12 (January 22, 2003). 
25 17 C.F.R. § 229.103 (2003). 
26 U.S. v. Matthews, 787 F.2d 38 at 43 (2nd Cir. 1986). 
27 U.S. v. Nippon Paper Industries Co, Ltd., 109 F.3d 603 (1st Cir. 1997). 
28 U.S. v. Dotterweich, 320 U.S. 658 (1975). 
29 18 U.S.C. § 371 (2003). 
30 U.S. v. Doig, 950 F.2d 411 (7th Cir. 1991). 
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participates in the obstruction of an investigation.31  In addition to incarceration for 
individuals, with the range of punishment typically being from five years to twenty years 
per count for the offense, a corporation and its officers, directors and employees may be 
liable for substantial fines32 and restitution.33  
 A criminal prosecution of a corporation may have ruinous repercussions beyond 
the monetary penalties associated with the criminal proceeding.  Loss of government 
business, private shareholder suits, and third party suits are just a few examples. The 
Federal Acquisition Regulations provide that suspensions of government contracts should 
be imposed merely on the basis of adequate evidence of fraud, theft, or certain other 
crimes, pending the completion of any investigations or legal proceedings.34  In July 
2003, Boeing’s space operations were suspended from new military contracts as 
punishment for having obtained 25,000 pages of Lockheed Martin documents relating to 
a $1.5 billion rocket project after it hired an employee from its competitor in the 1990s.  
In 1998 Boeing’s Delta IV rocket beat Martin’s Atlas V to win the contract.  In addition 
the U.S. Air Force granted Martin seven of Boeing’s rocket launches worth about $1 
billion.  Peter Teets, Undersecretary of the Air Force, in a prepared statement wrote: “as a 
matter of policy we do not tolerate breaches of procurement integrity and we hold 
industry accountable for the actions of its employees.”35Because an indictment is 
adequate evidence for suspension, business reasons may necessitate cooperation with the 
government.  Although a conviction does not automatically justify debarment from 
federal contracts as a practical matter, the indictment will probably terminate your 
relationship with the government. 
 Additional collateral consequences of the criminal activities of an organization 
and/or its employees are the following: revocation of the corporate charter by state 
authorities, and civil penalties under the False Claims Act.36  Financial institutions also 
are subject to cease and desist orders, temporary or permanent loss of deposit insurance, 
conservatorship and receivership; and securities dealers also are subject to injunctions 
regarding their participation in securities transactions as well as cease and desist orders. 
 A corporation will be criminally liable for the illegal acts of its employees if the 
employees are acting within the scope of their authority and their conduct benefits the 
corporation.37  An employee is considered to be within the scope of employment if the 
employee has either actual or apparent authority to engage in a particular act.38  An 
employee is considered to have apparent authority if the employee engages in conduct 
which a third party reasonably believes the employee has authority to perform.  For 
example, suppose an employee has not been given the authority to enter into contracts on 
behalf of his employer; but because of the employee’s conduct and status within the 
company, a third party reasonably believes that the employee possesses the express 
authority to contractually bind the corporation.  In such a scenario, the company then 

                                                 
31 18 U.S.C. § 150 (2003). 
32 18 U.S.C. § 3571 (2003). 
33 Michael Tiger, It Does the Crime But Not the Time: Corporate Criminal Liability in Federal Law, 17 
     Am. J. Crim. L. 211 (1990). 
34 48 C.F.R. § 9.407-1(b) – 9.409. 
35 Robert Manor, Ethical Breaches Bench Boeing, Chicago Tribune, July 25, 2003, at 1. 
36 31 U.S.C. § 3729-3731. 
37 Standard Oil Co. v. U.S., 307 F.2d 120 (5th Cir. 1962). 
38 U.S. v. Vi-Co Powers, Inc., 741 F.2d 730 (5th Cir. 1984). 
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would be contractually liable for contracts entered into by employee on behalf of the 
corporation.  Likewise, a corporation would be criminally liable for conduct engaged in 
by the employee if third parties reasonably believe that the employee was expressly 
authorized to take the action resulting in the criminal violation. 
 Actual authority, on the other hand, is authority that a corporation intentionally 
and knowingly gives to an employee.39  The determination of an employee’s actual 
authority focuses on the functions delegated to the employee and whether the conduct at 
issue falls within those general functions.40  Moreover, “acts committed by a servant are 
considered within the scope of employment when they are so closely connected with 
what the servant is employed to do, and so fairly and reasonably incidental to it, that they 
may be regarded as methods, even though quite improper ones, of carrying out the 
objectives of the employment.”41  In other words, if an employee’s criminal conduct is 
reasonably related to his or her duties as an employee, the corporation most likely will be 
criminally liable for his or her conduct. 
 A corporation also may be criminally liable even though the employee’s conduct 
violates corporate policy.42  The fact that an employee violates express instructions of 
supervisors or policy manuals does not shield the corporation from criminal 
responsibility.43  Corporate policies and rules may help deter employee misconduct and 
reduce the punishment received in the sentencing phase.  Regardless, corporate rules and 
policies cannot define the scope of an employee’s authority so as to shield the corporation 
completely from all criminal liability. 
 For example, the Second Circuit upheld the conviction of a corporation despite 
policies and instructions the employees were not to enter into “tying” agreements.44  A 
sales manager for the defendant would not release popular films to purchasers unless the 
purchasers also bought less popular films.  The corporation had express instructions that 
its employees were not to engage in this type of conduct.  Even though the corporation 
argued that it should not be liable because the employee’s conduct was contrary to 
corporate policy, the court rejected its argument.  The court reasoned that the employee 
was responsible for the distribution of films and that the tying agreement benefited the 
corporation by creating more revenue.  
 In order for a corporation to be criminally liable, the employee’s conduct must be 
for the benefit of the corporation.  This requirement; however, is satisfied regardless of 
whether the corporation receives an actual benefit.  A corporation is considered to have 
received a benefit if the employee engages in criminal conduct with the intent to benefit 
the corporation.  Moreover, an intent to benefit the corporation does not have to be the 
sole, or even primary, motivation for the employee’s conduct.45  The benefit requirement 
is satisfied even when the employee’s conduct is performed for personal gain and the 
corporation benefits as well.  For example, one such case involved a situation in which 

                                                 
39 BLACK’S LAW DICTIONARY 35 (6th ed. 1990). 
40 C.I.T. Corp. v. U.S., 150 F.2d 85 (9th Cir. 1945). 
41 Domar Ocean Transp. Ltd, Division of Lee-Vac, Ltd. v. Independent Ref. Co., 783 F.2d 1185 (5th Cir. 
1986). 
42U.S. v. Hilton Hotels Corp., 467 F.2d 1000 (9th Cir. 1972).  
43Standard Oil, supra note 37.  
44 U.S. v. Twentieth Century Fox Film Corp., 882 F.2d 656 (2d Cir. 1989). 
45 U.S. v. Gold, 743 F.2d 800 (11th Cir. 1984). 
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the employee acted in order to be promoted.46  The court rejected the personal gain 
argument holding that the corporation still received a benefit since promotions were 
conditioned on the success of the corporation.  Therefore, as long as the employee 
intended to benefit the corporation or the corporation received an incidental benefit from 
the employee’s conduct the corporation is deemed to have received a benefit.  
 On the other hand, a corporation will not be liable if the employee breaches a 
fiduciary duty.  Breach of a fiduciary duty indicates a lack of intent to benefit the 
corporation.  When a statute requires the presence of a culpable intent as a necessary 
element of the offense, the corporation does not acquire the knowledge or possess the 
requisite state of mind essential for responsibility through the activities of employees 
whose conduct was undertaken to advance the interest of third parties. 
 Federal courts have also developed the doctrine of “collective knowledge” for use 
in determining the criminal liability of a corporation.47  This doctrine imputes the 
knowledge of all employees to the corporation.  One court has reasoned that application 
of this doctrine is appropriate in a corporate context because “corporations 
compartmentalize knowledge, subdividing the elements of specific duties and operations 
into smaller components.”48  A corporation cannot plead ignorance as the corporation is 
considered to possess the collective knowledge of all its employees. 
 “Willful blindness” is a doctrine which can create criminal liability for the 
corporation when it deliberately disregards criminal activity.  Traditionally, the doctrine 
applied whenever a person became suspicious of criminal conduct yet deliberately chose 
to remain ignorant by failing to make further inquires.49  Deliberately remaining ignorant 
in order to avoid knowledge of criminal conduct will subject one to criminal liability.  
Although this doctrine was originally developed for human defendants, it has been 
applied to corporations.50  Therefore, if circumstances occur which would lead a 
reasonable person in a supervisory position to inquire into the legality of certain suspect 
conduct, the corporation is deemed to have knowledge of the resulting criminal 
violations.  Some argue that there is an interrelation between the corporate knowledge 
doctrine and the willful blindness doctrine.51

 A corporation may be criminally liable for the conduct of any employee 
regardless of the employee’s status or position within the corporation.  Furthermore, 
agents outside of the corporation who are acting for the corporation, even if executive 
officers and directors were ignorant of the criminal conduct, may also bind the 
corporation.  The only limitation is that the action must occur within the scope of 
authority as well as acting with the intent to benefit the corporation.  As a result, a 
corporation may be liable for the conduct of a broad range of employees and agents. 
 The Fifth Circuit has stated that a corporation may be criminally liable for the 
actions of subordinate and even menial employees.52  For example, a car dealership could 

                                                 
46 U.S. v. Automated Medical Laboratories, Inc., 770 F.2d 399 (4th Cir. 1985). 
47 U.S. v. Bank of New England, 821 F.2d 844 (1st Cir). 
48 Id. Bank of New England at 856. 
49 U.S. v. Mapelli, 971 F.2d 284 (9th Cir. 1992). 
50 Supra note 48. 
51 Thomas A.  Hagemann and Joseph Grinstein, The Mythology of Aggregate Corporate Knowledge: A 
Deconstruction, 65 George Washington Law Review 210 (1997). 
52 Standard Oil, supra note 37. 
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be liable based upon the conduct of a salesman.53  The focus is upon the authority of the 
corporate agent to engage in the particular act at the time the criminal conduct occurred.  
In another case the corporation was held liable for the actions of an independent 
contractor.54  The court noted that a corporate defendant could not avoid criminal liability 
simply by transferring manufacturing and distribution functions to an independent 
contractor.  Thus a corporation will be criminally liable for the illegal conduct of any 
employee or agent, regardless of position, if the employee or agent is : (1) acting within 
the scope of actual or apparent authority, and (2) the conduct benefits the corporation.  It 
is not necessary for the corporation to receive an actual benefit from the employee’s 
conduct because this element is satisfied as long as the employee intended to benefit the 
corporation.  Moreover, a corporation will be criminally liable even though the individual 
employee acted contrary to corporate policy or instructions. 
 Regarding employees, there are four general areas in which an employee may be 
held personally liable for criminal conduct performed within the scope of employment.  
Liability occurs if one directly participates in criminal conduct.  One may be liable as an 
accomplice.  Corporate employees who conspire to engage in criminal conduct on behalf 
of the corporation may be criminally liable.55  Finally, criminal liability may result for 
those corporate officers who are in a responsible position in relation to criminal 
conduct.56

 An employee cannot avoid criminal liability merely by claiming that the conduct 
occurred during the scope of employment.57  Either by aiding and abetting or encouraging 
another to commit a criminal act, an employee may be liable for indirectly participating 
in a crime committed by a subordinate or co-worker.58  Giving instructions to a 
subordinate to falsify income tax returns, for example, may result in a criminal 
conviction.59  The accomplice theory could be extended to supervisors who choose not to 
act despite knowledge of a subordinate’s criminal conduct.60  Under this theory 
supervision has an affirmative duty to take corrective action whenever the supervisor has 
knowledge of criminal conduct perpetrated by subordinates. 
 A conspiracy occurs whenever two or more persons agree to commit an offense 
and one of those persons takes and affirmative action in furtherance of the goals of the 
conspiracy.61  In prosecuting a scheme that involves separate roles for co-conspirators, 
the government need not prove that each participant directly interacted with each of the 
conspirators.62  Furthermore, the prosecution need not prove that each co-conspirator 
knew all of the details of the agreement, participated in all of its operations, joined the 
agreement at the same time, or become aware of all the activities of the other participants 
in the agreement.63  Mere association or communication with the members of a 

                                                 
53 Commonwealth v. Duddie Ford, Inc., 551 N.E.2d 1211 (Mass. App. 1990). 
54 U.S. v. Parfait Paver Puff Co., 163 F.2d 1008 (7th Cir. 1947). 
55 U.S. v. Rodgers, 624 F.2d 1303 (5th Cir. 1980). 
56 U.S. v. Park, 421 U.S. 658 (1975). 
57 Generally Moss v. Ole South Real Estate, Inc., 933 F.2d 1300 (5th Cir. 1991). 
58 18 U.S.C. § 2 (2003). 
59 U.S. v. Berger, 456 F.2d 1349 (2d Cir.). 
60 Standard Oil Co., supra note 37. 
61 18 U.S.C. § 371. 
62 U.S. v. Elam, 678 F.2d 1234 (5th Cir. 1982). 
63 U.S. v. Alvarez, 625 F.2d 1196 (5th Cir. 1980). 
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conspiracy; however, is not enough to prove participation.64  Neither knowledge nor 
approval of the object, purpose, or existence of a conspiracy is enough to show 
membership in that conspiracy.65  There must be proof that the defendant had a 
deliberate, knowing, and specific intent to join the conspiracy.66

 The responsible corporate office doctrine (RCO doctrine) originally was 
developed in a 1943 decision of the U.S. Supreme Court.67  The doctrine was affirmed in 
1975.68  In both cases the Court held that a corporate officer could be liable for the 
criminal acts of the corporation despite not being aware of the specific criminal conduct 
(no mens rea).  The liability is not merely based upon position, but a relationship must 
exist between the officer’s corporate functions and the conduct in question to such a 
degree that the officer was not only responsible for solving the problem but also under an 
affirmative “duty to implement measures that will insure that violations will not occur.”69  
Basically the Court determined that the corporate officer could be held personally 
accountable for the criminal acts of the corporation as long as the officer had “the power 
to prevent or correct violations.”70

 While the RCO doctrine seems to expose corporate officers to potential criminal 
liability, the Supreme Court has yet to apply the RCO doctrine beyond cases involving 
misdemeanor punishments for strict liability offenses.  For example, both Dotterweich 
and Park involved misdemeanor violations of a strict liability Food, Drug, and Cosmetics 
Act offense that required no mens rea for a criminal conviction. 
   
 

IV. Internal Investigations and Privilege 
 
 Before exploring the availability of any constitutional protection or determining 
whether to move to quach a subpoena for being unreasonable or oppressive, the 
corporation should conduct an internal investigation.  In doing so, first prepare written 
guidelines and procedures.  To protect the confidentiality of results an attorney should 
control the investigation.71  In this regard the privilege only protects disclosure of 
communications to the attorney, not the disclosure of the underlying facts by those who 
communicated with the attorney.72  In addition, the burden of demonstrating the 
applicability of the privilege rests on the party who invokes it.  The attorney-client 
privilege belongs to the corporate client and an attorney cannot waive the privilege 
without the client’s consent.  In that regard the privilege is of little value as an incentive 
for corporate employees to speak to the corporate attorney.  This is especially true 
because the government has no duty to inform a corporation that it is contacting an 
employee as part of its investigation of the corporation. An employee is not likely to 
disclose adverse information by the existence of a privilege whose assertion or waiver is 
                                                 
64 U.S. v. Galvan, 693 F.2d 417 (5th Cir. 1982). 
65 U.S. v. Glenn, 828 F.2d 855 (1st Cir. 1987). 
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in the control of corporate officials from whom the employee fears betrayal.  Only if the 
corporate counsel is acting in a dual capacity (rendering legal advice to both the 
corporation and individual employee), may the employee claim the privilege.  It is true 
that if the employee’s confidential communications to corporate counsel reveal potential 
liability of the employee, and legal advice is thereby sought, there may be a privilege the 
employee may assert.73

 If information is not protected by the attorney-client privilege, the work product 
doctrine may apply.  The work product doctrine was first created by the Supreme Court 
in a 1947 decision.74  It protects from discovery, except upon the showing of substantial 
need and undue hardship,75 materials prepared or collected by an attorney in the course of 
or preparing for possible litigation.  An attorney may assert the work product privilege 
and to the extent that a client’s interest may be affected, the client may also assert the 
privilege. 
 The investigation may be conducted by in-house or outside counsel. Outside 
counsel may reduce the appearance that the investigation is a mere sham or cover-up.  
This is especially true if the corporation wishes to discuss or publish exculpatory results 
to the investigating agency.  Another advantage of outside counsel is avoiding the 
argument that an inside investigation was merely fact-finding rather than an inquiry to 
provide legal advice.  When using inside counsel prepare a request in writing designating 
a staff attorney as special counsel and outlining the scope of the investigation as a legal 
inquiry rather than an inquiry seeking business advice.76  While this request could be 
construed as self-serving, it may ultimately be the determining factor in a court’s finding 
that a privilege exists. 
 Realizing that the attorney-client privilege may be waived, the special counsel 
must be selective and careful in disclosing information to third parties or even having 
third parties present during interviews. Waiver does not occur when disclosure is in 
response to a court order or shared with a third person who has a common legal interest 
with respect to the subject matter of the communication.77  The common defense rule is 
one of long standing.  Federal Rules of Evidence 503 (b)(3) states that the privilege 
applies to communications by a client “to a lawyer representing another in a matter of 
common interest.” 
 The issue of waiver may be compromised by bankruptcy.  The U.S. Supreme 
Court has held that the trustee of a corporation in bankruptcy has the power to waive the 
corporation’s attorney-client privilege with respect to pre-bankruptcy communications.78  
As previously noted, the attorney-client privilege belongs to the client and an attorney 
cannot waive it without the client’s consent.  Waiver imports the “intentional 
relinquishment or abandonment of a known right.”79

 The work product privilege also is not waived by several types of disclosures. 
Thus, the work product privilege is not waived by disclosures between attorneys for 
parties having a mutual interest in litigation or between attorneys representing parties 
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sharing a common interest in litigation, actual or prospective, or between parties one of 
whose interest in prospective litigation may turn on the success of the other party in a 
separate litigation.  The purpose of the work product doctrine is to protect material from 
an opposing party in litigation, not necessarily the rest of the world generally.  Disclosure 
to a third party does not waive the privilege unless such disclosure is inconsistent with 
the maintenance of secrecy from the disclosing party’s adversary.  In contrast to the 
attorney-client privilege which exists to protect a confidential relationship, even a mere 
showing of a voluntary disclosure to a third person will not suffice to show waiver of the 
work product privilege.80

 There is a split of authority as to whether a corporation waives the attorney-client 
and work product privileges as to third parties in civil litigation by negotiating a consent 
decree with or turning over documents to a governmental agency.81  Counsel would be 
advised to obtain a tightly-worded protective order in the proceedings with the 
governmental agency, and if possible obtain the consent of the civil adversary.  Ethical 
rules prohibiting ex parte contact with managerial employees do not apply to contact with 
former employees.82

 Under ABA Disciplinary Rules and Model Code as well as in each of the fifty-
states, legal and ethical concerns restrict one’s ability to conduct ex parte interviews with 
the current employees of an adverse witness.  These limitations come from the need to 
protect the interests of the corporation under the attorney-client privilege.  Ethical 
considerations arise from having an employer held vicariously liable for the statements or 
actions of an employee.  In addition the ABA Disciplinary Rules prohibit 
communications with a party known to be represented by counsel in the absence of the 
consent or presence of the counsel.  Disciplinary Rule 7-104 (A)(1) states: 
 “During the course of his representation of a client a lawyer shall not… 
communicate or cause another to communicate on the subject of the representation with a 
party he knows to be represented by a lawyer in that matter unless he has the prior 
consent of the lawyer representing such other party or is authorized to do so.” The ABA 
Model Rules of Professional Conduct are similar: 

In representing a client, a lawyer shall not communicate about the subject 
of the representation with a person the lawyer knows to be represented by 
another lawyer in the matter, unless the lawyer has the consent to the other 
lawyer or is authorized by law to do so.83

 In summary, it is wise to advise all potential interviewees of the 
lawyer’s/investigator’s/client’s position in the case and to obtain the consent of the 
interviewee before going forward.  If the interviewee had a managerial or obviously high-
ranking position with the corporation, the interviewer should be careful concerning 
questions that might invade the attorney-client privilege.  Even if there is no specific state 
rule restricting the ex parte interview of a former employee, a risk analysis should be 
performed comparing the prospect of a disciplinary complaint or a lawsuit against the 
value/need for the information if the interviewer does not identify his role in order to get 
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the former employee to talk, or if matters clearly protected by the attorney-client 
privilege are solicited.  Federal courts have recognized attorney disqualification as a 
sanction for violating the rules against communications with represented parties or 
current employees.84  Penalties recognized in those jurisdictions limiting ex parte contacts 
with former employees have usually involved barring any testimony or evidence secured 
from that interview.  In addition to consulting state law, carefully research current federal 
policy statements if dealing with the U.S Department of Justice or other federal agencies.  
There is a split regarding whether ethical rules apply exclusively to attorneys or also to 
law enforcement.   
 Another issue is determining if representing both the corporation and officers and 
employees would undermine the integrity of the investigation and risk waiver of any 
applicable privilege. Generally corporate counsel may initially represent both the 
company and its employees85 provided there is complete disclosure of potential conflicts 
and consent to multiple representation.86  Multiple representation avoids duplication of 
effort, enhances employee cooperation, permits a unified defense to avoid the prosecution 
“divide and conquer” strategy, and lowers the expense.  In contrast, multiple 
representation may invite motions to disqualify during the litigation phase.  Ethical 
questions may result if it appears that independent professional judgment is sacrificed or 
client confidences are not preserved. Professional canons provide that a lawyer shall not 
use a confidence or secret of his client to the disadvantage of the client or for the 
advantage of another client unless the client consents after full disclosure.87  Most 
significantly it may result in charges of obstruction of justice if counsel advises an 
employee, for example, to assert the Fifth Amendment solely to protect an officer of the 
corporation.88  One might create a joint defense committee consisting of the lawyers 
representing the clients who are under joint investigation or have been jointly indicted.  
Any meetings of and communications between the attorneys on the committee are 
protected by the attorney-client privilege, even if the interests of the clients become 
adverse.89  The parties must intend that the communications remain confidential. 
Therefore, a mutual defense agreement should be executed.90

 During the investigation it is possible that corporate officers may be subpoenaed 
for a related civil proceeding that is parallel to the criminal prosecution.  In that regard 
counsel may attempt to stay the civil proceedings,91 or enter into a protective order 
pursuant to Federal Rule 26 providing that the fruits of the discovery including transcripts 
of testimony and documents produced, be protected from grand jury subpoena or other 
prosecutional investigatory tools.92  While the former is discretionary with the court and 
enforceable, the latter, although more easily obtainable, may be unenforceable and 
unreliable.  For example, one decision involved the refusal of a court to quash a grand 
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jury subpoena duces tecum requiring the production of civil depositions covered by 
another federal district court’s protective order.93  On the other hand, another court held 
under similar circumstances that unless a valid protective order is fully and fairly 
enforceable, witnesses relying upon such orders will be inhibited from giving essential 
testimony in civil litigation thus undermining a procedure that successfully allows the 
disposition of civil matters.94  At most one must have a tightly worded protective order 
and never an oral “understanding of confidentiality.”  Be certain the order states that the 
witness is agreeing to testify solely in reliance on the order and if possible obtain the 
consent of the Department of Justice or other governmental agency to agree to its terms.95

 As previously indicated, a corporation may be criminally responsible for the 
conduct of employees acting within the scope of their authority, actual or apparent, and 
for the benefit of the corporation.  Merely stating or publishing instructions and policies 
without diligently enforcing them is not enough to place the acts of an employee who 
violates them outside the scope of employment. Courts generally will look to the position 
of the employee, the employee’s past conduct, and whether the employee’s actions have 
ever met resistance.96  Thus evidence that preventative steps have been taken in the past 
or are presently being undertaken, such as special investigation, may provide evidence of 
a lack of the requisite criminal intent.  Prompt and informed decision making is 
important.  The corporation may develop and implement guidelines to minimize 
corporate exposure.  
 
 

V. Search Warrants 
 
 Prosecutors may choose to obtain documents through a search warrant rather than 
a grand jury subpoena because it avoids time-consuming motions to quash and, unlike a 
grand jury subpoena, a search warrant is a matter of public record which may be 
commented on by the prosecutor. However, a search warrant and the documents acquired 
via that warrant may be subject to the secrecy requirements of Rule 6(e) if the 
governmental agency involved is acting as an agent of the grand jury.97

 If counsel is present when a search warrant is executed then the following actions 
are appropriate: review the warrant for the correct name, address, and scope of the search; 
limit conversations between agents and employees; monitor the search to ensure that it 
does not exceed the parameters of the warrant and attempt to list the items seized.  
Especially ensure that attorney-client privilege materials are not seized and if they are a 
record should be made for a motion to seal the records.  Lastly debrief employees present 
during the search. 
 Rule 41 of the Federal Rules of Criminal Procedure is the primary operational 
authority for federal search warrants.  If the subject of the search has been formally 
charged by criminal indictment or information, the validity of the search warrant may be 
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litigated with the filing of a suppression motion pursuant to Rule 12(b)(3), Federal Rules 
of Criminal Procedure.  However, Rule 12 does not help an uncharged individual since 
there is nothing to suppress.  Rule 419(e) may allow some redress.   
 Rule 41(e) provides:  

A person aggrieved by an unlawful search and seizure or by the 
deprivation of property may move the district court for the district in 
which the property was seized for the return of the property on the ground 
that the person is entitled to lawful possession of the property.  The court 
shall receive evidence on any issue of fact necessary to the decisions of 
the motion.  If the motion is granted, the property shall be returned to the 
movant, although reasonable conditions may be imposed to protect access 
and use of the property in subsequent proceedings.  If a motion for return 
of property is made or comes on for hearing in the district of trial after an 
indictment or information is filed, it shall be treated as a motion to 
suppress under Rule 12. 

 Although Rule 41(e) is contained in the criminal rules it has historically been 
considered an action for civil equitable relief.98  Indeed, appeals from Rule 41 actions are 
treated as civil appeals.  The Fifth Circuit has enumerated four factors which should be 
considered before exercising jurisdiction and returning property under Rule 419(e).  The 
factors include: (1) whether the government has displayed a callous disregard for the 
constitutional rights of the movant; (2) whether the movant has an individual interest in 
and a need for the property whose return is sought; (3) whether the movant would be 
irreparably injured by denial of the return of the property; and (4) whether the movant has 
an adequate remedy at law for the redress of his grievance.99  In one leading case the 
Second Circuit explained irreparable harm as occurring when the government’s seizure of 
records deprives a business of “unique property or privileged documents” that are 
essential for the continued operation of the business.100

 Counsel for the corporate client who has been searched should obtain a copy of 
the search warrant inventory prepared by the federal agent and attempt to get a copy of 
the search warrant affidavit.  The search warrant inventory is available upon request from 
the federal magistrate.101  While in theory it is supposed to list the property that was 
seized by the agents, the inventory should be obtained as quickly as possible and 
reviewed by the attorney and corporate client.  Of particular interest are privileged or 
sensitive items that were seized. 
 Promptly request a meeting with the Assistant U.S. Attorney and request copies of 
all seized documents.  The government does not have to pay the copying expense.102  
Offer to jointly inventory the seized items with the government agents and insist that the 
privileged and sensitive items such as trade secrets be segregated and sealed and not 
subject to photocopying or additional examination without a court order. 
 The search warrant affidavit may provide a wealth of information and a window 
to the government’s case.  It should contain all the facts necessary for the issuing officer 
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(typically a U.S. Magistrate Judge) to make an independent determination of probable 
cause.103  The probable cause detailed in the affidavit should support the seizure of all 
items taken by the government.  If the affidavit does not provide for the seizure of 
computers, for example, and computers are taken, then one may argue that the agents 
exceeded the scope of the warrant.  The immediate remedy would be to request the return 
of the computers with an eye toward the future suppression of any evidence, which the 
government may have extracted from the computers.  In contrast, if the affidavit contains 
bollerplate surplusage then one may argue that the warrant was overbroad and not 
obtained in good faith.104

 The search warrant affidavit should contain the same cause or case number as the 
search warrant and should be available from the District Clerk’s office unless it was filed 
under seal.  Affidavits are frequently filed under seal because at least some of the 
probable cause emanates from confidential sources.  If the affidavits are available, then 
one should concentrate on three areas: (1) are the warrant and affidavit in compliance 
with the requirements of Rule 41(1).  In particularly the warrant and affidavit must be 
reasonably specific as to the identification of the property or person to be seized and the 
description of the person or place to be searched. (2) do the four corners of the affidavit 
provide the judicial officer with the sufficient facts (probable cause) to issue the warrant.  
The task of the issuing magistrate is simply to make a practical, common-sense decision 
whether, given all the circumstances set forth in the affidavit before him, there is a fair 
probability that contraband or evidence of a crime will be found in a particular place.105 
(3) was the probable cause the result of the affiant’s deliberate falsehood or reckless 
disregard of the truth?106  This is a heavy burden to establish. 
 The filing of a Rule 41(e) motion may force the prosecution to be more candid 
with the court than with corporate counsel.  Note that post-indictment consideration of a 
Rule 41(e) motion based upon the illegality of the search is treated as a Rule 12 
suppression motion in the district where the indictment is pending.  The court must 
engage in a balancing test.  While the government is clearly entitled to investigate crimes 
and lawfully acquire evidence to use in investigation and trial, property lawfully seized 
but indefinitely retained by the government may be “tantamount to a forfeiture without 
the procedures required by statutes and by due process.”107   The government’s 
suggestion that it may always “hold property until the statute of limitations has lapsed” 
has already been rejected as unreasonable by one court of appeal.108  Thus “the 
unreasonable length of time that the government has held the seized property without 
charging the [movant] with any criminal offense… may well involve a callous disregard 
for constitutional rights.”109  Consequently judges should seek to accommodate legitimate 
governmental interests with the rights of property owners. 
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VI. Sarbanes-Oxley and Whistleblowers 
 
 President Bush signed the Public Company Reform and Investor Protection Act of 
2002 (Sarbanes-Oxley) into law on July 30, 2002.110  The stated purpose of the Act is “To 
protect investors by improving the accuracy and reliability of corporate disclosures made 
pursuant to the securities laws, and for other purposes.”111  Among other provisions, it 
provides additional whistleblower protections.  Specifically Section 806 of the Act 
provides civil whistleblower protection to employees of publicly traded companies who 
report acts of fraud to federal officials with the authority to remedy wrongdoing, or to 
supervisors or appropriate individuals within their companies.  The Act also created 
criminal penalties for companies, including their officers and employees, who retaliate 
against whistleblowers.112  In contrast to the civil protections the criminal protections are 
not limited to employees of publicly traded companies.  Rather the criminal provisions 
potentially apply to all companies who retaliate against whistleblowers. 
 In enacting Section 806 of the Act, Congress recognized that “although current 
law protects many government employees who act in the public interest by reporting 
wrongdoing, there is no similar protection for employees of publicly traded companies 
who blow the whistle on fraud and protect investors.  With an unprecedented portion of 
the American public investing in these companies and depending upon their honesty, this 
distinction does not serve the public good.”113  
 Congress was also concerned that “corporate employees who report fraud are 
subject to the patchwork and vagaries of current state laws, even though most publicly 
traded companies do business nationwide.”114  Thus a whistleblower in one state might be 
more vulnerable to retaliation than a fellow employee in another state who takes the same 
actions.115  “Unfortunately, companies with a corporate culture that punishes 
whistleblowers for being ‘disloyal’ and ‘litigation risks’ often transcend state lines, and 
most corporate employers, with help from their lawyers, know exactly what they can do 
to a whistle blowing employee under the law.”116  Because of this discrepancy among 
state laws, Congress believed that “U.S. laws need to encourage and protect those who 
report fraudulent activity that can damage innocent investors in publicly traded 
companies.”117  Thus Section 806 creates “a new provision protecting employees when 
they take lawful acts to disclose information or assist criminal investigators, public 
regulators, Congress, their supervisors or other proper people within the corporation, or 
parties within a judicial proceeding in detecting and stopping actions which they 
reasonably believe to be fraudulent.”118  It prohibits a publicly traded company from 
firing, demoting, suspending, threatening, harassing, or in any other manner 
discriminating against the whistleblower in the terms and conditions of employment 
because of any lawful act done in connection with protected conduct. 
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 If an employee believes that his employer has retaliated against him in violation 
of the Act, there is an expedited procedure for filing an administrative complaint.  The 
Act adopted the rules and procedures set forth in the employee protection provisions of 
the Wendell H. Ford Aviation Investment and Reform Act for the 21st Century (AIR 
21),119 which was enacted on April 5, 2000, to provide protection to employees against 
retaliation by air carriers because of protected whistle blowing activities.120  The statute 
of limitations for a civil whistleblower action is ninety days from the date of the alleged 
violation.121  Complaints are made to the Department of Labor.  On February 5, 2003, a 
U.S. Department of Labor Administrative Law Judge issued a “Section 806” decision 
recommending against the retroactive application of the employee protection provision to 
conduct occurring before the Act became law.122

 Sarbanes-Oxley Section 301 requires the audit committee of a public company to 
establish procedures for the “receipt, retention, and treatment of complaints received… 
regarding accounting, internal accounting, controls or auditing matters; and … the 
confidential, anonymous submission by employees of the issuer of concerns regarding 
questionable accounting or auditing matters.”  The SEC issued implementing rules so that 
stock exchange listed issuers have until the date of their first annual shareholders meeting 
after January 15, 2004, but no later than October 31, 2004, to establish these procedures, 
and foreign private issuers and small businesses have until July 31, 2005 to comply.123

 
 

VII.  The Lessons of Enron 
 
 One of the significant lessons of the collapse of Enron and Arthur Andersen is 
that corporate culture is of major importance.  A culture that rewards/encourages self-
dealing and conflicts of interest at the expense of shareholders and other third parties is 
doomed.  While traditional business education is focused upon trading and finance, 
technology, and management of human resources; the social and ethical foundations of 
relationships within and outside the organization are of equal significance. 
 The members of organizations have the need to belong, feel connected to the 
greater whole, feel trusted and valued, and believe that what they are doing has meaning 
and purpose.  At the same time personal ambition, a desire for power and control, 
selfishness and greed, and self-aggrandizement compete for their focus.  “It is the 
leader’s job to provide the vision for the group.  A good executive must have a dream and 
the ability to get the company to support the dream.  The leader must also provide the 
framework by which the people in the organization can help achieve the dream.  This is 
called company culture.124  Corporate culture explicitly or implicitly dictates individual 
decision making as an employee adapts to the reward structure of the organization.   
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 The following are examples of destructive corporate cultures:125  The 
authoritarian-hierarchical culture motivates employees by fear and command with loyalty 
to management as the criteria for reward.  To the extent that motivations and actions of 
the manager are dysfunctional (i.e. Dilbert) the organization suffers.  In a competing-
conflictive culture the organization is splintered by power struggles and personal 
fiefdoms develop where employees hoard knowledge as a source of power and 
advantage.  Employees are motivated by self-interest only (i.e. Hagar) and the motivation 
for action is short-term personal advantage.  The laissez faire culture is somewhat like the 
competing conflictive culture in that there is no central agreed upon mission.  In this 
culture there is either incompetent or preoccupied upper management (i.e. Beetle Bailey) 
such that employees receive conflicting and contradictory messages or else a strong 
willed subordinate (i.e. Sarge) seizes power.  Productivity is low or non-existent.  In the 
dishonest-corrupt culture greed and money are the supreme values.  Ethical 
considerations are non-existent and cynicism reigns (i.e. the Doonesbury characters).  
Employees are unethical for both personal and corporate gain.  In the rigid-traditional 
culture change is resisted and any deviation from established practices is punished (i.e. 
Blondie).  The “Dagwood” employee is rewarded for following procedures and is not 
expected to engage in original thinking.  The ethics of the organization are those of the 
“founders” (Mr. Dithers).  Enron had elements of all these cultures but was most like the 
dishonest corrupt culture.  Arthur Andersen may have been a mixture of the rigid-
traditional culture that was heavily influenced by the dishonest-corrupt culture in recent 
years as the desire for money overcame prohibitions against conflicts of interest. 
 In contrast to these destructive corporate cultures, the following list counters each 
of the previous list.  The community-team oriented culture emphasizes cooperation and 
teamwork with employee motivation produced by the unique and essential contribution 
each individual makes to the team.  There is a high premium placed upon sharing 
information and being loyal to one’s group.  The purpose-mission culture emphasizes 
core values and a shared vision.  Employees are motivated by a shared vision and are 
rewarded to the extent they contribute to actualizing the mission.  The people-individual 
centered culture focuses upon individual needs expressed both by customers and 
employees.  The whole person is valued, not just the economic component.  Finally there 
is the progressive-adaptive culture that is open to innovation and prides itself on rapidly 
responding to market trends.  Each employee is encouraged to be entrepreneurial and take 
risks.  There is the inherent risk that this culture will become laissz-faire.  Clearly Enron 
and Arthur Anderson teach us that positive corporate culture is a precious commodity. 
 Conflicts of interest were/are inherent in the culture that led to the collapse of 
Enron and Arthur Andersen.  Matthew 6:24 “no man can serve two masters…” contains 
ancient wisdom that is very relevant today.  The last part of that verse, “ you cannot serve 
God and money,” contains a spiritual and ethical message about the destructiveness of 
greed.  Beyond clear conflicts of interest are the appearances of conflicts of interest.  
Philippians 2:4 states, “Each of you should look not only to your own interests but also to 
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the interests of others.”  These two verses, properly understood, would prevent a 
multitude of problems. 
 A 217 page report by a special panel of Enron’s board (The Powers report) stated 
that self-dealing and off-the-books transactions were caused by “a flawed idea, self-
enrichment by employees, inadequately designed controls, poor implementation, 
inattentive oversight, simple (and not so simple) accounting mistakes, and overreaching 
in a culture that appears to have encouraged pushing the limits.”126

 Truly corporate culture counts. 
 
 

VIII. Restoring Trust 
 
 “Restoring Trust” was the title of a report prepared by Richard Breeden, 
Corporate Monitor, concerning corporate governance for the future of MCI, Inc. and 
presented to Judge Rakoff of the U.S. District Court for the Southern District of New 
York in August 2003.  The report contains seventy-eight recommendations that reflect 
several broad themes.  These themes are appropriate for any organization to seriously 
consider.  These include: “Establishment of a governance constitution for the 
company.”127  This means that governance standards are to be placed in the Articles of 
Incorporation so that power in these matters shifts to the shareholders.  Secondly: “more 
shareholder communications”128 requires the establishment of “an electronic ‘town hall’ 
where shareholders will be free to communicate with the board and to propose 
resolutions for consideration in this electronic facility irrespective of whether the propsed 
resolution would be allowed under SEC proxy regulations.”  Resolutions so adopted are 
to be included in the next year’s proxy statement.129

 At least one new director is to be elected each year and “a group of shareholders 
will have the power, if it does not agree with proposed candidates to fill board vacancies, 
to nominate their own candidates for inclusion in the management proxy statement.”130  
There is to be “an active, informed and independent board.”131  The full board must meet 
at least eight times annually and hold strategic reviews, attend annual refresher training, 
visit company facilities independently, meet once a year with the CFO and General 
Counsel without the CEO, and spend some part of each meeting without the CEO or 
other employees being present.  The only payments are to be board and committee 
retainers and related party transactions are prohibited.  At least 25% of their fees are to be 
used to purchase stock which are held until they leave the board.132

 There is to be “a non-executive chairman of the board of directors”133 and active 
board committees including Audit, Governance, Compensation, and Risk Management 
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with the CEO not being a member of these committees.134  Directors and independent 
auditors may only serve ten years and any compensation granted employees may not 
exceed $15 million per year without shareholder approval.  All stock options must be 
expensed and a substantial part of equity stock compensation must be retained by officers 
until after leaving the company.135  There is to be enhanced transparency, more internal 
controls, and “the initial target will be for dividends equal to not less than 25% of net 
income annually.”136  In sum, there must be a healthy balance among the various interest 
within the company with more shareholder power and authority. 
 The problem at WorldCom (now MCI) involved a variety of factors including 
uncontrolled growth resulting in high levels of overhead and very weak internal control.  
Improper accounting practices inflated revenue.  In addition, “more than 75% of the 
assets reported on the Company’s balance sheet turned out to be accounting helium rather 
than tangible sources of net worth.”137  Fragmented accounting and finance functions 
allowed intentional manipulation and falsification at company headquarters.  The CEO 
had unchecked imperial power.  The “Audit Committee spent as little as three to six 
hours per year” in oversight activities.138  Also the board was not involved in meaningful 
risk assessment. 
 Regulation by government operates after the fact.  “In contrast, boards of 
directors, outside auditors and outside counsel are the gatekeepers of behavior standards 
who are able to prevent damage before it occurs if they are alert, and above all if they are 
willing to act when necessary.”139 ‘Doing the right thing’ is critical, even though people 
may have different views of what the right thing is when called upon to decide.”140  
“Without… a shared determination to live by standards of excellence, … no set of rules 
can guarantee success.”141  “Perhaps more than speeches from lawyers, every board can 
use a curmudgeon or two, and every company needs a few people who have a keen sense 
of smell.”142  Members of the board should be removed for cause including u… removal 
for violating fiduciary duties, failing to satisfy board qualification standards or violating 
the Code of Conduct for directors.”143

 Qualifications for membership on the board should be established in the 
company’s articles of incorporation: 

1) A director must not have committed any violation of fiduciary duties of care 
or loyalty to the company. 

2) A director must at all times satisfy standards of independence as defined by 
the company’s articles. 

3) At least 75% of the board members should have a minimum number of years 
of experience serving on the board of directors of a publicly traded company 
with a minimum threshold of market capitalization, revenue or assets.  In the 
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general case, at least three years cumulative service on boards of companies 
with not less than $500 million in market capitalization or revenues should be 
an initial minimum experience level for directors, although the Governance 
Committee should be able to waive this requirement where it finds that the 
individual has comparable level experience with governance issues (such as 
through extensive academic study or in government service). 

4) A director should not have any significant prior personal or financial ties with 
the CEO. 

5) A director should be limited to the number of permissible active public 
company corporate board memberships at any given time. 

6) A director should not have or acquire a conflict of interest with the company 
as defined in the company’s code of ethics, or in standards of conduct for 
directors. 

7) A director should not have had any government proceeding or court decision 
finding that he or she violated fiduciary duties in any context.144 

 
 Each director should have skills such as: 

       1)  Financial or accounting expertise 
2) Telecommunications or technology expertise 
3) Senior management experience with a major company 
4) Experience with federal or state government agencies or 
contracting practices 
5) Marketing or strategy and planning experience 
6) Ethical training 
7) Regulatory experience145 

 
 A director is not independent if under any of the flowing circumstances: a) The 
individual or any close relative by blood or marriage is currently or has been an employee 
of the company within the past five years with compensation above a level specified by 
the board, such as $75,000; b) The individual receives (or within the past three years has 
received) any form of compensation for services as an employee, or as any outside 
consultant or other professional retained by the company other than standard fees for 
board or committee service and is not a partner or employee of any law firm, investment 
baking firm or other firm providing professional services to the company; c) If the 
individual is an officer, director, partner or employee of any firm that does business with 
the Company, the director shall not be independent if the volume of cross-business 
exceeds a level set by the board, with 1% of revenues starting level; provided that this 
restriction should not apply to purchase of other services from the company by an entity 
affiliated with the director so long as the director played no role in negotiating any such 
transaction, and the business took place on arms length terms; d) If the individual serves 
as an officer of any company on whose board an officer of the Company sits, the 
individual is not independent while any such interlock is in effect; e)If the individual is 
an officer, director or employee of a non-profit organization that receives donations from 
the Company in excess of $100,000 during any year, unless grants to a university shall 
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have been exempted from this requirement by the Governance Committee after a review 
to determine the business purpose of grants to the particular institution; f) If the 
individual is a spouse or relative living in the same household of (i) any elected political 
official who has received donations from the Company or any senior officer during the 
current or past five years, (ii) any senior member of any regulatory body with authority 
over the company, (iii) any person with government contracting responsibility for the 
company, (iv) a governor or member of a political executive body, or (v) a legislator who 
sits on any committee with jurisdiction to enact laws governing the Company or its 
business operations; g) If the individual has had any personal commercial transactions 
with the CEO during the past ten years, or serves as an officer, employee, partner or 
owner of any organization that has been involved in any commercial transactions with the 
CEO personally during the past five years, except for routine retail or consumer 
transactions; h) The individual has previously served as the Company’s CEO; or I) The 
individual is a spouse or relative living in the same household of any of the persons listed 
in this section.146

 The Restoring Trust Report notes favorably the European Model that uses a non-
executive Chairman of the Board and a separate CEO.147  When working appropriately 
this structure allows for more engaged board communications and creates checks and 
balances against excessive executive power.148  The non-executive chairman’s powers 
should be spelled out in the articles of incorporation and should include the power: a)to 
establish the board’s agenda for the year, and for each meeting, upon consultation with 
each member of the board including the CEO; b) to coordinate the work of each board 
committee with its committee chair, to make sure that a self-assessment of the members 
of each committee is conducted each year, and to review possible committee membership 
changes; to oversee the distribution of information to board members to insure adequate 
and timely reports; d) to coordinate where necessary board member visits to company 
facilities; e) to review at least annually the overall effectiveness of the Company’s ethics 
program, internal audit and legal compliance systems; f) to organize and oversee a review 
of the effectiveness of the board and the contribution of each board member at least 
annually; and g) to organize and oversee and annual review of CEO performance by the 
board, and to carry out such additional responsibilities and duties as may be assigned 
from time to time by the board or the CEO.149

 To qualify as the non-executive chairman, the following minimum qualifications 
should be required: a) the individual must be an independent member of the board, and 
should not have been a fulltime employee or senior officer of the Company within the 
prior ten years; b) the individual should have served (i) on the board of at least three 
publicly traded companies, at least one of which must have had a market capitalization 
exceeding $5 billion, (ii) as the chairman, CEO or in a comparable position of at least one 
business or governmental organization, of (iii) as president of a major university.  This 
should be a person of widely recognized stature, experience and accomplishments; c) the 
individual should not ever have been the subject of an SEC enforcement action in which 
he or she consented (with or without admission of wrongdoing) to the entry of injunctive 
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relief, a cease and desist order, or a suspension or other limitation on the ability to serve 
as a corporate officer or supervisor, or had any license suspended or revoked due to 
misconduct of any type; d) the individual should not have violated any fiduciary duty to 
the Company, or its Code of Conduct.150

 Regarding ethics programs the report stated: The Company should continue to 
invest substantial attention in creating a culture within the Company that involves a 
complete dedication to operation in accordance with high standards of integrity and 
transparency as mandated by the ethics pledge.  In this regard the Company should 
continue its objective to become a role model within the industry and beyond for 
excellence in ethical standards and practices.  This is an ongoing challenge, and one that 
requires regular attention from senior management and the efforts of a strong and well-
led Ethics Office. 
 Not less than annually the full board of directors should review the adequacy of 
the Company’s ethics programs, including both formal standards and levels of adherence.  
The director of the ethics office should have a level of experience and skill comparable 
wit the senior leadership of any division of the company.  As a general guideline, the 
senior ethics officer within the company should ideally possess at least 15-20 years of 
legal experience, a portion of which should have included service in a regulatory or law 
enforcement agency of government.151

 In a related development, on October 7, 2003, the “Report of the Ad Hoc 
Advisory Group on the Organizational Sentencing Guidelines” was presented to the 
United States Sentencing Commission.  The Advisory Group “concluded that the 
guidelines should better address the role of organizational leadership in ensuring that 
compliance programs are valued, supported, periodically re-evaluated, and operate for 
their intended purposes.”152  Furthermore, “… the organizational guidelines should be 
updated to reflect the learning and progress in the compliance field since 1991.” 
 In particular the revised guidelines should include the following modifications: 
emphasize the importance within the guidelines of an organizational culture that 
encourages a commitment to compliance with the law, provide a definition of 
“compliance standards and procedures,” specify the responsibilities of an organization’s 
governing authority and organizational leadership for compliance, emphasize the 
importance of adequate resources and authority for individuals within organizations with 
the responsibility for the implementation of effective program, replace the current 
terminology of “propensity to engage in violations of law” with language that defines the 
nature of an organization’s efforts to determine when an individual has a reason to know, 
or history of engaging in, violations of law, include training and the dissemination of 
training materials and information within the definition of an “effective program,” add 
“periodic evaluation of the effectiveness of a program’ to the requirement for monitoring 
and auditing systems, require a mechanism for anonymous reporting, include the phrase 
“seek guidance about potential or actual violations of law” within the criteria in order to 
more specifically encourage prevention and deterrence of violations of law as part of 
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compliance programs, provide for the conduct of ongoing risk assessments as part of the 
implementation of an “effective program.”153

 
 

IX. Conclusion 
 
 Even now there is a developing storm in the mutual fund industry, with 
allegations focused upon preferential treatment by fund managers of big-money 
customers who were allowed to book after-hours trades and market-timing.154  Once 
again, investor confidence in market integrity is addressed   
 There are several common themes that the Enron saga reveals and should be 
addressed.  Firstly, there must be adequate document retention policies and protection for 
whistleblowers.  Secondly, members of the corporate board must represent the 
shareholder’s best interests and set the tone for an appropriate corporate culture.  Thirdly, 
professionals such as accountants and attorneys must look beyond loyalty to the client to 
a loyalty to the greater public good.  This may be achieved in a variety of ways including 
the strengthening of corporate compliance and ethics programs and the articulation of 
professional standards that recognize the need for whistle blowing.  Some of these goals 
are being met but much work needs to be done. 
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