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In Grutter v. Bollinger, the U.S. Supreme Court held that a law school’s narrowly 
tailored use of race in an admissions decision furthered a state’s compelling interest in the 
educational benefits that flow from a diverse student body.1

Prior to Grutter, the only U.S. Supreme Court case concerning a public school’s 
use of race as an admissions criterion was Regents of the University of California v. 
Bakke.2  The Court in Bakke issued six separate opinions—none of which commanded a 
majority.3 Justice Lewis F. Powell, Jr., announcing the Court’s judgment in an opinion 
joined by no other Justice, invalidated the school’s race-based admissions program and 
reversed a California Supreme Court order holding that race could never be used as a 
school admissions criterion.4    

The purpose of this paper is to examine both the Bakke and Grutter cases and 
identify criteria that can be relied upon by a federally funded institution of higher 
learning striving to incorporate race-conscious decisions into its admissions program. 
 
 

I. THE BAKKE OPINION 
 

The issue in Bakke was whether the Medical School of the University of 
California at Davis could set aside sixteen admissions seats out of an entering class for 
members of certain minority groups.5

Bakke, a white male, claimed that the Medical School discriminated against him 
on the basis of his race in violation of Title VI of the Civil Rights Act of 1964 and the 
Fourteenth Amendment.6  

Title VI of the Civil Rights Act of 1964 provides, among other things, that no 
person shall, on the ground of race or color, be excluded from participating in any 
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a factor in admissions to the University of Texas School of Law.  Id.  The U.S. Supreme Court denied 
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program receiving federal financial assistance.7  The Fourteenth Amendment provides 
that no state shall deny any person equal protection of the laws.8  

Bakke contended that since the Medical School was a state school receiving 
federal financial assistance, it could not discriminate against him on the basis of his race.9  
The Medical School had two admissions programs—a “special admissions” program for 
minorities and a regular admissions program for all other applicants.10  Minority 
applicants under the special admissions program were segregated from regular 
admissions applicants and judged exclusively against other minority applicants.11  In 
addition, entrance requirements under the special admissions program generally proved 
lower than those of the regular admissions program.12  

The Medical School argued that its admissions program was justified because its 
goals were to: (i) reduce the historic deficit of traditionally disfavored minorities in 
medical schools and in the medical profession; (ii) counter the effects of societal 
discrimination; (iii) increase the number of physicians who will practice in communities 
currently underserved; and (iv) obtain the educational benefits that flow from an 
ethnically diverse student body.13  

Justice Powell argued that an admissions quota based on race, in and of itself 
violates the Fourteenth Amendment.14  Justice Powell stated, however, that the pursuit of 
the educational benefits that flow from a diverse student body is a compelling state 
interest that has long been viewed as a special concern of the First Amendment.15  

Justice Powell made reference to Harvard’s use of its admissions plan to achieve 
academic diversity.16  The Harvard plan requires that all applicants be judged against all 
other applicants.17  Further, race can be considered a “plus” in an admissions decision as 
long as it is considered along with other attributes of the applicant.18

 
 

II. THE HARVARD PLAN 
 
Justice Powell drew very heavily on the admissions program established at 

Harvard College in concluding that a diverse student body is a constitutionally 
permissible goal for an institution of higher education.19 He noted that ethnic diversity is 
only one factor in a range of factors a university may consider in attaining the goal of a 
heterogeneous student body.20  Justice Powell reasoned that ethnic diversity is not simply 
a specified percentage of the student body based on ethnicity that is to be given 
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guaranteed membership in the select group.21  “[T] he diversity that furthers a compelling 
state interest encompasses a far broader array of qualifications and characteristics of 
which racial or ethnic origin is but a single, though important, element.”22  

The Harvard plan, according to Justice Powell, expanded the concept of diversity 
to include students from disadvantaged economic, racial and ethnic groups, stating, 
“Harvard College now recruits not only Californians or Louisianans but also blacks and 
Chicanos and other minority students.”23  

He found that the Harvard plan did take into account race in some of its 
admissions decisions.24   Justice Powell noted that, under the Harvard plan, consideration 
of race may tip the balance in an applicant’s favor, just as an individual’s geographic 
origin or a life spent on a farm may tip the balance in another applicant’s case.25  

Justice Powell noted that the Harvard plan did not establish a quota for the 
admittance of blacks or others during a given year even though Harvard was aware of the 
necessity to admit more than a token number of blacks.26

  
In such an admission program, race or other ethnic background may be 
deemed a ‘plus’ in a particular applicant’s file, yet it does not insulate the 
individual from comparison with all other candidates for the available 
seats.  The file of a particular black applicant may be examined for his or 
her potential contribution to diversity without the factor of race being 
decisive when compared, for example, with that of an applicant identified 
as an Italian-American if the latter is thought to exhibit qualities more 
likely to promote beneficial educational pluralism.  Such qualities could 
include exceptional personal talents, unique work or service experience, 
leadership potential, maturity, demonstrated compassion, a history of 
overcoming disadvantage, ability to communicate with the poor, or other 
qualifications deemed important.27   
  
Justice Powell suggested that an admissions program operated in this manner was 

flexible enough to consider all aspects of diversity based on each applicant’s 
qualifications, effectively placing each applicant on the same footing for consideration, 
but not necessarily according the same weight to the qualifications.28   

Justice Powell concluded that the Harvard College Admissions Program treats 
each applicant as an individual—weighing all qualifications fairly and competitively, 
and, therefore, eliminating unequal treatment under the Fourteenth Amendment.29
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III. THE GRUTTER OPINION 
 

The Bakke opinion by Justice Powell has been a point of consternation within the 
legal community and the courts.30  Since Justice Powell’s lone opinion did not constitute 
a majority opinion, its value as legal precedent has been questioned.31  In an apparent 
effort to set in stone what Bakke did not, the U.S. Supreme Court revisited the issue of 
race in school admissions policies in Grutter v. Bollinger.32  

Grutter was a white female student seeking admission to the University of 
Michigan Law School.33  The Law School turned down Grutter for admission even 
though evidence suggested that minority students with lower objective credentials were 
admitted.34  As a result, she filed suit alleging that the Law School’s admissions program 
violated Title VI of the Civil Rights Act of 1964, the Equal Protection Clause of the 
Fourteenth Amendment, and 42 U.S.C. § 1981.35  

Justice Sandra Day O’Connor, delivering the opinion of the Court in Grutter, 
stated Justice Powell’s opinion in Bakke served as a “touchstone” for constitutional 
analysis of race-conscious admissions policies.36 She further noted that both public and 
private universities have modeled their admissions programs in accordance with Justice 
Powell’s opinion.37  

Justice O’Connor, quoting Justice Powell in Bakke stated that the “guarantee of 
equal protection cannot mean one thing when applied to one individual and something 
else when applied to a person of another color.  If both are not accorded the same 
protection, then it is not equal.”38  Justice O’Connor, further quoted Justice Powell when 
she said “. . . when governmental decisions touch upon an individual’s race or ethnic 
background, he is entitled to a judicial determination that the burden he is asked to bear 
on that basis is precisely tailored to serve a compelling governmental interest.”39  

Justice O’Connor concluded, based on the opinion of Justice Powell in Bakke, that 
race can only be used by a university to further “the attainment of a diverse student 
body.”40  Justice O’Connor also noted that race “is only one element in a range of factors 
a university may properly consider in attaining the goal of a heterogeneous student 
body.”41 Absent a showing to the contrary, good faith is presumed in a university’s use of 
race as an admissions factor.42  

The Court, citing Adarand Contractors, Inc. v. Pena,43 stated that the 
“government may treat people differently because of their race only for the most 
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43 515 U.S. 200 (1995). 
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compelling reasons.”44  Racial classifications by government must be analyzed by a 
reviewing court under strict scrutiny.45  The Court noted that “[n]ot every decision 
influenced by race is equally objectionable and strict scrutiny is designed to provide a 
framework for carefully examining the importance and the sincerity of the reasons 
advanced by the governmental decision-maker for the use of race in that particular 
context.”46

The Law School maintained that its admissions process was designed to obtain 
“the educational benefits that flow from a diverse student body.”47  Justice O’Connor, in 
discussing whether attainment of “the educational benefits that flow from a diverse 
student body” was a compelling state interest, noted that the Law School’s admissions 
process attempted to assemble an academically qualified and broadly diversified class by 
enrolling a “critical mass” of minority students.48  The Court further acknowledged that 
the Law School’s admissions process was not designed to ensure a specified percentage 
of a particular group based on race or ethnicity, noting that such a requirement would 
amount to racial balancing, which is patently unconstitutional.49  Rather, the “Michigan 
Law School’s concept of critical mass is defined by reference to the educational benefits 
that diversity is designed to produce.”50   

Justice O’Connor, noting that the Court has “. . . never held that the only 
governmental use of race that can survive strict scrutiny is remedying past 
discrimination,”51 concluded that the Law School has a compelling interest in a diverse 
student body because a diverse student body is at the heart of the Law School’s proper 
institutional mission.52    

The next issue faced by the Court was whether the Law School’s compelling 
interest in achieving academic diversity was narrowly tailored.53  The Court noted 
“[e]ven in the limited circumstance when drawing racial distinctions is permissible to 
further a compelling state interest, government is still ‘constrained in how it may pursue 
that end.’”54  The means chosen to accomplish the government’s asserted purpose must 
be specifically and narrowly framed to accomplish that purpose.55  The purpose of the 
narrow tailoring requirement is to ensure that the means chosen for the racially motivated 
state action fit the compelling goal “so closely that there is little or no possibility that the 
motive for the classification was illegitimate racial prejudice or stereotype.”56  

To be narrowly tailored, a race-conscious admissions program cannot “insulat[e] 
each category of applicants with certain desired qualifications from competition with all 
other applicants”57 and must not “unduly burden individuals who are not members of the 
                                                 
44 Grutter, supra note 1 at 2337. 
45 Id.  
46 Id. at 2338. 
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48 Id. at 2339. 
49 Id.  
50 Id.  
51 Id.  
52 Id.  
53 Id. at 2341. 
54 Id.  
55 Id.  
56 Id.  
57 Id. at 2342. 
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favored racial and ethnic groups.”58 An admissions program must be “flexible enough to 
consider all pertinent elements of diversity in light of the particular qualifications of each 
applicant and to place them on the same footing for consideration, although not 
necessarily according them the same weight.”59  The Court, after reviewing the Law 
School’s admissions requirements, stated that the Law School’s admission program 
“bears the hallmark of a narrowly tailored plan.”60  

The Court held that the Equal Protection Clause does not prohibit the narrowly 
tailored use of race in admissions decisions if it is to further a compelling interest in 
obtaining the educational benefits that flow from a diverse student body.61

 
 

IV. CONCLUSION 
 
Institutions of higher learning should use the Harvard plan62 as a template in 

designing their race-conscious admissions programs.  
A quota system establishing a specific number of minorities is a violation of the 

Fourteenth Amendment.63  Race may be considered as one factor, a “plus,” in an array of 
factors in a university’s selection of its student body.  Schools must consider all relevant 
factors in an applicant’s file that tend to “. . . exhibit qualities more likely to promote 
beneficial educational pluralism.”64  

Race should be compared against all other relevant factors contained in an 
applicant’s file.  Factors to be considered for comparison purposes, as suggested by 
Justice Powell in his examination of the Harvard plan, include an applicant’s GPA and 
other test scores, difficulty of his or her undergraduate institution, difficulty of his or her 
course of study,65 exceptional personal traits, unique work or service experience, 
leadership potential, maturity, demonstrated compassion, a history of overcoming 
disadvantage, ability to communicate with the poor, or other qualifications deemed 
important.66  

Race-conscious admissions programs must be narrowly tailored.  A narrowly 
tailored race-conscious admissions program does not unduly harm members of any racial 
group and compares all admissions applicants against all other admissions applicants.67  
If a race-conscious admissions program uses race as a “plus” factor in the context of 
individualized consideration, rejected applicants will not be foreclosed from 
consideration simply because of skin color or ethnicity, and, thus, not unduly harmed.68  

                                                 
58 Id. at 2345. 
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60 Id.  
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An institution of higher learning receiving federal funds can use race in an 
admissions decision so long as (i) all admissions applicants are compared to all other 
admissions applicants; (ii) race is used as just one factor in the qualities of the applicant 
that are likely to promote beneficial educational pluralism; and (iii) the use of race as a 
decision factor may not unduly harm members of any racial group. 
 


