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I. INTRODUCTION 
 
 Payday loans, also known as cash advance loans, check advance loans, and deferred 
deposit check loans, are at the center of a growing and controversial industry.   Payday lenders 
insist that they are filling a niche, meeting a need that other lenders do not address.  Payday 
lenders point out that their customers seem satisfied with the services being offered, and that 
people who do not use the services voice the complaints against their lending practices.  As 
evidence, the payday lenders point to the growth of their industry over the past decade and the 
continuing and increasing demand for their services.  The industry was beginning to mushroom 
in 2001, when it was estimated that there would be more than fifty-five million payday loans 
made at this time, with gross revenues of more than $10 billion, and fees of nearly $2 billion paid 
by the borrowers.1  It is estimated that the market, once it fully matures, will consist of some 
25,000 stores nationwide, with more than 180 million transactions per year.2  This same source 
estimates that the industry will produce $6.75 billion in fees annually.3  These figures show that 
there is a substantial market being serviced by payday lenders, and these lenders assert that they 
and their services are needed. 
 Opponents of payday loans and payday lenders point to the exploitation of the customers, 
those borrowers least able to protect themselves or their interests.  These antagonists also point to 
the unreasonable annual percentage rates (APRs) being charged on the loans, to the number of 
“rollovers” that the “typical” borrower agrees to, and the vicious cycle that is likely to begin 
when the borrower first agrees to participate in one of these payday loans.  These antagonists 
have mobilized support for their position and are attempting to introduce or to influence 
legislation in a number of states aimed at eliminating, or at least controlling, payday loans.  Two 
groups in particular are leading this effort, the national Public Interest Research Groups (PIRGs) 
and the Consumer Federation of America (CFA), although numerous other groups also support 
these efforts to limit or otherwise control payday lending. 
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1 John Hackett, Ethically Tainted, CONSUMER LENDING, Vol. III, NO. 11, pg. 48 (American Banker-Bond Buyer, 
November 2001). 
2 Show Me the Money!, A SURVEY OF PAYDAY LENDERS AND REVIEW OF PAYDAY LENDER LOBBYING IN STATE 
LEGISLATURES, The PIRGs and Consumer Federation of America, February 2000, page 8. This article can be found 
at http://www.pirg.org/reports/consumers/payday/  
3 Id. 
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II. THE PAYDAY LOAN TRANSACTION 
 
A payday loan is a “cash advance” made to the borrower and secured by a post-dated 

check.  The check the borrower provides to “secure” the loan is for the loan amount plus the fees 
and the interest for the loan, and is dated for the borrower’s next payday.  The borrower also 
understands that the loan will be repaid on the borrower’s next payday when the lender cashes 
the postdated check, unless the borrower returns to buy back the check, also known as “rolling 
over” the loan.  Of course, if the borrower decides to buy back the check, he or she will “buy” it 
by providing a new check for the amount originally owed, plus any “renewal” fees or other 
expenses from rolling the loan over.  And, once again, the new check is postdated to the 
borrower’s next payday.  Absent statutory provisions to the contrary, there is no limit to the 
number of times that a loan can be “rolled over” before the debtor finally pays off the loan. 
 Payday loans are commonly made for relatively small amounts, normally from $100 to 
$500, and for short time periods, normally no more than two weeks. These are the types of loans 
that a bank or other commercial lender would not be interested in making, and they are often 
made to people who may be poor credit risks.  The cost of a payday loan is generally low, 
perhaps as little as $15 or $20 for the loan, and the borrower is pleased to get his or her money so 
promptly for such a low cost.  It appears that these borrowers are thinking that $15 on a $100 
loan, while it is a fifteen percent rate, is less expensive than the interest that they would pay if 
they “borrowed” the money by getting a cash advance on their credit cards, assuming that they 
have credit cards, or attempting to utilize some other form of credit. 
 What many of these borrowers do not realize is that the loan’s interest rate is “not” a 
mere fifteen percent.  They are paying fifteen percent of the principal for a loan of up to two 
weeks.  That works out to an annual percentage rate of three hundred and ninety percent.  And if 
the loan is for “one” week rather than for two, the annual percentage rate zooms to seven 
hundred and eighty percent!   And this expense ignores any other fees that may be imposed, such 
as an application fee or the renewal fees imposed when the borrower rolls over one of these 
loans. 
 
 

III. THE PROBLEM OF EXORBITANT INTEREST RATES AND FEES ON PAYDAY LOANS 
 
 The strongest argument raised by the various payday lenders is that they are just filling a 
niche in the market, making loans to people who might not otherwise be able to acquire cash 
when they most need it.  They point out that most banks will not make this type of loan, and that 
without the service they provide a significant number of their customers would not be able to get 
“emergency” cash.4  While the growing number of customers taking advantage of the 
opportunity to acquire such emergency cash seems to support this argument, it seems just a bit 
too self-serving.  Other sources for such loans are available, and these other sources tend to be 
much less expensive than a payday loan.  For example, a person can get a cash advance from his 
or her credit card, or can get a loan from a small loan or finance company.  Two examples 
illustrate how much this can save a borrower. 

                                                 
4 Maureen Rooney, Legal Loan Sharks, CREDITINFOCENTER, (June 17, 2004) 
http://www.creditinfocenter.com/loans/legalloanshark.shtml  
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 Assume that a person borrows $200 and repays the loan in one month.  First, examine 
what happens if the person gets a cash advance against his or her credit card.  If we assume that 
the credit card carries an APR of 19.99%, has no grace period, and requires a 2.5% fee and a 
$2.50 minimum, the finance charge for one month will be $8.41, an APR of 50.46% on the $200 
advance.  Thus, if the loan is paid off in one month the total payment will be $208.41.  If the 
borrower cannot repay the loan for three months, the finance charges will be $11.86, an APR of 
35.35%, with total payments of $211.86. 
 The same person could borrow the money from a small loan company or finance 
company.  For purposes of our example, the lender has a 36% APR cap (such a cap in standard 
in a number of states).  If the borrow repays the money in one month, he or she will have a 
finance charge of $6, which gives an APR of 36% and a total payment of $206.  If, instead, he or 
she waits to repay the loan for three months, the finance charges will be $12.10, again with an 
APR of 36%.  Total payments would be $212.11. 
 Finally, our intrepid borrower goes to a payday lender with terms of $17.50 per $100 
borrowed, and a 15-day loan term.  If the borrower repays the loan in one month, the loan will 
have one rollover, giving finance charges of $70, calculated as (2 * 17.50 * 2), which gives an 
APR of 457%, and total payments of $270. [A $200 loan is 2 “units,” the lender charges $17.50 
per “unit” for each 15 days of the loan, and the borrower repays the loan in thirty days; hence the 
formula (2 * 17.50 * 2).]  If he or she waits until three months later to repay the loan, the finance 
charges will amount to $210 (2 * 17.50 * 6 – the initial loan plus five rollovers).  The APR 
remains 457%, but the total payments now amount to $410!5  Table 1 illustrates these 
transactions. 
 
 

IV. THE INEFFECTIVENESS OF STATE USURY REGULATION OF PAYDAY LOANS 
 

While there are concerns about the ethics of payday lenders, the perceived illegality of 
such loans seems obvious to most observers.  These observers reason that any loans that carry an 
annual percentage rate of more than 180% must be usurious, and thus such loans must be illegal.  
No state’s legislators would allow lenders within its borders to operate such businesses, would 
they?  Surprisingly, the answer to this question is not so obvious.  In fact, many states do permit 
such loans under applicable state law.  In addition, several other states do not have a usury 
ceiling on so-called small loans such as payday loans, so such loans do not violate the usury laws 
in these states.  Further, even in the states that attempt to prohibit such loans or to apply the 
state’s usury laws and protections to these loans, a loophole exists that allows many of these 
lenders to operate in these states despite the specific statutory provisions that seemingly prohibit 
such loans or such lenders.  This “loophole” can be found in the National Bank Act, 12 U.S.C. § 
85, which states in pertinent part: 

 
"Any association may take, receive, reserve, and charge on any loan or discount 
made, or upon any notes, bills of exchange, or other evidences of debt, interest at 
the rate allowed by the laws of the State, Territory, or District where the bank is 
located, or at a rate of 1 per centum in excess of the discount rate on ninety-day 
commercial paper in effect at the Federal reserve bank in the Federal reserve 
district where the bank is located, or in the case of business or agricultural loans 

                                                 
5 Supra, note 2 at page 9. 
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in the amount of $ 25,000 or more, at a rate of 5 per centum in excess of the 
discount rate on ninety-day commercial paper in effect at the Federal Reserve 
bank in the Federal Reserve district where the bank is located, whichever may be 
the greater, and no more, except that where by the laws of any State a different 
rate is limited for banks organized under State laws, the rate so limited shall be 
allowed for associations organized or existing in any such State under this 
chapter."  
 
This provision of the National Bank Act allows a national bank to “export” its interest 

rates to other states, so long as the rate exported would be legal in the state in which the national 
bank is chartered.  This is so even if the rate exported to another state would be illegal if charged 
by a financial institution chartered in the state in which the loan is made. 

The U.S. Supreme Court interpreted this section, and “developed” the loophole, when it 
decided Marquette National Bank v. First of Omaha Service Corp.6 In this case, the Marquette 
National Bank of Minneapolis filed suit in the District Court of Hennepin County, Minnesota, 
asserting that First of Omaha Service Corporation, a subsidiary of First National Bank of Omaha, 
was violating Minnesota’s usury statute by charging Minnesota credit card customers the interest 
rate allowed in Nebraska, a higher rate than permitted in Minnesota.  Marquette National Bank 
was seeking injunctive relief.  First of Omaha objected, arguing that the National Bank Act (12 
USCS § 1285), which permits a national bank to charge interest on “any loan” at the rate allowed 
by the laws of the state where the bank is located, preempted the Minnesota statute.  The District 
Court disagreed, and ruled for Marquette National Bank.  The Minnesota Supreme Court 
reversed, holding that the Nebraska usury law had to be applied to the loans made by First of 
Omaha Service, and not the usury law on Minnesota, even if the loans were being made in 
Minnesota.   

The U.S. Supreme Court granted certiorari, and affirmed the Minnesota Supreme Court’s 
interpretation.  In a unanimous opinion, the Court ruled that the First National Bank of Omaha, a 
national banking association chartered in Nebraska, could properly charge its Minnesota credit 
card customers the interest rate allowed under Nebraska law.  According to the Court, First 
National Bank of Omaha was “located” in Nebraska for purposes of the National Bank Act 
because (1) the bank’s charter address was in Nebraska, (2) the bank had no branches located in 
Minnesota, (3) the credit was “extended” in Nebraska, and not in Minnesota, since the bank 
honored the sales drafts presented by Minnesota merchants and banks at its Nebraska locations, 
and (4) finance charges were assessed, payments were submitted, and credit cards were issued in 
Nebraska, not in Minnesota. As the Court noted,  

 
“[T]he ‘exportation’ of interest rates, such as occurred in this case, will 

significantly impair the ability of States to enact effective usury laws.  This 
impairment, however, has always been implicit in the structure of the National 
Bank Act, since citizens of one State were free to visit a neighboring State to 
receive credit at foreign interest rates… This impairment may in fact be 
accentuated by the ease with which interstate credit is available by mail through 
the use of modern credit cards.  But the protection of state usury laws is an issue 

                                                 
6 439 U.S. 299, 1978 U.S. LEXIS 45 (1978). 
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of legislative policy, and any plea to alter § 85 to further that end is better 
addressed to the wisdom of Congress than to the judgment of this Court.”7

 
The implications and the repercussions of this opinion are still being felt today.  

However, it is no longer being felt just in the area of credit cards, nor is the effect limited to 
“traditional” bank loans.  It also is not due to customers visiting neighboring states in order to 
obtain credit at foreign interest rates.  Instead, the foreign interest rates are being brought to the 
borrowers by means of loans from subsidiaries or affiliates of national banks that are using the 
shelter of such affiliation to make loans that would otherwise violate the usury laws of the state 
in which the borrower resides.  And in many cases, these loans are taking the form of payday 
loans, with triple-digit interest being charged on the loans. 

Perhaps the strongest opponents of payday lending have been the various state PIRGS 
and the Consumer Federation of America.  These two groups have made recommendations for 
reforming the laws of the various states to combat such loans.  They have also prepared reports 
and issued press releases.  In one of these reports8 the state PIRGs and the CFA break down the 
status of payday lenders into one of three categories, based on state law provisions regulating 
such lenders.  Table III lists the states by category. 

 
Category 1.  Payday lending is prohibited by the state’s usury laws, which impose a 
relatively low interest rate ceiling on small loans.  Nineteen states fall into this category. 
 
Category 2.  Payday lending is not prohibited in the state because there is no usury ceiling on 
small loans under the applicable state law.  There are eight states that fall into this category. 
 
Category 3.  Payday lending is authorized by specific statutes that provide “safe harbor” for 
payday loans, exempting them from the state usury laws or interest ceilings.  Twenty-three 
states and the District of Columbia fall into this category.9

 
From this data, it appears that payday loans are permitted in thirty-one states and the 

District of Columbia, but prohibited in the other nineteen states.  However, even the nineteen 
states that seemingly prohibit payday loans are not necessarily safe from the payday lenders.  If a 
payday lender can form a “partnership” with a nationally chartered bank, the payday lender can 
then be shielded from the state’s regulations due to this affiliation with the national bank.  And 
the law allows the national bank to “export” its interest rates from the bank’s home state.  This 
allows the payday lender that is a “partner” of a national bank to charge interest rates that are 
exempt from state interest rate regulations and usury laws. 

As discussed above, the basis for this legal loophole is the Supreme Court opinion in 
Marquette National Bank v. First of Omaha Service Corp.  This ruling, which has not been 
seriously challenged, is now an accepted aspect of banking.  Further, in 1980 congress passed the 
Depository Institutions Deregulation and Monetary Control Act,10 which extended this same 
“privilege” to other depository institutions.  Congress thus allowed all federally insured 
depository institutions to “export” interest rates from their home states to the location in which 

                                                 
7 Id. at 318-319. 
8 Status of State/Territory Payday Loan Law, CONSUMER FEDERATION OF AMERICA, January 2000. 
9 Supra, note 2 at page 4. 
10 Pub. L. No 96-221, 94 Stat. 142 (1980). 
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the loan is made.  This means that a payday lender can legally make loans that seem to violate 
state law in a given state, if the lender is affiliated with a federally insured depository institution. 
The lender uses the institution’s “privilege” to avoid the state’s usury laws. 

 
 

V. RELEVANT CASES 
 
 Given the size of the payday loan industry, and given the number of complaints against 
these loans filed by various groups and individuals, there have been surprisingly few reported 
opinions addressing the legality of payday loans.  Perhaps this is due to the fact that so many of 
the borrowers are lower income individuals who are less likely to resort to court in order to settle 
civil disputes.  Or perhaps the widespread use of mandatory arbitration provisions in the payday 
loan agreement has resulted in the arbitration of many of the controversies, preventing judicial 
review of these controversies.  Nonetheless, there have been some cases filed.   
 One of the earlier cases in this area is Miller v. HLT Check Exchange,11 in which the 
defendant argued that it was not subject to the provisions of the Truth in Lending Act (TILA)12 
because its fees were not “finance charges.”   HLT characterized its fees as “service charges” for 
its “check-cashing services,” and asserted that such service charges for providing check-cashing 
services were expressly authorized by Kentucky state statutes.  In deciding whether to grant the 
defendant’s motion to dismiss, the court first had to consider whether the TILA was applicable.  
The plaintiff argued that the fees charged by HLT fell within the definition of finance charges as 
set out in the TILA, but that HLT had not properly informed her of these finance charges in the 
manner prescribed by the statute.  HLT argued that under the Kentucky statute, service charges 
imposed for providing a check-cashing service were not finance charges, and that TILA cannot 
preempt state law in respect to how charges are categorized.  Thus, as the court stated, “[t]he 
primary question to be addressed is whether the fees charged by HLT can be characterized as 
‘finance charges.’”13 In ruling against HLT, the court pointed out the broad definition of “finance 
charges” in both TILA and in Regulation Z, noting that the definition includes a variety of 
charges imposed incident to the extension of credit.  “Further, for the defendants to argue that 
they are not extending credit is disingenuous.  They are disbursing funds to people like the 
plaintiff on the promise of repayment of the sum plus the ‘service charge,’ at a later time.  If this 
is not an extension of credit, the Court finds it hard to imagine any transaction that is.  The Court 
therefore finds that the defendants are not entitled to dismissal on the issue of whether they are 
required to disclose credit terms pursuant to TILA.”14  (There has been no further litigation 
reported between these parties, which would imply that, following the court’s decision, HLT 
settled with Miller.) 
 Another Kentucky case that same year also involved HLT, and it also involved an 
attempt by HLT to avoid the provisions of TILA.  In Hamilton v. Larry York, D/B/A HLT Check 
Exchange, LLP15the plaintiffs alleged that HLT had violated TILA and the Kentucky Interest and 
Usury Statutes by charging 520% interest on loans.  HLT again denied that it had made any 
loans, arguing that any fees it imposed were “service charges” based on its check-cashing 

                                                 
11 215 B.R. 970, 1997 Bankr. LEXIS 2107 (1997). 
12 15 U.S.C. § 614 
13 215 B.R. 970, at 973. 
14 Id. at 974. 
15 987 F. supp. 953, 1997 U.S. Dist. LEXIS 19780 (1997). 
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operations.  The court found that the Hamiltons had engaged in two types of transactions with 
HLT: (1) “check cashing” transactions, and (2) “deferral” transactions.  In the check cashing 
transactions the Hamiltons would present a check to HLT in exchange for cash.  HLT would then 
agree to hold the check for two weeks before presenting it to the bank.  The fee for these 
transactions was 20% of the check amount.  These transactions were legitimate check cashing 
transactions, and did not qualify as the extension of credit under Kentucky law.  However, in the 
deferral transactions the Hamiltons – and other parties – could defer the presentment of their 
checks for additional two-week periods by paying HLT an additional 10% of the check amount.  
In reaching its decision, the court cited a 1926 case, Hurt v. Crystal Ice & Cold Storage Co.,16in 
which it was stated: 

 
“The cupidity of lenders, and the willingness of borrowers to concede whatever 
may be demanded or to promise whatever may be exacted in order to obtain 
temporary relief from financial embarrassment, as would naturally be expected, 
have resulted in a great variety of devices to evade the usury laws; and to 
frustrate such evasions the courts have been compelled to look beyond the form 
of the transaction to its substance, and they have laid it down as an inflexible rule 
that the mere form is immaterial, but that it is the substance which must be 
considered.  No case is to be judged by what the parties appear to be or represent 
themselves as doing, but by the transaction as judged by the whole evidence…”17

 
 The court then pointed out that Black’s Law Dictionary defines a “loan” as “delivery by 
one party to and receipt by another party of sum of money upon agreement, express or implied, 
to repay it with or without interest.”  “Interest” is defined as “the compensation allowed by law 
or fixed by the parties for the use or forbearance or detention of money.”  Based on these two 
definitions, the court concluded that the charges incurred by the Hamiltons were interest imposed 
on short-term loans, and were not service charges.  (Again, there has been no further litigation 
reported between the parties, implying that they reached a settlement following the court’s 
decision.)  
 Turner v. E-Z Check Cashing of Cookville, TN18also involved a “deferred presentment” 
plan related to the extension of check-cashing services.  Tennessee permits a firm to charge a 
maximum fee of 2% for providing check-cashing services where a deferred presentment is not 
involved.  However, since it was offering the “service” of deferring presentment, E-Z imposed a 
“service charge” of $35 per $100 for each thirty days for which presentment was “deferred.”  
Patricia Turner, a forty-seven year old woman with an eighth-grade education, borrowed $300 
from E-Z under a “check-cashing” agreement.  The agreement called for Ms. Turner to write a 
check to E-Z for $405 (the $300 she borrowed plus $105 in “fees).  At the end of thirty days Ms. 
Turner could either pay E-Z $105 and write a new check for $405 or do nothing, allowing E-Z to 
present the check to the bank.  At the end of the thirty day period Ms. Turner chose to pay E-Z 
the $105 and to then issue it a new check.  In fact, she did so repeatedly for seven months.  At 
the end of the eighth month Ms. Turner had paid E-Z $840, and still owed the $405 represented 
by her most recent check.  When she failed to pay the fee to renew yet again, E-Z deposited the 
check at her bank.  The check was dishonored, and E-Z commenced legal action against Ms. 

                                                 
16 286 S.W.2d 1055. 
17 Id. at 1056. 
18 35 F.Supp. 2d 1042, 1999 U.S. dist. LEXIS 2045 (1999). 
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Turner for the amount of the check plus collection fees.  Turner objected, alleging that E-Z had 
violated TILA and the Tennessee Consumer Protection Act. 
 In analyzing the facts, the court noted that every court that had addressed the issue of 
deferred presentment transactions had categorized them as extensions of credit under TILA.19  
The court also determined that E-Z was a creditor within the meaning of TILA; that it dealt with 
consumers, as required for coverage under TILA; and that it had failed to properly disclose the 
finance charges imposed against its customers.  In its transactions with Ms. Turner, E-Z listed an 
A.P.R. of 24% for the loans.  If E-Z had, in fact, charged 2% per $100 per thirty days, this would 
be an accurate statement.  However, E-Z imposed charges of $35 per $100 per thirty days.  Thus, 
its statement should have shown an A.P.R. of 420%.  Based on these facts the court ruled for Ms. 
Turner on her claims against E-Z for violating TILA, Regulation Z, and the Tennessee Consumer 
Protection Act.  (E-Z apparently settled the matter with Turner following this proceeding.) 

A comparable case was filed in Illinois, Jackson v. American Loan Company, Inc.20  In 
this case the plaintiffs alleged that American Loan Company had violated the Truth in Lending 
Act, Regulation Z, and also various aspects of the Illinois state law. (The court granted the 
defendant’s motion to dismiss, thus removing the court’s jurisdiction. Accordingly, the case was 
dismissed without addressing any of the state law issues raised by the plaintiffs.) According to 
Jackson, on several occasions she received loans from American Loan Company.  In each of at 
least three such loans, she “renewed” her loans instead of paying them off as they became due.  
And in each of these situations, American Loan charged Jackson an “extension fee” upon 
renewal of the loans.  Jackson now claims that American Loan violated TILA by failing to 
disclose the finance charges to Jackson when she renewed her loans, and also by treating the fee 
for the loan renewal as an “extension fee” rather than as a finance charge.  According to Jackson, 
the “renewal” was a refinancing of the loan, and as such the lender was required, under TILA, to 
disclose any and all financing fees to the borrower. The court disagreed, citing the Official Staff 
Commentary to TILA, which states that: 

 
“Changes in the terms of an existing obligation, such as the deferral of individual 
installments, will not constitute a refinancing unless accomplished by the 
cancellation of that obligation and the substitution of a new obligation.”21

 
The plaintiff here did not have her note cancelled; rather, she had it extended.   

This was a deferral of her obligation, and the court ruled that such deferrals are expressly 
excluded as a refinancing by the Official Staff Commentary.  According to the court: 

 
“Under TILA, a creditor’s primary obligation to disclose occurs prior to 

the consummation of the loan. In general, events which occur subsequent to the 
consummation of the loan, even if those events render the initial disclosures 
inaccurate, do not necessitate new disclosures.”22

 

                                                 
19 Id. at 1047. And see, e.g., Hamilton v. York [d/b/a HLT Check Exchange], 987 F. Supp. 953 (E.D.Ky. 1997); 
Miller v. HLT Check Exchange, 215 B.R. 970 (Bankr.E.D.Ky. 1997). 
20 1999 U.S. Dist. LEXIS 9143 (N.D. Ill. 1999). 
21 Official Staff Commentary to 12 C.F.R. § 226.20 (a) at 397. 
22 1999 U.S. Dist. LEXIS 9143 at 9144. 
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The court also rejected Jackson’s assertion that the “extension fee” was, in fact, a finance 
charge and that American Loan’s failure to treat it as such constituted a violation of TILA.  
According to the court, “Defendant did not violate TILA by failing to describe the ‘extension 
fee’ as a finance charge on the receipt because such a disclosure was not necessary, nor did the 
receipt mislead Plaintiffs as to the amount they were paying to use credit.”23  The court thus 
dismissed both federal claims, and then dismissed the state law claim due to a lack of federal 
jurisdiction. 
 Arrington v. Colleen, Inc.24 involved allegations that the payday lenders were in violation 
of TILA and Regulation Z, but also added a civil complaint for alleged violations of the 
Racketeer Influenced and Corrupt Organizations Act (RICO).25  The plaintiffs also invoked the 
court’s supplemental jurisdiction by asserting state law claims under the Maryland Consumer 
Loan Law, a statute requiring disclosures similar to those required under TILA.  The defendants 
filed a motion to dismiss, but the court rejected this motion.  One ground for this motion was an 
assertion by the defendants that TILA does not apply to payday loans.  However, the court stated 
that “in arguing against the application of the TILA to their businesses, defendants are swimming 
against a strong current as every court that has examined the issue has concluded that TILA 
applies to transactions of the sort at issue in these cases.”26  The court also ruled that the RICO 
charges were properly brought.  While the plaintiffs had not prevailed on the merits, their 
allegations regarding the applicability of TILA and RICO were upheld as valid, and deserving of 
a determination on the merits. 
 Bellizon v. Easy Money of Louisiana, Inc.27 involved an interpretation of the Louisiana 
Small Loan Act28 and the Louisiana Deferred Presentment and Small Loan Act29 (LDPSLA), 
which replaced the Louisiana Small Loan Act effective January 1, 2000.  The customer accused 
Easy Money of Louisiana of violating both acts through several of its practices, including 
making multiple loans in order to increase its fees, and seemingly rolling over loans without any 
application for a new loan. (Under the LSLA, a cap was established on the fees a lender could 
charge on any loan of up to $200, with a higher cap for loans above $200.  Similar rules, 
although with higher permissible fees, were established in the LDPSLA.)  Easy Money made 
numerous loans of $201 to the plaintiffs in order to generate the higher fees.  Several of the 
plaintiffs who wanted to borrow $300 or more were also told that they could not borrow these 
amounts at one time.  Instead they were loaned $201 on their first visit and told to return the next 
day to borrow the additional $100 (the minimum amount loaned), thus allowing the lender to 
charge two fees, one at the higher rate for a loan of more than $200 and one at the lower rate for 
the second loan.  This conduct was a violation of the law.  In an effort to avoid the anti-rollover 
provisions of the statutes, Easy Money would allow a borrower to pay off a loan, and would then 
extend a “new” loan for the same amount as the “paid-off” loan on the same day and in the same 
visit.  While the court refused to dismiss the complaints of the plaintiffs, it did enforce the 
mandatory arbitration clause included in the loan agreements signed by the customers.  Thus, the 
cases were removed to arbitration and the results of these proceedings were not found.   

                                                 
23 Id.   
24 2000 U.S. Dist. LEXIS 20651 (Md. 2000). 
25 18 U.S.C. §§ 1961 et seq. 
262000 U.S. Dist. LEXIS 20651at 20655.  
27 2002 U.S. Dist. LEXIS 10089 (ED La. 2002). 
28 La. R.S. § 9:3577.2 (1999). 
29 La. R.S. § 9:3578.1 et seq. 
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 In Hudson v. ACE Cash Express Inc.30 a plaintiff challenged the applicability of the 
National Bank Act’s provisions to a payday lender. Hudson alleged that he borrowed $300 from 
ACE in January of 2001.  However, the disclosure statement and the promissory note listed 
Goleta, a national bank located in California, as the lender.  According to the documents signed 
by Hudson, Goleta was the lender and ACE was merely a “go-between.”  The loan agreement 
called for Hudson to repay the $300 in two weeks, with an APR of 391 percent.  Hudson repaid 
the principal and the interest, but then sued both Goleta and ACE, alleging that they had violated 
the Indiana usury law, TILA, and RICO.  According to Hudson, Goleta was not the true lender in 
this case, and therefore the provisions of the National Bank Act should not apply.  Hudson 
claimed that ACE was “required” to purchase a 95% participation fee on the loan, and ACE was 
solely responsible for handling the loan, including assessing all charges, collecting the debt, 
enforcing any late fees, and processing rollovers on the loan.  According to Hudson, Goleta’s 
role in the loan process was so minimal that the court should view ACE as the true lender, and 
since ACE is not a national bank, it should not be shielded by the provisions of the National 
Bank Act.  The court responded that “these arguments might appeal to those who believe 
substance should always trump form in the law, and they may provide a reasonable foundation 
for closer federal regulation of national banks that engage in such transactions.  These arguments 
do not, however, offer a basis for giving Hudson relief.”31

 
 

VI. RECENT STATE STATUTORY ENACTMENTS 
 
 Virginia was one of the states that prohibited payday loans, at least until 2002.  However, 
a number of payday lenders took advantage of the Marquette loophole to open offices in Virginia 
by aligning themselves with national banks.  In response, and in an effort to be able to assert 
state control and regulation over this area, the Virginia legislature enacted a law permitting – and 
regulating – payday loans in Virginia.  This law limits payday loans to a maximum of $500, 
restricts the term of the loan to no less than seven days, nor more than thirty days, and sets a 
maximum interest rate on the loan of 15% of the amount borrowed, whether the loan is for seven 
days, thirty days, or some time period in between.32  Still, a 15% rate on a thirty-day loan works 
out to an APR of 180%, while a 15% rate for seven days works out to an APR of 780%.  Despite 
this statutory enactment, a number of payday lenders have moved into Virginia since the statute 
was enacted.33   
 California has also taken steps to regulate payday loans, and to prevent some of the 
abuses commonly cited by opponents of these loans.  Under this new California law34, which 
went into effect January 1, 2003: payday lenders are required to submit audits and reports to the 
State’s Department of Corporations; consumers may have the option of paying back the loan 
over an extended time period; administrative fees charged by the lenders are limited; and out-of-
state banks are required to abide by all of the California banking laws and regulations.  
California is attempting to close the Marquette loophole.  It remains to be seen just how effective 
                                                 
30 2002 U.S. Dist. LEXIS 11226 (SD Ind. 2002). 
31 Id. 
32 Title 6.1, Banking and Finance, Chapter 18, Payday Loan Act, Va. Code Ann. § 6.1-444 et seq. 
33 See, e.g., Stephen Grieco, Need cash? ‘Payday’ lenders are moving in, NEW RIVER VALLEY CURRENT OF THE 
ROANOKE TIMES, October 13, 2002, P. NRV 10; and Tom Shean, Lenders Expect Booming Business Here, THE 
VIRGINIA PILOT, October 5, 2002, P. D1.   
34 Stats 2002 ch 777 § 10, Cal. Fin. Code § 2300 et seq. (2003). 
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this effort will be.  Judicial interpretation may uphold the effort of the state or it may negate this 
effort, relying on the precedent established by Marquette. 
 In Missouri, the House of Representatives passed a payday loan bill in May 2002.35  This 
bill, a compromise between payday lenders and community activists, set several limits on payday 
loans.  Under the bill, lenders can lend a maximum of $500 to any one customer at any one time; 
loans cannot be rolled over more than six times; the borrower must repay at least five percent of 
the principal each time a loan is rolled over; and the maximum interest rate is seventy-five 
percent APR. 
 Maryland enacted a statute banning payday lenders from partnering with national 
banks,36 thus closing the Marquette loophole.  The law, which went into effect June 1, 2002, 
convinced Ace Cash Express, Inc. to withdraw from the Maryland market despite its prior 
expenditure of more than $250,000 in fines and fees while seeking licenses to operate forty 
locations in Maryland.37  This Maryland statute could provide a blueprint for other states that 
would like to close the Marquette loophole and to reassert control over small consumer loans 
occurring within their jurisdictions.  
 Each of these state enactments takes a different approach to the regulation of payday 
loans and payday lenders, but each seemingly attempts to address some of the concerns normally 
voiced concerning payday loans. Virginia set a maximum interest rate and a minimum loan 
period, albeit one that can permit an APR of 780%. Missouri addressed the number of legally 
permitted “rollovers” of payday loans, required some payment of principal for each rollover, and 
set a maximum permissible APR of 75%. California limited administrative fees that may be 
charged by the lenders, and is also attempting to close the Marquette loophole. Maryland 
effectively succeeded in closing the Marquette loophole by prohibiting state-licensed payday 
lenders from teaming up with national banks. It appears that legislators are hearing the ethical 
and economic concerns of various consumer protection groups, such as the Consumer Federation 
of America, and that the need for regulation of payday loans is being recognized. It is also 
obvious that no one method of regulation is considered as the most effective, resulting in a range 
of approaches.   
 
 

VII. FEDERAL ACTION 
 
 In January 2002 the Comptroller of the Currency ordered Eagle National Bank, a 
federally chartered bank operating in Pennsylvania, to stop making payday loans.38  In addition, 
the Office of the Comptroller of the Currency and the Office of Thrift Supervision have issued a 
joint statement39 that calls for supervisory guidance for national banks and thrifts that are 
involved in payday lending and “title loans.”  This joint statement warns national banks and 
thrifts to “think carefully about the risks involved” in entering into relationships that allow 

                                                 
35 Mo. House passes payday loan bill, CONSUMER FINANCIAL SERVICES LAW REPORT, LRP Publications, Vol. 5, No. 
22 (May 22, 2002). 
36 Todd Karpovick, Payday lender cancels plan to operate in MD, THE DAILY RECORD (Baltimore, MD), Dolan 
Media Newswires (May 20, 2002). 
37 Id. 
38 Payday lending jeopardizes bank’s financial validity, CONSUMER FINANCIAL SERVICES LAW REPORT, Vol. 5, No. 14 
(LRP Publications, January 30, 2002). 
39 Rob Blackwell, Warning on ‘Payday’ Partnerships, THE AMERICAN BANKER, M+November 28, 2000, P. 28. 
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payday lenders to make such loans under the Marquette exception by using the name of the bank 
or the thrift. 
 The Federal Deposit Insurance Corporation (FDIC) recently stopped Brickyard Bank of 
Illinois from making payday loans through Check’n Go in North Carolina and in Texas.40  In 
addition, the Office of the Controller of the Currency took action against three of the banks it 
regulates that were actively involved in making payday loans, and the Office of Thrift 
Supervision issued a “Need to Improve” rating in its Community Reinvestment Act evaluation to 
Crusader Bank, a federal thrift that was participating in payday loans.41   

Various consumer groups, including the Consumer Federation of America, have urged 
the FDIC, the Comptroller of the Currency, and the Office of Thrift Supervision to intercede in 
an effort to close the loopholes in federal banking regulation permitting banks to export their 
interest rates. The Office of the Comptroller of the Currency (OCC) signed consent orders with 
four national banks, by the terms of which these banks agreed to cease partnering with payday 
lenders. The OCC cited a range of safety and soundness risks associated with the making of 
payday loans, and also violations of federal consumer protection statutes. The Office of Thrift 
Supervision has taken similar steps to stop federal thrifts from partnering with payday lenders. In 
addition, First Bank of Delaware, the only Federal Reserve member bank that was involved in 
payday lending, under pressure from the Federal Reserve Bank of Philadelphia, has terminated 
its payday loans contracts. Thus, only the Federal Deposit Insurance Corporation among federal 
bank regulatory agencies has failed to take action on payday loans connected with federally 
regulated banks.42

 But perhaps the Board of Governors of the Federal Reserve Board, which revised the 
official staff commentary to Regulation Z in 2000, took the most telling action. These revisions, 
dated March 31, 2000, specifically addressed payday loans and other types of short-term cash 
advances.  The official staff commentary to Regulation Z carries great weight. As the Supreme 
Court pointed out, “it is unrealistic to draw a radical distinction between opinions issued under 
the imprimatur of the Board and those submitted as official staff memoranda.”43  The Court went 
on to note that “The legislative history evidences a decided preference for resolving interpretive 
issues by uniform administrative decisions rather than piecemeal through litigation.”44  
 Credit is defined as “the right granted by a creditor to a debtor to defer payment of debt 
or to incur debt and defer its payment” by both TILA and Regulation Z.45 The official staff 
commentary now defines credit to specifically include payday loans. According to the official 
staff commentary: 
 
 “2(a)(14) “Credit”…. 
  

2. Payday loans; deferred presentment. Credit includes a transaction in which a 
cash advance is made to a consumer in exchange for the consumer’s personal 

                                                 
40  Consumer and Community Groups Call on Office of Thrift Supervision to Halt Rent-a-Bank Payday Lending by 
Ohio Thrift, CONSUMER FEDERATION OF AMERICA, www.consumerfed.org/010703thrift.html (January 7, 2003). 
41 Id. 

42 FDIC Guidelines Turn up the Heat on Rent-a-Bank Payday Lending,  
http://www.consumerfed.org/0702bank.html, (July 2, 2003). 
43 Ford Motor Credit Co. v. Milhollin, 444 U.S. 555, at 566 n. 9. 
44 Id. at 568. 
45 15 U.S.C. § 1602(e), and 12 C.F.R. § 226.2(a)(14). 
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check, or in exchange for the consumer’s authorization to debit the consumer’s 
deposit account, and where the parties agree either that the check will not be 
cashed or deposited, or that the consumer’s deposit account will not be debited, 
until a designated future date. This type of transaction is often referred to as a 
“payday loan” or “payday advance” or “deferred presentment loan.” A fee 
charged in connection with such a transaction may be a finance charge for 
purposes of § 226.4, regardless of how the fee is characterized under state law. 
Where the fee charged constitutes a finance charge under § 226.4 and the person 
advancing funds regularly extends consumer credit, that person is a creditor and 
is required to provide disclosures consistent with the requirements of regulation 
Z.”46

 
The official comments also state that neither the TILA nor Regulation Z impair the 

authority of any state either to regulate or to prohibit payday loans or other payday lending 
activities. Rather, the revised federal guidelines merely ensure that payday loans made by people 
who otherwise qualify as “creditors” under the provisions of Regulation Z must make the 
appropriate disclosures in loans to consumers, regardless of how the state may classify the loan 
being made.  
 
 

VIII. CONCLUSIONS AND RECOMMENDATIONS 
 
 Payday lending is a growing business, and it presents a growing problem.  Payday lenders 
regularly extend credit at rates in excess of 100%, when viewed in terms of an A.P.R.  Yet these 
lenders are usually immune from prosecution for violation of state usury laws, either because the 
state has exempted these types of loans from the coverage of the state’s usury statute or because 
the lender has affiliated with a national bank or financial institution, and is availing itself of the 
protection afforded by the National Bank Act. 
 Usury is “an unconscionable and exorbitant rate or amount of interest,”47 and most states 
have established the level at which interest crosses over into usury. The presence of a usurious 
rate makes the loan agreement illegal, in whole or in part.  Public policy prohibits the making or 
the enforcement of illegal bargains, and yet payday lenders have found methods by which they 
can circumvent the usury statute, either by exploiting a loophole in the statute or by affiliation 
with a national bank and utilizing the exception to the application of the state’s usury provisions 
under the Marquette exception.  In response to a growing criticism of this conduct, The Office of 
the Comptroller of the Currency, the Office of Thrift Management, and the Federal Reserve have 
all taken steps to stop their member institutions from participating in the making of payday loans. 
However, the Federal Deposit Insurance Corporation has not yet adopted this policy for its 
member institutions.  
 Various consumer protection groups, including the Consumer Federation of America and 
the Public Interest Research Group, advocate strict regulation of payday loans and payday 
lending.  These groups have expressed their concern over the costs being imposed on borrowers 
who may not be sophisticated enough to understand the relative costs of such borrowing, or who 

                                                 
46 12 C.F.R. Pt. 226 (Supp. 1). 
47 BLACK’S LAW DICTIONARY, 1545 (6th ed. 1990). 
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may feel that there are no viable alternatives available to them when they are in need of cash, 
especially quick cash.  

Some steps to regulate, or at least to limit, payday loans have been taken by federal 
agencies and offices, but the loans still exist.  States need to take affirmative steps to regulate 
payday loans and payday lenders, and the federal government needs to close the loophole 
provided by the Marquette opinion by amending the National Bank Act.  One proposal, put forth 
by the Illinois legislature in 2000, would limit the number of rollovers permitted on any given 
payday loan.  This bill also called for a minimum time period between loans made to the same 
customer.  The Illinois proposal called for a maximum of two rollovers on any given loan, and a 
minimum of 30 days after a customer had paid off one loan before he or she could apply for 
another loan.  However, it would be a simple matter for a customer who did not want to wait for 
30 days to just go to another payday lender, thus bypassing this provision.  
 The Maryland statute, which bans lenders from partnering with national banks in order to 
evade Maryland’s statutory provisions, may prove to be an effective solution for those state that 
desire the blocking of such practices.  It also seemingly prevents payday – or other – lenders 
from using the Marquette loophole to evade state provisions.  
 Congress could also consider amending the Consumer Credit Protection Act (TILA) to 
more adequately cover the various costs and fees involved in payday loans, and thus ensuring 
that payday lenders would be required to state the total finance charges, including the various 
“fees” involved in payday loans, in terms of an A.P.R.  If a prospective borrower sees the actual 
interest rate being charged for the payday loan, he or she may think twice before signing the 
contract and leaving the post-dated check.   

A more beneficial solution would be for Congress to amend the National Bank Act to 
remove the ability of national banks to “rent” their charters to lenders in other states, thus 
removing this loophole.  By amending the law, Congress would be able to eliminate the use of 
the Marquette exception, at least as it is currently being used by payday lenders, who are now 
able to “affiliate” with national banks in order to avoid state statutory provisions.  
 Perhaps the answer lies in doing a better job of educating consumers.  The Federal Trade 
Commission seems to think this may be the answer.  Many payday borrowers seem to believe 
that they are dealing with a lender who understands them, and they also seem to think that they 
have no alternatives to a payday lender when they need “emergency” cash.  However, the FTC 
points out that there are alternatives to a payday loan.48  The prospective borrower may be able 
to get a loan from a small loan company or a finance company at a much better rate.  He or she 
may also be able to get an advance on his or her pay, or may be able to borrow the amount from 
a family member.  The FTC also recommends that the borrower try to delay making the purchase 
for which the money is intended, and instead invest the fees that would have been paid in a 
saving account.  By doing so, the borrower will be setting aside money for the next time an 
emergency arises. 
 While this advice is good, it seems disingenuous.  A payday borrower is likely to be an 
uninformed consumer or to be acting out of impulse or due to dire financial straits.  Encouraging 
such a borrower to save the money so that the next time a situation arises he or she will be better 
positioned to handle the problem is akin to telling a gazelle to avoid hungry lions. 
 In the late 19th and early 20th centuries there were “salary lenders,” also known as “salary 
buyers,” who would buy the salaries of people who needed money now.  These salary lenders 
                                                 
48 Alternatives to Payday Loans, http//www.ftc.gov/bcp/conline/pubs/alerts/pdayalrt.htm.  
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would pay $50 to the customer in exchange for $65 to be received on payday.  Then, as now, 
many people objected to this sort of practice.  Salary lenders were referred to as “sharks, leeches, 
and remorseless extortionists,”49 Similar terms are used today to refer to payday lenders.  
However, as long as there are people willing to borrow money at triple-digit interest rates, there 
will be lenders willing to make these loans.  Unless and until the legislature steps in to impose 
limits on these types of loans, the problem will continue. 
 

 

TABLE I – Loan Comparison 
Borrowing $200 and repaying in one month 

 
 Credit Card Cash 

Advance 
Finance Co. 

Loan 
Payday Loan 

Terms: 19.99% APR Max 
No grace period 

2.5% Fee 
$2.50 Minimum  

36% APR Cap $17.50/$100 loan 
15 day term 
1 rollover 

Total Finance 
Charge on Loan 

 
$8.41 

 
$6.00 

 
$17.50 

    
Payment –Principal 

& Interest 
$208.41 $206.00 $270.00 

    
APR 50.46% 36.00% 457.00% 

 
 
 

TABLE II – Loan Comparison 
Borrowing $200 and repaying in two months 

 
 Credit Card Cash 

Advance 
Finance Co. 

Loan 
Payday Loan 

Terms: 19.99% APR Max 
No grace period 

2.5% Fee 
$2.50 Minimum  

36% APR Cap $17.50/$100 loan 
15 day term 
5 rollovers 

Total Finance 
Charge on Loan 

 
$11.86 

 
$12.10 

 
$210.00 

    
Payment –Principal 

& Interest 
$211.86 $212.10 $410.00 

    

                                                 
49 Michael W. Lynch, Legal loan sharking or essential service?  The great ‘payday loan’ controversy, REASON 
ONLINE (April, 2002), http://reason.com/0204/fe.ml.legal.shtml  
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APR 35.25% 36.00% 457.00% 
Tables based on Loan Chart in “Show Me The Money”, The PIRG’s and Consumer Federation 
of America, www.pirg.org/reports/consummer/payday, Page 9, 2000 

 
Table III 

State Payday Loan Laws-Comparison** 
Category 1:  Payday loans prohibited by usury laws (19 states and Puerto Rico and Virgin 
Islands) 
 
Alabama Georgia Massachusetts  North Dakotaa  Texas   
Alaska  Indiana Michigan  Pennsylvania  Vermont 
Arizona Maine  New Jersey  Puerto Rico  Virginiab

Connecticut Marylandc New York  Rhode Island  Virgin Islands 
          West Virginia 
Category 2:  Payday loans not prohibited – no applicable usury laws (8 states) 
 
Delaware Illinois   New Mexico  South Dakota 
Idaho  New Hampshire Oregon  Wisconsin 
 
Category 3:  Payday loans authorized by specific statute (23 states and District of 
Columbia) 
 
Arkansas Hawaii  Louisiana Montana Ohio  Utah 
California Iowa  Minnesota Nebraska Oklahoma Washington 
Colorado Kansas  Mississippi Nevada South Carolina Wyoming 
Florida  Kentucky Missouri North Carolinad Tennessee Dist. of Columbia 
 
 
**Source of Data:  Consumer Federation of America, January 2000 
 

                                                 
a North Dakota enacted a statute to permit payday lending under state law in 2001. 
b Virginia enacted a statute to permit – and to provide state regulation of – payday loans in 2002 
c Maryland enacted a statute banning payday lenders from partnering with national banks, thus closing the 
Marquette loophole.  The law went into effect June 1, 2002. 
d North Carolina allowed its payday loan statute to “sunset” in August 2001. 
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