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I.  INTRODUCTION 
  

      In 1992, while the provisions of the Final Act of the Uruguay Round 1 were in their 
last stages of review, the General Agreement on Tariffs and Trade (GATT) published a 
report which claimed that liberalized trade would aid global environmental protection 
because further reduction of tariffs and removal of other trade restrictions would lead to 
"a substantial increase in global environmental quality … even if no new environmental 
policies were introduced."2  However, many U.S. environmentalists were arguing that the 
provisions of the Final Act would have a negative, instead of positive, effect on 
environmental, health and consumer regulations because these provisions would 
"promote downwards harmonization and mandate affirmative preemption."3 At the same 
time, many U.S. companies were concerned about their global competitiveness, fearing 
that lower environmental standards abroad could lead to "ecological dumping."4 
     On April 15, 1994, representatives from 108 nations signed the Final Act of the 
Uruguay Round5 in Marrakesh, Morocco, adopting the World Trade Organization 
Agreements and setting in motion the birth of the World Trade Organization (WTO), the 
administrative body created to oversee all of the Uruguay Round Agreements.  Since that 
time, many disputes have come before the WTO for resolution.  This aticle will examine 
the outcome of some of the trade-related environmental disputes to determine whether the 
GATT/WTO Agreements as interpreted by the WTO have actually resulted in 
"downward environmental harmonization" of regulations and caused "ecological 
dumping," as feared by U.S. environmentalists and industry, or whether liberalized trade 
has resulted in improved overall global environmental protections, as promoted by 
GATT. 
 

 
 
 

                                                 
*Associate Professor, University of Houston-Downtown 
1 GATT Secretariat,  MTN.TNC/W/FA (Dec. 20, 1991).  This document was prepared by GATT Director-
General Arthur Dunkel to try and save the negotiations of the Uruguay Round that begin in 1986 and by the 
end of 1991, threatened to come to a halt.  The Final Act included all the trade negotiations that had 
occurred up to that point. 
2 GATT Secretariat, Trade and the Environment, 9 Int'l Trade Rep. (BNA) No. 8, at 310 (1992). 
3 Lori Wallach,  Analysis of the "Final Act", PUB. CITIZEN, Dec. 26, 1991. 
4 Key Labor Advisory Group Urges U.S. to Reject Dunkel's Draft GATT Agreement, 9 INT'L TRADE REP. 
(BNA) No. 5, at 191 (Jan. 29, 1992). 
5 The full title of this document is the General Agreement on Tariffs and Trade:  Multilateral Trade 
Negotiations Final Act Embodying the Results of the Uruguay Round of Trade Negotiations, Apr. 15, 
1994, LEGAL INSTRUMENTS - RESULTS OF THE URUGUAY ROUND vol. 1(1994), 33 I.L.M. 1125 (1994) 
[hereinafter Final Act]. 
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II.  BACKGROUND 

 
      The 108 nations that signed the Final Act in 1994, committed themselves to ratify its 
provisions, which included the creation of the WTO and a series of multilateral 
agreements on trade in goods (including GATT 1994), services (GATS), intellectual 
property rights (TRIPS), dispute settlement procedures (DSU), and a trade policy review 
mechanism (TPRM).6  The WTO is the umbrella organization for all the agreements 
resulting from the Uruguay Round and provides the institutional framework for 
administering these agreements, including GATT 1947.  As stated in Article XVI, para. 1 
of the Final Act, "[E]xcept as otherwise provided for under this Agreement or the 
Multilateral Trade Agreements, the WTO shall be guided by the decisions, procedures, 
and customary practices followed by the CONTRACTING PARTIES of the GATT 1947 and the 
bodies established in the framework of the GATT 1947."7  This, of course, would include 
such panel reports as the one involving the tuna-dolphin controversy between the U.S. 
and Mexico, and later, the U.S. and the European Union.  How has this new organization, 
the WTO, dealt with trade disputes involving environmental claims?  Is it following the 
trade-oriented panel decisions of GATT, or is it adopting a more environmentally-
friendly attitude toward such claims? 
 
 

A.  GATT 1947 
 

       The words "trade" and "environment" have only recently become the focal point of 
discussions relating to international trade.  In 1946 when the world leaders first got 
together to discuss international rules for trade, environmental protection was not a 
concern.  Their main focus was the reduction of tariff barriers to facilitate trade, with the 
hope of raising the general standard of living of the global community and prevent 
another World War.8  Out of these negotiations came the General Agreements on Tariff 
and Trade (GATT).9  The goals and objectives of these agreements were set out in its 
Preamble: 
 Recognizing that their relations in the field of trade and economic 

endeavor should be conducted with a view to raising standards of living, 
ensuring full employment and a large and steadily growing volume of real 
income and effective demand, developing the full use of the resources of 
the world and expanding the production and exchange of goods… 10 

                                                 
6 Id.  Prior to 1994, GATT provisions only dealt with goods.  The United States, a large exporter of 
services, was very interested in including services within the purview of GATT.  The Uruguay Round 
stalled a number of times because of U.S. insistence on including services in addition to goods. 
7 Id. at 1152 (emphasis added). 
8 John H. Jackson, GATT and the Future of International Trade Institutions, 18 BROOK. J. INT 'L L. 11, 16 
(1992).  It was the opinion of many of the world leaders that isolationist measures such as quota-type 
restrictions adopted by the United States and other industrialized nations hindered free trade, which in turn 
was partially responsible for World War II. 
9 General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. A-11, T.IA.S. 1700, 55 U.N.T.S. 194 
[hereinafter GATT]. 
10 Id. at 194. 
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In order to accomplish the goal of economic prosperity, the parties agreed to enter into 
"reciprocal and mutually advantageous arrangements directed to the substantial reduction 
of tariffs and other barriers to trade and to the elimination of discriminatory treatment in 
international commerce."11  It is this latter provision, the principle of non-discrimination, 
that has been the basis of most trade-related disputes based on environmental claims. 
 

1.  PRINCIPLE OF NON-DISCRIMINATION 
 

     The principle of non-discrimination is carried out by two GATT rules: 1) most-
favored-nation treatment and 2) national treatment of GATT Contracting Parties. The rule 
for most- favored-nation treatment (MFN) is found in Article I of GATT and states in 
pertinent part as follows: 

…any advantage, favor, privilege or immunity granted by any contracting 
party to any product originating in or destined for any other country shall 
be accorded immediately and unconditionally to the like product 
originating in or destined for the territories of all other contracting 
parties. 12  

Therefore, in accordance with MFN treatment, tariff rules of one country must be applied 
equally to like products of importers, unless covered by an exception set out in the second 
paragraph of this provision.    
     The rule for national treatment is found in Article III of GATT.  It requires that 
foreign products, once they have cleared customs of a member state, be treated the same 
as domestic products.  Article III:1 specifically states that no internal measures shall be 
"applied to imported or domestic products so as to afford protection to domestic 
production,"13 and Article III:4 requires that 

[t]he products of the territory of any contracting party imported into the 
territory of any other contracting party shall be accorded treatment no less 
favorable than that accorded to like products of national origin in respect 
of all laws, regulations and requirements affecting their internal sale, 
offering for sale, purchase, transportation, distribution or use.  …14 

     Together these two rules guarantee that foreign goods will not be discriminated 
against.  MFN treatment dictates like treatment for imported like products at the border 
and national treatment dictates equal treatment for domestic and imported like products 
once they have entered the boundaries of a state.  In addition, Article XI and Article XIII 
further advance the elimination of discriminatory treatment through the general 
elimination of and non-discriminatory administration of quantitative restrictions. 
 

2.  GATT ARTICLE XX - GENERAL EXCEPTIONS 
 

     Even though the drafters of GATT felt that GATT goals could only be accomplished 
through non-discriminatory treatment of trading partners, they recognized that 
circumstances could exist which would require discriminatory treatment to accomplish a 
desired outcome.  As a result, Article XX was adopted to permit a contracting party to 
                                                 
11 Id. 
12 Id. art. I (emphasis added). 
13 GATT, supra  note 9, art III:1. 
14 Id. art. III:4 (emphasis added). 
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enact measures that may result in discriminatory treatment of foreign products because 
they are: 
 

(b)  necessary to protect human, animal or plant life or health;  
     …. 
 (d)  necessary to secure compliance with laws or regulations which are 
not inconsistent with the provisions of this Agreement, … 
     …. 
(g)  relating to the conservation of exhaustible natural resources if such 
measures are made effective in conjunction with restrictions on domestic 
production or consumption;15 

However, measures adopted pursuant to these exceptions will only be permitted if "they 
are not applied in a manner which would constitute a means of arbitrary or unjustifiable 
discrimination between countries where the same conditions prevail, or a disguised 
restriction on international trade …."16  These are the exceptions on which parties have 
relied in trade-related disputes involving environmental claims. 
 
 

III.  APPLICATION OF ARTICLE XX EXCEPTIONS 
 
     GATT rules were adopted to liberalize trade to increase the standard of living of the 
global community.  National environmental regulations and multinational treaties and 
conventions have been adopted to address environmental problems, many of which are 
caused by increased trade.  However, when these environmental regulations result in 
restrictions on trade, GATT violations can be alleged by the affected parties.  At that 
point, the defendant can claim that the measure at issue is justified under an Article XX 
exception.  An examination of the following disputes illustrates how the exceptions were 
first applied by GATT and, since 1995, by the WTO.  Over time, has the WTO become 
more "environmentally friendly" by allowing Article XX exceptions to justify 
environmental measures or does the WTO continue to favor free trade? 
 
 

A.  GATT AND ITS APPLICATION OF ARTICLE  XX EXCEPTIONS 
 
     The application of an Article XX Exception was tested in a trade dispute between the 
United States and Mexico.17  A U.S. environmental law, the Marine Mammal Protection 
Act (MMPA),  18 prohibited the "taking" and importation of marine mammals into the 
United States unless explicitly authorized.  The Act specifically prevented the 

                                                 
15 Id. art. XX paras. a-j.  Only those paragraphs were quoted which are relevant to this article. 
16 Id. art. XX preamble commonly referred to as the chapeau (emphasis added). 
17 GATT Dispute Panel Report on United States Restrictions on Imports of Tuna, 30 I.L.M. 1594 (1991) 
[hereinafter  Mexican Tuna Dispute].  Art. III of GATT deals with national treatment, art. XI with general 
elimination of quantitative restrictions, and art. XIII with non-discriminatory administration of quantitative 
restrictions. 
18 United States Marine Mammal Protection Act, Pub. L. No. 92-522, 86 Stat. 1027 (1972), as amended, 
notably by Pub. L. No. 100-711, 102 Stat. 4755 (1988) and Pub. L. No. 101-627, 104 Stat. 4467 (1990) 
codified at 16 U.S.C. 1361-1362, 1371-1384, 1401-1407 (1994 & Supp. 1995)[hereinafter MMPA]. 
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importation of fish or fish products that were harvested in a way that resulted in 
incidental killings of dolphins and other marine mammals.19  As a result, the purse-seine 
method of harvesting yellowfin tuna was prohibited because of the large number of 
incidental dolphin losses.20   The Act authorized primary embargoes against those 
countries that could not certify that their method of harvesting tuna did not exceed the 
average U.S. taking rate by 1.25 times,21 and intermediary embargoes against nations' 
imports that purchased their tuna from countries subject to the primary embargoes.22 
     Mexican fishermen used the purse-seine method for harvesting tuna, and as a result a 
primary nation embargo for the importation of Mexican tuna was imposed.  Mexico 
complained to the United States, alleging that the embargo violated GATT provisions. 
Consultations between Mexico and the United States were unsuccessful, leading Mexico 
to ask for the establishment of a GATT Panel to resolve this dispute.23  Mexico alleged 
that the embargo provision of section 101(a)(2) of the MMPA violated both Article XI 
and XIII of GATT, the provisions dealing with quantitative restrictions, and Article III, 
the national treatment provision.  Mexico also claimed that the intermediary nation's 
embargo authorized by section 101(a)(2)(C) of the MMPA and the possible extension of 
the embargo to all fishery products from intermediary nations as authorized by section 
101(a)(2)(D) violated Article XI of GATT. Mexico asked the GATT Panel to recommend 
"that the Contracting Parties request the United States to bring its measures into 
conformity with its obligations under the General Agreement."24 

     The United States, on the other hand, requested that the Panel find that the provisions 
of the MMPA and regulations implementing the Act are consistent with Article III:4, and 
if not, that "they were covered by the exceptions in Article XX(b) and XX(g)."25  Both 
parties presented their arguments, with Mexico taking the position that the embargo 
constituted a quantitative restriction prohibited by Article XI, and the United States 
arguing that the MMPA was "an internal regulation enforced at the time or point of 
importation under Article III:4"26 and that the embargo simply "constituted an 
enforcement at the time or point of importation of the requirements of the MMPA that 
yellowfin tuna in the ETP be harvested with fishing techniques designed to reduce the 
incidental taking of dolphins."27 
                                                 
19 MMPA, supra note 18,  § 101(a)(2).  See also  50 C.F.R. § 216.3 (1990).  Studies showed that in the 
Eastern Tropical Pacific Ocean (ETP), yellowfin tuna and dolphins were found together.  Dolphins swim 
on the surface of the water and the yellowfin tuna swim underneath the dolphins.  To locate schools of tuna, 
fishermen would simply find and chase dolphins. 
20 MMPA, supra  note 18, § 101(a)(2).  A fisherman using the purse-seine method of fishing locates a 
school of dolphins, knowing that the yellowfin tuna are swimming underneath, and sends out a motorboat 
encircling the dolphins, dragging a huge net.  The other end of the net is attached to the fishing vessel.  The 
net is then gathered, catching everything in its path, including the dolphins.    
21 Id. The Act also sets out an elaborate scheme for harvesting tuna with a percentage of allowable 
incidental dolphin "takings,, and if a foreign country can prove that its methods of harvesting tuna are in 
compliance with U.S. requirements, then its tuna can be imported into the United States .  Taking and 
Importing of Marine Mammals Incidental to Commercial Fishing Operations (final rule) 55 C.F.R. 11921 
(Mar. 30, 1990). 
22 MMPA, supra  note 19, § 101(a)(2)(C). 
23 Mexican Tuna Dispute, supra note 17, at 1601. 
24 Id.  
25 Id. 
26 Id.at 1617. 
27  Id. 
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     The Panel examined at length the arguments of both parties, in addition to 
submissions made by interested third parties.  The Panel noted that even though Article 
XI:1 prohibited quantitative restrictions, Article III:4 and the Note Ad Article III 
permitted a country to adopt internal measures for imported products as long as neither 
the MFN principle nor the national treatment principle were violated.28  However, the 
Panel found that the provisions of Article III refer to products, not production processes, 
and therefore "only those measures that are applied to the product as such"29will be 
allowed.  The Panel then found that the MMPA regulated the harvesting of tuna, a 
production process, to minimize the "taking" of dolphins not the tuna product itself.  As a 
result, the Panel found that the MMPA and rules implementing the law did not qualify as 
internal regulations within the meaning of Article III and thus, the import restrictions on 
Mexican tuna were quantitative restriction in violation of Article XI:1.30 
     The Panel then examined the United States' claim that the provisions of the MMPA 
and the regulations implementing it were covered by Article XX (b) and (g) exceptions.31  
The Panel recognized that Article XX(b) allows a country to set its own standards to 
protect its human, animal or plant life or health and then adopt measures to put these 
standards into effect.  Should these measures be inconsistent with GATT provisions, they 
may nevertheless be enforced if they are necessary to carry out the countries' public 
policy objectives.  The Panel, without addressing the extraterritorial effect of the MMPA,  
found that the United States had not proven that the measures adopted to protect the 
health or life of dolphins were necessary since it did not show "tha t it had exhausted all 
options reasonably available to it to pursue its dolphin protection objectives through 
measures consistent with the General Agreement, in particular through the negotiation of 
international cooperative arrangements …."32  The Panel concluded that Article XX(b) 
exception did not apply. 
     The Panel examined the United States' argument that the MMPA provisions were 
necessary for the conservation of dolphins, an exhaustible natural resource, and therefore 
justifiable under the Article XX(g) exception.  The Panel noted that this exception 
applied to conservation measures that "are made effective in conjunction with restrictions 
                                                 
28 For the provisions of Article III:4 see supra text accompanying note 14.  Note Ad Article III provides as 
follows: 
     "Any internal tax or other internal charge, or any law, regulation or requirement of the kind referred to 
in paragraph 1 which applies to an imported product and to the like domestic product and is collected or 
enforced in the case of the imported product at the time or point of importation, is nevertheless to be 
regarded as an internal tax or other internal charge, or a law, regulation or requirement of the kind referred 
to in paragraph 1, and is accordingly subject to the provisions of Article III" (emphasis added). 
     The provisions of art. III:1 are as follows: 
     "The Contracting Parties recognize that internal taxes and other internal charges, and laws, regulations 
and requirements affecting the internal sale, offering for sale, purchase, transportation, distribution or use 
of products, and internal quantitative regulations requiring the mixture, processing or use of products in 
specified amounts or proportions, should not be applied to imported or domestic products so as to afford 
protection to domestic production"  (emphasis added).     
29 Mexican Tuna Dis pute, supra note 17, at 1618.  
30 GATT, supra  note 9, art. XI:1 states in pertinent part: 
     "No prohibitions or restrictions … whether made effective through quotas, import or export licenses or 
other measures, shall be instituted or maintained by any contracting party on the importation of any product 
of the territory of any other contracting party  …." 
31 For the text of GATT art. XX see supra text accompanying note 15. 
32 Mexican Tuna Dispute, supra note 17, at 1620. 
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on domestic production or consumption," which, in the Panel's opinion, only applied to 
the jurisdictional boundaries of the state. The conservation policies of the MMPA, 
however, have extraterritorial effect by requiring Mexico and other nations to comply 
with U.S. conservation measures for dolphins to avoid embargoes.  This outcome, forcing 
other nations to conform their policy to U.S. policy to avoid embargoes, the Panel 
concluded, could not be justified by the Article XX(g) exception. 
     In summary, the Panel concluded that the MMPA provisions and regulations which 
resulted in import restrictions on yellowfin tuna from Mexico were in violation of Article 
XI:1 and were not justified under Article XX(b) and (g).  As noted by the Panel, one 
country does not have the right to restrict imports of a like product from another country 
simply because the product was produced under less stringent environmental laws.33  
This outcome would be contrary to the nondiscrimination objective of GATT.  However, 
in the Panel's opinion, if this type of regulation were to be allowed as an exception under 
Article XX(b) or (g), then GATT would have to be amended.34  The Panel recommended 
that the United States change its regulation to eliminate the offensive provisions.35 
     The decision was very controversial, even though Mexico did not seek to have it 
adopted by the GATT Council. The debate centered around GATT's narrow 
interpretation of Article XX exceptions. The word "necessary" appeared to be equated 
with the only alternative available to carry out the public policy directive, and a directive 
could not have any extraterritorial applications. In short, the Panel decision did not 
support U.S. environmental policy to conserve dolphins, but instead ruled in favor of free 
trade. 
 
 

B.  THE WTO AND ITS APPLICATION OF ARTICLE XX EXCEPTIONS 
 
      The environmental movement did not get off the ground until the late sixties, after 
much environmental damage had already been done.  The air, the water, and the land had 
been freely used by industry to dispose of its waste.  In 1972, the United Nations hosted 
the Conference on the Human Environment in Stockholm, Sweden.  At this conference, 
the Declaration on the Human Environment 36 was adopted which made states aware of 
their responsibility for environmental harm.  Since then, environmental issues in general 
have come to the forefront.  Citizens have become concerned about the global commons, 
and international treaties and conventions have been adopted to sustain and preserve the 
environment for future generations.37   

                                                 
33 Id. at 1622. 
34 Id. at 1623. 
35 Id. 
36 Stockholm Declaration on the Human Environment, U.N. Doc.A/Conf.48/14 (1972), reprinted in 11 
I.L.M. 1416 (1972). 
37 For example, the Basel Convention on the Control of Trans-Boundary Movement of Hazardous Wastes 
and Their Disposal  (Basel Convention) was adopted to protect less developed nations from environmental 
harm related to hazardous waste disposal; the Convention on International Trade in Endangered Species of 
Wild Fauna and Flora (CITES) was adopted to protect endangered species; the Montreal Protocol on 
Substances That Deplete the Ozone Layer (Montreal Protocol) to protect the global commons from the 
Greenhouse Effect. 
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     In 1994, when the Final Act of the Uruguay Round was adopted, increased in 
environmental awareness was reflected in the Preamble of the Agreement Establishing 
The World Trade Organization: 

Recognizing that their relations in the field of trade and economic 
endeavour should be conducted with a view to raising standards of living, 
ensuring full employment and a large and steadily growing volume of real 
income and effective demand, and expanding the production of and trade 
in goods and services, while allowing for the optimal use of the world's 
resources in accordance with the objective of sustainable development, 
seeking both to protect and preserve the environment and to enhance the 
means for doing so in a manner consistent with their respective needs and 
concerns at different levels of economic development,…38  

Thus, protection and preservation of the environment and sustainable development were 
stated objectives of the new organization, the WTO. How then has this mandate 
influenced the resolution of trade disputes involving environmental claims?  Only three 
such disputes have come before the WTO for resolution, but an examination of these 
disputes and their resolution will trace the evolution of the WTO's application of Article 
XX exceptions to environmental claims.  
 

1.  REFORMULATED AND CONVENTIONAL GASOLINE 
 

     The first dispute brought before the WTO involved the United States and one of its 
environmentally based regulations.39 Venezuela and Brazil claimed that a rule on 
reformulated and conventional gasoline adopted by the U.S. Environmental Protection 
Agency (EPA) unjustifiably discriminated against importers, thus, violating Article III of 
GATT.  The United States argued that the rule was consistent with Article III and was 
justified under Article XX exceptions.  In 1995, a WTO Panel was formed to resolve this 
dispute.40    
     In this case, the EPA, in implementing the 1990 Clean Air Act Amendments, 
promulgated a rule for reformulated and conventional gasoline to reduce air pollution. 41  
The rule provided only reformulated (gasoline of a specified cleanliness) could be sold in 
ozone "nonattainment areas," and conventional gasoline (gasoline of the same 
composition of that sold in 1990) could be sold in the rest of the country.  To determine 
the quality of gasoline sold in 1990, domestic  refiners who operated for at least six months 
in 1990 were required to establish a baseline for the quality of their gasoline sold at that 
time. For all other refiners, blenders, and importers, the EPA established a statutory 

                                                 
38 Agreement Establishing the World Trade Organization, Apr. 15, 1994, Marrakesh Agreement 
Establishing the World Trade Oranization, 33 I.L.M. 1125, 1144 (1994) [hereinafter WTO Agreement]  
(emphasis added). 
39 WTO Appellate Body Report in United States-Standards for Reformulated and Conventional Gasoline,  
35 I.L.M. 603 (1996) [hereinafter Gasoline Appellate Report].  This Report was adopted by the Appellate 
Body on May 20, 1996. 
40 WTO Report of the Panel in United States-Standards for Reformulated and Conventional Gasoline, 35 
I.L.M. 274, 277 (1996) [hereinafter Gasoline Panel Report].  This is the first ruling of the WTO. 
41 Regulation of Fuels and Fuel Additives - Standards for Reformulated and Conventional Gasoline, 59 
Fed. Reg. 7716 (Feb. 16, 1994) (codified at 40 C.F.R. 80) [hereinafter the Gasoline Rule]. 
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baseline using the average level of contaminants found in U.S. gasoline in 1990.  This rule 
was to go into effect on January1, 1995. 42  
     Venezuela and Brazil claimed that the EPA's statutory baseline treated importers less 
favorably than domestic producers of like products and violated the rule for national 
treatment under Article  III.  Their argument was based on the claim that by not being able 
to establish their own baseline, they were unable to show that their gasoline met the 
chemical composition of other individual refiner's baseline in the United States.  Since the 
statutory baseline reflected the average quality in 1990, some refiners, blenders, and 
importers had sold gasoline cleaner than the statutory baseline while others sold "dirtier" 
gasoline. Venezuela and Brazil argued that they were denied the opportunity to 
demonstrate the quality of their gasoline.43 
     The United States argued that the Gasoline Rule did not violate the national treatment 
provision because this rule was necessary to carry out the Clean Air Act Amendments. 
The EPA recognized the disparity between domestic refiners and importers by imposing a 
statutory baseline, but argued that the imposition of the statutory baseline was necessary 
because no refiner baseline for foreign producers could be established without proper 
assessment of their data.  U.S. refiners also claimed that this rule would increase U.S. 
production costs, and the statutory baseline would prevent importers from being able to 
sell cheaper "dirty" gasoline in the U.S. market.  The U.S. took the position that if the 
Gasoline Rule did violate the general provisions of GATT, it was justified under Article 
XX(b), (d) and (g) exceptions.44 
     The WTO Panel found that imported gasoline that met the same chemical composition 
of U.S. refiners' gasoline were like products within the meaning of Article III:4 and were 
entitled to receive the same treatment as domestic products. The "Panel concluded that the 
baseline establishment methods contained in Part 80 of Title 40 of the Code of Federal 
Regulations are not consistent with Article III:4 of the General Agreement …."45  After 
examining Article XX exceptions, the Panel found that the Gasoline Rule was not 
"necessary to protect human, animal or plant life or health;"46 "that the 'maintenance of 
discrimination between imported and domestic gasoline' contrary to Article III:4 was not 
justified under Article XX(d) as 'necessary to secure compliance with laws or regulations 
which are not inconsistent with the provisions of [the General] Agreement';"47 and that the 
statutory baseline "could not be justified under Article XX(g) as a measure 'relating to' the 
conservation of exhaustible natural resources."48 The Panel concluded that the Gasoline 
Rule was not justified under Article XX exceptions.  
 

(a.)  Appellate Body Review 
 
     The United States filed a Notice of Appeal with the Appellate Body claiming that "the 
Panel erred in law, firstly, in holding that the baseline establishment rules of the Gasoline 
Rule are not justified under Article XX(g) of the General Agreement and, secondly, in its 
                                                 
42 See id.  
43 Gasoline Panel Report, supra  note 40, at 293. 
44 Id. 
45 Id. at 300. 
46 Id. at 298. 
47 Id. at 300. 
48 Id. 
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interpretation of Article XX as a whole."49 The U.S. did not appeal the Panel's other 
findings and rulings. Thus, Appellate Body's review dealt only with the Panel's findings 
and conclusions concerning Article XX(g). 
     The Appellate Body noted that the application of an Article XX exception required a 
two-tiered analysis: 1) whether the measure was justified under one of the exceptions, and 
if so, 2) did it comply with the provisions of the chapeau.  The Appellate Body looked at 
the language of Article XX(g) and determined that the measures themselves, not their less 
favorable treatment, must be examined under Article XX(g).  For example, in the instant 
case, once the finding had been made that the measure - the rule for establishing baselines 
- violated Article III:4 because it resulted in less favorable treatment of importers, then 
this measure could only be upheld if it related to the conservation of exhaustible natural 
resources under Article XX(g).  Since it had already been determined that clean air was an 
exhaustible natural resource, the Appellate Body reversed the Panel by finding that the 
Gasoline Rule was related to the conservation of this exhaustible natural resource.50 
     Next, the Appellate Body analyzed the second part of the phrase of paragraph (g) - "if 
such measures are made effective in conjunction with restrictions on domestic production 
or consumption. "51  Since the Panel found that the gasoline measure did not relate to 
conservation of natural resources, it did not address this part of paragraph (g). The 
Appellate Body, after examining the wording of this phrase, found that restrictive 
measures must be placed on both imported and domestic production or consumption. By 
examining the provisions of the Gasoline Rule, the Appellate Body found the measure 
placed restrictions on both domestic and foreign producers to conserve clean air.  The fact 
that the Rule might discriminate between domestic and foreign producers was not relevant 
in an Article XX(g) analysis.  Therefore, the Appellate Body found that the Gasoline Rule 
was justified under Article XX(g). 
     Once that finding had been made - that the measure was justified under Article XX(g) - 
the Appellate Body had to apply the second part of  the Article XX analysis - did the 
measure comply with the provisions of the chapeau.  In other words, was the Gasoline 
Rule applied "in a manner which would constitute a means of arbitrary or unjustifiable 
discrimination between countries where the same conditions prevail, or a disguised 
restriction on international trade …."52  The Appellate Body pointed out that the party 
seeking the exception must prove that the measure as applied is not arbitrary or 
unjustifiably discriminatory.  After examining the evidence, the Appellate Body found that 
the United States had failed on two counts:  "to explore adequately means, including in 
particular cooperation with the governments of Venezuela and Brazil, of mitigating the 
administrative problems relied on as justification by the United States for rejecting 
individual baselines for foreign refiners; and to count the costs for foreign refiners that 
would result from the imposition of statutory baselines."53  The Appellate Body found that 
the provisions for establishing baselines were arbitrary and unjustifiably discriminated 
against importers, and thus, concluded that the measures "although within the terms of 
Article XX(g), are not entitled to the justifying protection afforded by Article XX as a 

                                                 
49 Gasoline Appellate Report , supra  note 39, at 613. 
50 Id. at 623. 
51 Id. 
52 GATT, supra note 9, art. XX chapeau. 
53 Gasoline Appellate Report , supra note 39, at 632. 
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whole."54  The United States was asked to bring its baseline rules in conformity with the 
provisions of GATT.  The United States adopted this decision. 55 
     In summary, the Appellate Body found that the Gasoline Rule, even though it was 
contrary to the provisions of Article III, was nevertheless justified under Article XX(g) to 
conserve an exhaustible natural resource.  However, the Rule as applied, was found to be 
arbitrary and unjustifiably discriminatory, and needed to be modified to eliminate the 
offensive result.  Even though the United States ultimately lost this case, it was the first 
time that an environmental rule was justified by either GATT or the WTO under an 
Article XX exception. 
 

(2)  SHRIMP EMBRAGO 
 

     Two years later, the United States once more found itself defending one of its 
environmental regulations.56  The dispute was similar to the earlier dispute involving an 
embargo on tuna, except this time the embargo involved shrimp. 
     The Convention on International Trade in Endangered Species of Wild Flora and Fauna 
(CITES)57 and other international agreements listed all seven species of sea turtles as 
endangered species.  The United States National Academy of Sciences found that the 
majority of the sea turtles were killed as the result of shrimp trawling and that these turtle 
fatalities could be reduced by as much as 97 percnent with the use of Turtle Excluder 
Devices (TEDs).58 In 1987, the United States issued regulations pursuant to the 
Endangered Species Act59 to require U.S. shrimpers to use approved TEDs.60  The Rule 
was to go into effect in 1990. In 1989, the U.S. Congress amended the Endangered 
Species Act to authorize embargoes on shrimp that were harvested by methods considered 
to be unsafe for turtles.61 According to regulatory guidelines, nations that wanted to export 
shrimp to the United States had to certify that their shrimp were harvested using turtle-safe 
methods with a death rate similar to that achieved by using TED's.62   
     In 1996, the United States levied embargoes against India, Malaysia, Pakistan and 
Thailand, the world's largest shrimp exporters. These countries in turn filed complaints 
with the WTO against the United States.  A Dispute Settlement Panel was formed in 1997, 
and in 1998, the Panel ruled against the United States. The Panel found that the U.S. 
measure (Section 609 and associated regulations and judicial rulings) was in violation of 
Article XI:1 (quantitative restrictions) and was not justified under Article XX 

                                                 
54 Id. at 633. 
55 The decision was adopted on May 20, 1996.  See supra  note 39. 
56 WTO Appellate Body Report in United States-Import Prohibition of Certain Shrimp and Shrimp 
Products, 38 I.L.M. 118 (1999) [hereinafter Shrimp Appellate Report].     
57 Convention on International Trade in Endangered Species of Wild Flora and Fauna, Mar. 3, 1973, 993 
U.N.T.S. 243, reprinted in 12 I.L.M. 1085 (1973). 
58 Joshua R. Floum, Defending Dolphins and Sea Turtles: On the Front Lines of an "Us-Them" Dialectic, 
10 GEO. INT 'L ENVTL. L. REV. 943, 946 (1998). 
59 Endangered Species Act of 1973, Public Law 93-205, 16 U.S.C. 1531-1544, 81 Stat. 884. 
60 52 Fed. Reg. 24244; 50 C.F.R.§ 217, 222 & 227 (1997).(hereinafter 1987 Regulations). 
61 Section 609 of Public Law 101-162, 16 U.S.C. §1537.  This was an appropriations act amending the 
Endangered Species Act - 103 Stat. 988, 1037 (Nov. 21, 1989) codified at 16 U.S.C. § 1537 (1994). 
62 Regulatory guidelines were adopted in 1991, 1993, and 1996.  The 1991 guidelines are found at 56 Fed 
Reg.  1051  Jan. 10, 1991); the 1993 guidelines are found at 58 Fed. Reg. 9015 (Feb. 18, 1993), and the 
1996 guidelines are found at 61 Fed Reg. 17342 (Apr.19, 1996).   
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exceptions.63  The United States appealed this ruling, alleging that "the Panel erred in 
finding that Section 609 was outside the scope of Article XX."64  The United States argued 
that Section 609 was a justifiable exception under Article XX(g), or in the alternative, 
Article XX (b), and satisfied the requirements of the opening clause of Article XX - the 
chapeau. 65  Once more, the Appellate Body was asked to rule on the application of an 
Article XX(g) exception and the chapeau. 
     The Appellate Body noted that the Panel, in its examination of the U.S. measure, first 
looked at the chapeau to see if the U.S. measure satisfied its provisions. The Panel found 
that the measure was contrary to the provisions of the chapeau and never considered 
whether section (b) and/or (g) exceptions applied.  The Appellate Body found that this 
method of analyzing Article XX exceptions was incorrect.  The Appellate Body held that 
the correct sequence for the analysis was set out in the Gasoline Rule Dispute, which 
required a two-tiered analysis: "first, provisional justification by reason of characterization 
of the measure under XX(g); second, further appraisal of the same measure under the 
introductory clauses of Article XX."66  In the opinion of the Appellate Body, this two-
tiered analysis "reflects, not inadvertence or random choice, but rather the fundamental 
structure and logic of Article XX."67  The Panel had simply reversed the sequence of this 
analysis, thinking that the order made no difference. The Appellate Body found that the 
Panel's analysis constituted an error in legal interpretation and set aside the ruling.68 
     The Appellate Body then conducted its own analysis by first considering the United 
States' claim that the measure was provisionally justified under Article XX(g), and then, if 
justification was found to exist, determining whether the scope of the measure satisfied the 
provisions of the chapeau.  While addressing the justification of the measure under Article 
XX(g), the Appellate Body looked at two issues: 1) was an exhaustible natural resource 
involved, and 2) was the measure aimed primarily at the conservation of the resource.   
     First, the Appellate Body determined that the phrase exhaustible natural resources was 
not limited to mineral and non- living resources, but also could include living resources 
such as sea turtles that can be depleted or even become extinct because of human 
activities.  The opinion, was based, in part, on the mandate of the WTO Agreement which 
emphasized sustainable development of the world's resources.  Then, the Appellate Body 
looked to see if the measure was primarily aimed at carrying out U.S. policy for 
conserving sea turtles and whether the means to achieve that goal were "reasonably related 
to the ends."69  After close examination of Section 609 and its accompanying rules, the 
Appellate Body found that the measure was primarily aimed at the conservation of an 
exhaustible natural resource, and that the intent and design of the U.S. measure was 

                                                 
63 Shrimp Appellate Report, supra  note 56, at 125. 
64 Id. at 126. 
65 Id.  
66 Id. at 152. 
67 Id. 
68 Id. at 153. 
69 Id. at. 159.  The Appellate Body went on to say that "[t]he means and ends relationship between Section 
609 and the legitimate policy of conserving an exhaustible, and, in fact, endangered species, is observably a 
close and real one, a relationship that is every bit as substantial as that which we found in United States - 
Gasoline between the EPA baseline establishment rules and the conservation of clean air in the United 
States."  Id. 
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reasonably related to that goal. The Appellate Body concluded that the measure "came 
within the terms of Article XX(g)."70 
     Once the Appellate Body concluded that the measure was justified under Article 
XX(g), it started the second tier of its analysis - examining the application of the measure 
in light of the requirements of the chapeau, i.e. does the application of the measure 
"constitute a means of arbitrary or unjustifiable discrimination between countries where 
the same conditions prevail, or a disguised restriction on international trade, …."71  Even 
though a measure can be justified under an Article XX exception, it "must be applied 
reasonably, with due regard both to the legal duties of the party claiming the exception 
and the legal rights of the other parties concerned.”72  In the words of the Appellate Board, 
there is a line of equilibrium which balances the two competing interests and that line is 
not fixed, but static and moves "as the kind and the shape of the measures at stake vary 
and as the facts making up specific cases differ."73 
     The Appellate Body looked at the application of the U.S. measure and found that the 
certification procedure of the U.S. regulation required foreign governments to adopt the 
same policies and enforcement practices as the U.S. relating to the harvesting of shrimp.  
After examining a number of multilateral environmental agreements (MEAs) (such as the 
Rio Declaration on Environment and Development, Agenda 21 of the Declaration on the 
Human Environment, the Convention on Biological Diversity, and the Conservation of 
Migratory Species of Wild Animals, and the 1996 WTO Report of the Committee on 
Trade and Environment) the Appellate Body concluded that such unilateral action by the 
United States "to deal with environmental challenges outside the jurisdiction of the 
importing country should be avoided.  Environmental measures addressing transboundary 
or global environmental problems should, as far as possible, be based on international 
consensus."74 The Appellate Body found that the United States had made no effort to 
negotiate regional or multilateral agreements for the protection of sea turtles, and 
concluded that the U.S. practice of dictating conservation policies to other nations violated 
the spirit of the chapeau. 
     In addition, the Appellate Body found that the measure was arbitrary and unjustifiably 
discriminatory because of its rigid and inflexible application which prevented shrimp 
imports from foreign shrimpers using turtle safe methods simply because their country 
was not certified.  As a result of these findings, the Appellate Body concluded that the 
U.S. measure, even though justified provisionally under Article XX(g), failed under the  
provisions of the chapeau and therefore was not justified under Article XX of GATT.  The 
Appellate Body recommended that the United States bring its measure "into conformity 
with the obligations of the United States under that Agreement."75 
     The United States adopted the Appellate Report with the intent to change the 
administration of Section 609 to alter the outcome of the offensive provisions, and to work 
with affected countries to help them get certified. 76  However, on October 23, 2000, at the 
                                                 
70 Id. at 160. 
71 GATT supra , note 9, art. XX chapeau. 
72 Shrimp Appellate Report  supra, note 56, at 162. 
73 Id. at 165. 
74 Id. at 169. 
75 Id. at 175. 
76 WTO Sets Up Panel to Rule on Compliance By United States With Shrimp-Turtle Ruling, 23 [Current 
Reports] Int'l Env't Rep. (BNA) 821 (Oct. 25, 2000). 
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request of Malaysia, the WTO formed a Panel to rule on whether the United States has 
complied with the 1998 Appellate Body decision. 77 Malaysia claimed that the United 
States was required to lift its ban on shrimp imports, while the United States claimed it 
was required to change the administration of the ban instead of lifting the ban itself.  
     In summary, the Appellate Body, as in the Gasoline Rule Dispute, concluded that even 
though the measure did not conform to the provisions of Article III, it was still a justifiable 
measure under Article XX(g). Once again, the application of the measure proved to violate 
the non-discriminatory provisions of GATT. The United States agreed to modify the 
application of its measure to bring it into conformity with the provisions of the chapeau.  
Malaysia, however, was not satisfied.  Rita Hayes, the U.S. Ambassador to the WTO, 
expressed disappointment in Malaysia's actions stating that "the Appellate Body's final say 
on the measure found no inconsistencies between the legislation and U.S. obligations 
under the WTO but only faulted certain aspects in the way the law was administered."78  
So far, the re-established Panel has not ruled on U.S. compliance with the 
recommendations of the Appellate Body Report. 
 
 

(3.)  ASBESTOS DISPUTE 
 
     The most encouraging ruling for environmentalists was released by the Appellate 
Body on March 12, 2001.  The dispute was between Canada and the European 
Communities on Measures Affecting Asbestos and Asbestos-containing Products."79  In 
this case, Canada challenged a French Decree issued in 1996, which placed a ban on 
asbestos and products containing asbestos fibres to protect French workers and 
consumers.  This Decree prevented Canadian chrysotile asbestos from being exported to 
the European Communities and Canada claimed that this ban was inconsistent with 
Article 2 of the Agreement on Technical Barriers to Trade (the TBT Agreement)80 and 
Articles III, XI and XXIII:1(b) of GATT.   
     On May 28, 1998, Canada and the European Communities (EC) entered into 
consultations to resolve the dispute, but without success.  On October 8, 1998, Canada 
asked the Dispute Settlement Body (DSB) to establish a Panel to formally resolve the 
dispute and on November 25, a Panel was established.81  Almost two years later, on 
September 18, 2000, the Panel released its Report and concluded that the French Decree 
violated GATT Article III:4 by discriminating against like products, but that the 
discrimination was justified by Article XX(b).  The Panel also concluded that the Decree 
was not a technical regulation covered by the TBT Agreement.82  This was the first time 

                                                 
77 Id. 
78 Id.  
79 WTO Appellate Body Report in European Communities - Measures Affecting Asbestos and Asbestos-
Containing Products, WTO Doc. WT/DS135/AB/R (Mar. 12, 2001) [hereinafter Asbestos Appellate 
Report].  
80 Final Act, supra  note 5. 
81 WTO Panel Report in European Communities - Measures Affecting Asbestos and Asbestos-Containing 
Products, WTO Doc. WT/DS135/R, paras. 1.1-1.3 (Sept. 18, 2000) [hereinafter Asbestos Panel Report]. 
82 Id. para. 9.1. 



 
  Fall 2001/Environmental Scorecard/ 125 

that a WTO Panel ruling had allowed a trade restrictive measure to be imposed under 
Article XX(b) of GATT to protect human, animal, or plant life or health. 83 
     Not all environmental groups were happy with the ruling.  They challenged the Panel's 
conclusion that chrysotile asbestos and other "less dangerous alternatives such as 
cellulose, glass fibers, and PVA (an asbestos-cement substitute) are 'like' products within 
the meaning of Article III:4 of GATT."84  Environmental groups were concerned about 
the Panel's definition of like products under Article III:4, because they felt that "[I]n 
circumstances where evidence of the threat to public health is less obvious than is the 
case with asbestos, a trade-biased panel may deny the importing government an 
exception.  This approach will endanger democratic choices in important areas of social, 
environmental, or cultural policies."85  In November, both parties, Canada and the EC, 
filed notices of appeal with the Dispute Settlement Body.  Canada challenged the Panel's 
finding that the Decree was justified under Article XX and claimed that the Decree did 
fall within the scope of the TBT Agreement. The EC challenged the Panel's finding of 
like products under Article III:4, in addition to the Panel's finding on the application of 
Article XXIII:1(b).86 
 

(a)  Appellate Body Review 
 
     The Appellate Body quickly disposed of Canada's claim regarding the scope of the 
TBT Agreement, by finding that the Decree was indeed a technical regulation covered by 
this Agreement, 87 but found that this issue was not sufficiently addressed by the Panel in 
order for the Appellate Body to render a proper review. The Appellate Body then focused 
its attention on the most important part of its review, the issue of what constitutes like 
products under Article III:4 of GATT. The Appellate Body noted that the term "like 
products" had been interpreted under numerous other provisions of GATT, but not under 
this Article.88 Therefore, the case was the Appellate Body's first analysis of what 
constitutes like products under Article III:4 of GATT. 
     The Panel, in its ruling on like products, found that chrysotile asbestos fibres (even 
though carcinogenic) and PCG fibres (PVA, cellulose and glass fibres) are like products 
under Article III:4 of GATT. 89  The Panel based its finding on an examination of four 
general criteria that have traditionally been used by GATT and the WTO in analyzing 
like products of other GATT provisions.  The criteria for analyzing likeness are:  "(i)  the 
properties, nature and quality of the products; (ii)  the end-uses of the products; (iii) 
consumers' tatses and habits - more comprehensively termed consumers' perceptions and 

                                                 
83 WTO Set To Rule In Favor Of EU In Complaint Against Canada On French Ban On Asbestos, 23 
[Current Report] Int'l Env't Rep. (BNA) 490 (June 21, 2000). 
84 Environment Groups Criticize Reasoning Behind WTO Ruling On French Asbestos Ban, 23 [Current 
Report] Int'l Env't Rep. (BNA) 760 (Sept. 27, 2000). 
85 Id.  
86 Asbestos Appellate Report , supra note 79, paras. 6, 10, 18, 23, 26, & 36. 
87 Id. para. 77. 
88 Id. para. 88. 
89 Id. para. 105. 
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behaviour - in respect of the products; and (iv) the tariff classification of the products for 
tariff purposes." 90 
     The Appellate Body noted that the Panel relied primarily on its analysis of the first 
criterion - properties, nature and quality of the products - and ignored the other three.  
Under the first criterion, the Panel focused its analysis on "'market access' and whether 
the products have the 'same applications' and can 'replace' each other for some industrial 
uses."91  It considered irrelevant the physical characteristics of the products such as 
structure or chemical composition and any health risk they might present.    
      The Appellate Body, after a careful examination of the Panel's analysis of like 
products under Article III:4, found that the Panel had improperly applied the four criteria 
to reach its conclusion of like products.  The Body stated that the Panel relied too heavily 
on the first criterion, while basically ignoring the other three. Instead, the Appellate Body 
said, "the Panel should have examined the evidence relating to each of those four criteria 
and, then, weighed all of that evidence, along with any other relevant evidence, in making 
an overall determination of whether the products at issue could be characterized as 
'like'.”92   
     Turning its attention to the first criterion, the Appellate Body noted that this analysis 
requires an examination of  

those physical properties of products that are likely to influence the 
competitive relationship between products in the marketplace.  In the case 
of chrysotile asbestos fibres, their molecular structure, chemical 
composition, and fibrillation capacity are important because the 
microscopic particles and filaments of chrysotile asbestos fibres are 
carcinogenic in humans, following inhalation. 93   

Many consumers would be concerned by the health risks of chrysotile asbestos fibres in 
products, and this concern most likely would influence the competitive relationship 
between products in the marketplace.  Therefore, the Appellate Body found that health 
risk of products are an important physical characteristic which must be examined under 
the first criterion. 94  The Appellate Body noted that including health risks in its analysis 
of like products under Article III:4 in no way affected a health risk analysis under Article 
XX(b).  The Appellate Body pointed out that these are two separate provisions, each one 
to be interpreted independently.  In its opinion, "[T]he fact that an interpretation of 
Article III:4, under those rules, implies a less frequent recourse to Article XX(b) does not 
deprive the exception in Article XX(b) of effet utile.  Article XX(b) would only be 
deprived of effet utile if that provision could not serve to allow a Member to 'adopt and 
enforce' measures 'necessary to protect human … life or health.'"95  The Appellate Body 
then concluded that the Panel had wrongfully excluded health risks from its analysis of 
the first criterion.   

                                                 
90 Id. para. 101.  The four general criteria for analyzing "likeness" are:  "(I) the properties, nature and 
quality of the products; (ii) the end-uses of the products; (iii) consumers' tastes and habits - more 
comprehensively termed consumers' perceptions and behaviour - in respect of the products; and (iv) the 
tariff classification of the products for tariff purposes."  Id. 
91 Id. para. 105. 
92 Id. para. 109. 
93 Id. para. 114. 
94 Id. 
95 Id. para. 115. 
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     The Appellate Body, in its review of likeness under the four criteria, first examined 
the physical properties of chrysotile asbestos fibres and found that they are quite different 
from PCG fibres.  The Body noted that the carcinogenicity and associated health risks 
had been universally recognized, which made these fibres quite different from other 
fibres.  The Appellate Body then stated that once a determination has been made that the 
products at issue are not alike, it becomes the Member's burden of proving their likeness 
under Article III:4.  At this point, evidence of end-uses of products and consumer choices 
become extremely important in assessing the likeness of the products, since products that 
do not compete in the marketplace do not give rise to a claim under this provision. 96  
Since Canada introduced no evidence on the similarity of end-uses or consumer choices 
to establish a competitive relationship between these fibres, the Appellate Body found 
that the chrysotile asbestos fibres and other fibres were "not 'like products' for the 
purposes of Article III:4 of the GATT 1994."97 
     Next the Appellate Body considered the likeness of cement-based products containing 
chrysotile asbestos fibres and cement-based products containing PCG fibres.  Again, the 
Appellate Body noted that Canada did not present evidence on the competitive nature of 
these products nor on consumers' tastes and habits to overcome their difference.  
Therefore, the Body found that these products are not like products and concluded "that 
Canada has not succeeded in establishing that the measure at issue is inconsistent with 
Article III:4 of the GATT 1994."98 
     The Appellate Body then reviewed Canada's claim that the measure, the Decree, was 
not justified under Article XX(b) because it was "necessary to protect human, animal or 
plant life or health."99  The Appellate Body first considered whether the measure actually 
did protect human life or health, and, if so, whether that measure was necessary to 
accomplish the public policy objective of the French government to protect the life and 
health of its citizens.  After examining the evidence presented to the Panel on the health 
risks associated with the carcinogenic nature of chrysotile asbestos fibres and chrysotile-
cement products, the Appellate Body upheld the Panel's finding that the measure did 
protect human health.   
     On the issue of necessity, Canada argued four points:  (1) that not enough evidence 
had been presented to show that there was a health risk; (2) that the risk must be 
quantified; (3) that the level of protection was too high; and (4) that "controlled use" was 
a reasonable alternative to the Decree.  The Appellate Body quickly disposed of the first 
two arguments by stating that sufficient evidence had been presented to show that 
asbestos products pose a significant risk to human life or health, and that such risk "may 
be evaluated either in quantitative or qualitative terms."100 The Appellate Body found that 
the scientific evidence relied upon by the French government clearly showed the health 
risks associated with chrysotile asbestos fibres. The Appellate Body then disposed of 
Canada's third argument by pointing out that every country has the right to determine its 
own level of health protection to minimize such risk. In addressing Canada's fourth 
argument, the Appellate Body found that "France could not reasonably be expected to 
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employ any alternative measure if that measure would involve a continuation of the very 
risk that the Decree seeks to 'halt'. Such an alternative measure would, in effect, prevent 
France from achieving its chosen level of health protection.”101  Therefore, since no 
reasonable alternative measure was available to reduce the health risks, the Appellate 
Body concluded "that the Decree is 'necessary to protect human…life or health' within 
the meaning of Article XX(b) of the GATT 1994."102  The Appellate Body stated that "[I] 
follows from our findings that Canada has not succeeded in establishing that the measure 
at issue is inconsistent with the obligations of the European Communities under the 
covered agreements and, accordingly, we do not make any recommendations to the DSB 
under Article 19.1 of the DSU."103 
     In summary, once the Appellate Body found that health risks must be considered in an 
analysis of like products within the meaning of Article III:4 of GATT, it found that the 
products at issue were not alike, and that Article III of GATT had not been violated.  
Furthermore, had there been a violation of Article III, the Appellate Body found that the 
Decree was necessary to protect the life and health of the French citizens and therefore 
justified under Article XX(b). However, the measure, even though justified, might still 
"give rise to a cause of action under Article XXIII:1(b) of the GATT 1994."104 
 
 

IV.  CONCLUSION 
 
     Have the trade-related environmental disputes discussed in this article actually 
resulted in "downward environmental harmonization" of regulations and caused 
"ecological dumping," or have they encouraged overall global environmental protection?  
The evidence would indicate neither question can be answered affirmatively. 
     The first environmentally-related decision of the WTO, the Gasoline Rule Dispute, 
declared a U.S. environmental regulation in violation of GATT.  However, a reading of 
that decision shows that it was not the regulation itself that was considered to be in 
violation of GATT,  but its application. The Appellate Body recognized that measures, 
even though in violation of the general provisions of GATT, could be upheld if 
considered necessary to further certain public policy goals and if applied in a non-
arbitrary and discriminatory manner. In this case, the Appellate Body recognized the 
United States' right to conserve a natural resource, clean air, and the regulation, the 
Gasoline Rule, necessary to achieve that goal and declared the Rule justified under 
Article XX(g).  However, the Appellate Body found that the application of the rule was 
arbitrary and resulted in unjustifiable discrimination, a violation of the chapeau.  Thus, 
instead of declaring the Gasoline Rule to be in violation of GATT provisions, it accepted 
the Rule as valid and simply asked the United States to modify its application to 
eliminate the undesirable results.   
                                                 
101 Id. para. 174. 
102 Id. para. 175. 
103 Id. para. 193. 
104 Id. para. 192(g).  Art. XXIII:1(b) deals with nullification and impairment of benefits "accruing to it 
directly or indirectly under this Agreement … as the result of … (b) the application by another contracting 
party of any measure, whether or not it conflicts with the provisions of this Agreement, …," then that 
Member may bring a claim for the loss of such benefits.  See supra  note 79, paras. 182-91 for the Appellate 
Body's analysis of art. XXIII:1(b). 
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     The outcome of the WTO's decision in the Shrimp Dispute was almost identical to the 
one reached in the Gasoline Rule Dispute. Again, it was not the regulation, but the 
application of the regulation that was considered to be in violation of GATT.  In this case, 
the Appellate Body focused its analysis on the meaning of Article XX(g).  It found that 
living resources, such as sea turtles, could be considered an exhaustible natural resource, 
and that a measure "relating to the conservation of" such a resource could be justified if it 
was primarily aimed at carrying out the conservation policies of the country seeking the 
justification.  The Appellate Body was satisfied that the U.S. law met these conditions.  
However, as in the Gasoline Rule Case, the Appellate Body found that the application of 
the law was arbitrary and unjustifiably discriminatory. The finding was based on its 
objection to the unilateral action of the United States in forcing other nations to adopt its 
conservation policies. The United States had been criticized for this practice before,105 
but that time the GATT Panel simply declared that extraterritorial applications of 
measures are in violation of GATT and only a GATT amendment could justify such a 
result. In the Shrimp Dispute, the Appellate Body did not mention the extraterritorial 
nature of the regulation, but faulted the U.S. for failing to negotiate multilateral 
agreements for the protection of sea turtles before adopting this unilateral approach.  
Therefore, one could conclude that regional or multilateral agreements relating to the 
conservation of natural resources could be justified under Article XX(g), regardless of 
their extraterritorial application, provided they fall within the meaning of the chapeau.    
     The Asbestos Dispute takes this more apparent "environmentally-friendly" approach 
even a step further.  In this case, the Appellate Body, by allowing health risks to be part 
of the like product analysis under Article III:4, most likely will make it more difficult to 
get a violation under that provision.  In the instant case, the health risks associated with 
asbestos products certainly altered the outcome of the like products analysis, resulting in 
a finding of no violation of Article III:4.  But the Decree would have also been justified 
as a necessary regulation for the protection of the health of the citizens since no better 
alternative was available.  
     The outcome of these three disputes should be encouraging to environmentalists. In 
none of the three was a country asked to change its regulations in a way that would result 
in downward environmental harmonization. On the contrary, in all three cases, the 
regulations were upheld under Article XX exceptions.  In two of those cases, only the 
application of the rule was found to be in violation of GATT and the offending Member 
in both instances was asked to modify its application to bring it into conformity with the 
provisions of the chapeau.   Therefore, "ecological dumping" has not been an issue. 
     At the same time, it would be difficult to argue that liberalized trade has resulted in 
improved overall global environmental protection. The disputes discussed above 
primarily maintain the status quo.  The WTO has repeatedly recognized a country's right 
to safeguard its environment through regulation, but how far-reaching such regulation can 
be remains to be seen.  The Shrimp Dispute opens the door for possible extraterritorial 
application of regulations, but justification of such regulations will be difficult under the 
WTO's interpretation of the chapeau.  

                                                 
105 See supra  note 17 and accompanying text for a discussion of the Mexican Tuna Dispute. 


