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I.  INTRODUCTION   
 
 Covenants in employment contracts, under which an employee promises to not 
compete with the business of his or her employer after employment is terminated, have 
presented difficult legal questions. On the one hand, the interest of the employer in such a 
covenant is easily recognizable. The value of a business goes beyond cash in the bank. In 
many instances there is significant value in proprietary and confidential information. The 
employer does not want an employee taking this information and competing against the 
employer, harming company profits. On the other hand, it is part of the American dream 
in our free-enterprise economic system for an employee to be able to walk away from his 
or her employer and start his own business, in essence to compete with that former 
employer. The question becomes, how does the legal system strike a fair balance between 
these two competing interests? 
 This paper discusses how Texas law attempts to balance these interests and some of 
the remedies available. Current statutory law is presented with the most important case 
law interpretations and insights. 
 
 

II.  CURRENT STATUTORY LAW 
 

Through the 1970’s and 1980’s Texas statutory law and case law muddled and 
confused the validity and purpose of employment covenants not to compete. In an effort 
to stay the confusion, the Texas Legislature passed the 1989 Covenants Not To Compete 
Act, a bill adding Sections 15.50 and 15.51 to the Texas Business and Commerce Code.1  
Section 15.50 sets out the criteria for enforceability of covenants not to compete. Section 
15.51 sets out the procedures and remedies to enforce covenants not to compete. In 1993 
the Legislature amended Section 15.51 to apply to employment-at-will and added to the 
act Section 15.52 making it clear that the Covenants Not to Compete Act supplanted the 
Texas common law relating to covenants not to compete and that the act was to be 
applied retroactively. 2  

Section 15.50 of the Texas Business and Commerce Code has two basic statutory 
requirements for a covenant not to compete to be valid and enforceable. The first 
requirement is that the covenant must be ancillary to or part of an otherwise enforceable 
agreement at the time the covenant is made.3 The second requirement is that the covenant 
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1  Tex. Bus. & Com. Code Ann §§ 15.50-.52 (Vernon Supp. 2000). 
2  Id. § 15.51-.52. 
3  Id. § 15.50. 



 
110/ Vol. 10/ Southern Law Journal 

  

must contain limitations as to time, geographical area, and scope of activity that are 
reasonable and do not impose a greater restraint than is necessary to protect the goodwill 
or other business interest of the promisee.4 

 
 

A.  ANCILLARY 
 

The Texas Supreme Court in Light v. Centel Cellular Co.5 gave the first significant 
interpretation of the ancillary requirement of Section 15.50 and in so doing also changed 
the legislative intent of Section 15.51 that employment covenants not to compete apply to 
employment-at-will relationships.6 The court specifically stated that a covenant not to 
compete was not ancillary to an otherwise enforceable agreement if the otherwise 
enforceable agreement was an at-will-employment agreement. According to Light an 
otherwise enforceable agreement means that the employee’s promise not to compete must 
be supported by something other than a continued promise to employ. 7 The court was 
reaffirming the rule that employment-at-will relationships alone will not support 
employee covenants not to compete because the employer can terminate at any time 
under such an arrangement. The court also dismissed the idea that the 1993 amendment 
to Section 15.51 allowing enforcement of covenants not to compete in employment-at-
will situations would prohibit this judicial interpretation. The court reasoned there could 
not be an otherwise enforceable agreement that obligates a promisor in an employment-
at-will relationship. Specifically the court stated: “Describing something as an at-will 
obligation is nonsensical.”8 Thus, only if the promise not to compete is supported by 
consideration other than a promise of continued employment in an at-will situation is 
there an otherwise enforceable agreement. 

After the court in Light defined the meaning of an otherwise enforceable agreement 
to clearly exclude promises not to compete based on continued employment in an at-will 
arrangement, the court gave more interpretation to the meaning of ancillary. The court 
established the following two-part test for a covenant not to compete to be enforceable 
between an employer and employee: 

(1) the consideration given by the employer in the otherwise enforceable 
agreement must give rise to the employer’s interest in restraining the 
employee from competing; and  

(2) the covenant must be designed to enforce the employee’s consideration or 
return promise in the otherwise enforceable agreement.9 

The court then went on to give a specific example of an otherwise enforceable agreement 
that would support a covenant not to compete in an at-will employment. The court stated 
that if an employer gives an employee confidential information or trade secrets in 
exchange for the employee’s promise not to disclose the information, and the parties 
covenant not to compete, the covenant is ancillary to an otherwise enforceable 

                                                 
4  Id. 
5  883 S.W.2d 642 (Tex. 1994). 
6  Id. at 644. 
7  Id. 
8  Id. at 645. 
9  Id. at 647. 



 
  Fall 2000/ Employment Covenants/ 111 

  

agreement.10  The Texas Supreme Court’s requirement in the two-part test that the 
covenant must be designed to enforce the employee’s consideration or return promise in 
the otherwise enforceable agreement does not lend itself to broad application. The 
holding makes it clear that payment of cash for an employee’s promise not to compete 
would not be enforceable because it lacks being ancillary to an otherwise enforceable 
agreement. New cases under the statute will have to be awaited to have more concrete 
examples of agreements that are ancillary to an otherwise enforceable agreement. 
      Another interesting issue raised by the Light case deals with employment covenant 
not to compete agreements when the employment is not at will. When the employer 
cannot terminate the employment for any reason or at any time, there is consideration for 
the promise not to compete. It would follow that as long as such a promise met the two-
step test of Light the covenant would be in compliance with Section 15.50 and would be 
enforceable.  

However, the fine line between what is employment-at-will and what is not 
employment-at-will becomes a problem. Employers and their lawyers will test this as an 
avenue to Section 15.50 compliance. In the Zep Mfg. v. Hartcock,11 the employment 
agreement specified the employer could only terminate the employee if the president of 
the company, at his sole discretion, determined that the employee’s performance of duties 
was unsatisfactory. The court reasoned that that this was not an employment-at-will 
situation because the law implies that the decision to terminate the employee must be 
based on good faith and for cause in this type of arrangement. This, therefore, would 
uphold an ancillary employment covenant not to compete.12 Future cases in this area will 
be interesting as employers and their attorneys look for ways to get around employment-
at-will and have a Section 15.50 enforceable covenant not to compete. 
 

 
B.  TIME, GEOGRAPHICAL AREA, AND SCOPE OF ACTIVITY LIMITATIONS 

 
The additional requirement of Section 15.50 that specifies covenants not to compete 

to contain reasonable limitations as to time, geographical area, and scope of activity is a 
general restatement of what the common law has always been. It is only when you look at 
the existing case law that you can determine with more detail what these limitations are. 
Determinations on the enforceability of covenants not to compete are intensely fact 
driven. Because every business is unique, any summation of the case law can only be 
broad and generalized. What would be considered a reasonable limitation in one case 
may be deemed unreasonable in another. The ultimate requirement is that the particular 
limitation “not impose a greater restraint than is necessary to protect the goodwill or other 
business interest of the promisee.”13  

 
 

                                                 
10 Id. 
11  824 S.W.2d 654 (Tex. App. - Dallas 1988, no writ). 
12 Id. at 656. 
13 Tex. Bus. & Com. Code Ann. § 15.50 (Vernon Supp. 2000). 
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1.  TIME 
 

     Texas courts have usually upheld time restrictions of one or two years.14 In making 
such a determination, the main factor considered is whether the covenant imposes upon 
the employee a greater restraint than is necessary to protect the business and good will of 
the employer.15 In Investors Diversified Services v. McElroy,16 a covenant not to compete 
by selling securities for one year that was limited to current customers of the company 
was upheld.17 In Travel Masters v.  Star Tours.18 a covenant not to compete in the travel 
agency industry for two years that was limited to the agency’s clients and customer lists 
was upheld.19  In a third case, Property Tax Assocs. v. Staffeldt,20 a two-year covenant not 
to compete in an ad valorem tax service business was upheld.21 Regardless of the 
industry, the time restraint must be specific.22 In Emergicare Systems Corp. v. Bourdon a 
covenant not to compete for one year was not enforced because of an indefinite starting 
time.23 Therefore, with respect to time, the courts determine on a case-by-case basis 
whether the agreement not to compete constitutes a reasonable restraint of trade. 

 
2. GEOGRAPHICAL AREA 

 
In order for a covenant to be valid, the geographical limitations must be definite or 

the scope of the covenant must be limited to the employer’s clients.24 There are many 
cases in which courts have held that a reasonable area is the territory in which the 
employee worked while employed.25 This is different than locations where the employer 
has conducted business. Still, as with the other elements of the covenant, the 
determination of reasonableness is decided on a case-by-case basis. For example a 
twelve-mile radius of an animal hospital in Irving, Texas was found to be unreasonable 
and unnecessary when evidence was introduced showing pet owners travel on average 
two miles for pet care in the Irving area.26 An example of a geographical area that was 
deemed reasonable was a fifty-mile radius in Houston, Texas when the covenant 
concerned an automobile muffler franchise.27 Thus, the courts will not enforce a covenant 
that imposes upon the employee a geographical restraint greater than what is reasonably 

                                                 
14Investors Diversified Services v. McElroy, 645 S.W. 2d 338, 339 (Tex. App.– Corpus Christi 1982, no 

writ); Travel Masters v. Star Tours, 742 S.W.2d 837, 840 (Tex. App.– Dallas 1987, writ dism’d w.o.j.); 
Property Tax Ass’n v. Staffeldt, 800 S.W.2d 349, 350 (Tex. App.– El Paso 1990, writ denied). 

15 Wabash Life v. Garner, 732 F. Supp. 692 (N.D. Tex. 1989). 
16  645 S.W.2d 338 (Tex. App. – Corpus Christi 1982, no writ). 
17 Id. at 339. 
18 742 S.W.2d 837, (Tex. App – Dallas 1987, writ dism’d w.o.j.). 
19 Id. at 840. 
20 800 S.W.2d 349 (Tex. App. – El Paso 1990, writ denied). 
21 Id. at 350. 
22 Emergicare Sys. Corp. v. Bourdon, 942 S.W.2d 201 (Tex. App.– Eastland 1997, no writ). 
23 Id. at 203. 
24 Sheline v. Dunn & Bradstreet, 948 F.2d 174 (Tex 1991). 
25 Cross v. Chem-Air South, 648 S.W.2d 754, 757 (Tex. App.– Beaumont 1983, no writ); Evans World 

Travel v. Adams, 978 S.W.2d 225 (Tex. App. – Texarkana 1998, no writ). 
26 Cukjarti v. Burkett, 772 S.W.2d 215, 217 (Tex. App. – Dallas 1989, no writ). 
27 Meineke Discount Muffler v. Jaynes, 999 F.2d. 120, 123 (5th Cir. 1993). 
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necessary to protect the business and goodwill of the employer, but there are no set 
guidelines for all businesses. 

 
3.  SCOPE OF ACTIVITY 

 
There are two general types of scope-of-activity limitations: those that prohibit the 

employee from soliciting the employer’s customers and those that prohibit the employee 
from engaging in any competitive business. Texas courts have ruled that “reasonable” 
limitations on customer solicitation are valid and enforceable.28 The rationale is that 
preventing the employees (partners) from using their customer contacts and relationships, 
established while an employee of the company, is a legitimate purpose for the covenant. 
However, the court has limited its view on what it considers to be solicitation. 
Accordingly, the court cons iders covenants that bar all types of solicitation to be 
overbroad and unreasonable.29 To be considered reasonable, the limitation must be based 
upon “a connection between the personal involvement of the former firm member and the 
client.”30 In accordance, covenants against solicitation should be limited to customers 
with whom the employee had contact during the period of employment. If the covenant is 
not limited in this way, the court will find it overbroad. 

In dealing with limitations that prohibit any competitive activity, courts generally 
uphold the limitations when the employer is engaged in a single type of business.31 
However, when the employer is engaged in multiple business types, the limitation is 
unreasonable unless it is limited to the specific type of business in which the employee 
worked while employed for the employer.32  For example, in one case a recruiter 
specialized in placing only data processors. Her covenant not to compete provided that 
she could not work for any other placement agency within a fifty-mile radius of any city 
in which the firm operated an office. After she was terminated, she went to work for 
another placement agency but recruited only employees for underwriting positions with 
insurance companies. The court held that the scope-of-activity limitation in her covenant 
was overbroad and unreasonable. In the court’s words, “it was not persuaded that a 
covenant that restrained her from placing personnel in any other nonrelated field was 
reasonable.”33  

 
 

II.  ENFORCEMENT 
 

Section 15.51 sets out the criteria for enforceability of covenants not to compete.34  
The act gives clear instruction as to methods and limitations of enforcement and burdens 
of proof. If the covenant not to compete is ancillary to an employment agreement, the 
employer has the burden of proving that the covenant meets statutory requirements of 

                                                 
28 Ruscitto v. Merrill Lynch, 777 F. Supp. 1349 (N.D. Tex. 1991). 
29 Peat Marwick v. Haas, 818 S.W.2d 381, 387 (Tex. 1991). 
30 Id. at 388. 
31 Property Tax Ass’n, supra  note 14. 
32 Diversified Human Resources v. Levinson-Polakoff, 752 S.W.2d 8 (Tex. App. –  Dallas 1988, no writ). 
33 Id. at 11. 
34 Tex. Bus. & Com. Code Ann. § 15.51 (Vernon Supp. 2000). 
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enforceability.35 If the covenant not to compete meets all the statutory requirements, it 
may be enforced by damages, by injunction, or both. 36 If the covenant not to compete is 
overbroad as to time, geographical area, or scope of activity, the court must reform the 
covenant to be reasonable.37 Damages incurred before reformation are not recoverable, 
and the employer may incur liability in special circumstances. If the covenant not to 
compete was ancillary to an employment agreement and was reformed, the employee 
may recover costs and reasonable attorney fees spent defending the employer’s action to 
enforce. In order to do so, the employee must show that the employer knew at the time 
the agreement was entered into the limitations were overbroad and that the employer tried 
to enforce the covenant to a greater extent than necessary to protect the legitimate 
interests of the business.38 
 
 

III.  CONCLUSION 
 

Before 1989, a hodgepodge of common law, statutory law, and court opinions 
governed the rules regarding covenants not to compete. Since 1989, statutory law has 
supplanted most of the common law rulings while case law continues to define its scope. 
Since the modern rules of interpretation work retroactively with covenants written before 
the 1993 changes, employers and employees need to be aware of the current state of 
covenant law. Some general concepts for both employers and employees are as follow:  
1. The convenant must be ancillary to an otherwise enforceable agreement. At-will 

employment is not enough. 
2. The covenant must be no more restrictive than is necessary to protect the goodwill or 

other business interest of the employer. 
3. Time restrictions must contain a specific limitation on duration. 
4. Geographic restrictions need to be limited to the territory in which the employee 

actually worked while employed and have a reasonable relationship to the nature of 
the business. 

5. Scope of activity needs to be limited to the employee’s activities while employed. 
  The future may see a recodification of the at-will relationship as well as some 
dramatic case law changes. Therefore, the most important tool available to employers and 
employees is staying abreast of the current changes and making preparations for the 
future.  

                                                 
35 Id. § 15.51(b). 
36 Id. § 15.51(a). 
37 Id. § 15.51(c). 
38 Id. 


