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I. INTRODUCTION 
 

Defending against claims of illegal employment discrimination is expensive for 
employers. To protect small employers from the possibly crushing expense of mastering 
all the legal complexities involved in civil rights laws, Congress exempted firms with 
fewer than fifteen employees from complying with Title VII of the Civil Rights Act of 
1964 (Title VII)1 or the Americans with Disabilities Act (ADA).2  Firms with fewer than 
twenty employees are exempt from coverage by the Age Discrimination in Employment 
Act (ADEA).3 

Is exemption from various federal civil rights laws protection from lawsuit for the 
small employer? The answer is probably no.  There are at least two legal theories 
plaintiffs use in attempting civil rights lawsuits against the small employer.  First, 
plaintiffs attempt lawsuits against small employers affiliated with larger firms (corporate 
affiliation). Second, plaintiffs attempt common law wrongful discharge tort lawsuits 
based on civil rights concepts (wrongful discharge). 

 
 

II. CORPORATE AFFILIATION 
 

Larger firms own many smaller corporations, in part or completely. If a firm has less 
than the requisite number of employees to be covered by federal civil rights laws, does 
ownership of this firm by a larger, covered firm subject the smaller firm to civil rights 
liability?  The civil rights statutes do not provide a direct answer to the small firm/parent 
firm question. The preferred approach emerging from various court opinions has been to 
determine whether the nominal (small) employer is part of an "integrated enterprise."4  
Under this approach, the courts have attempted to determine whether the nominal 
employer is so integrated into the large parent firm that the small firm should be estopped 
from asserting the small employer civil rights exemption. 

                                                                 
*  Associate Professor of Business Law, College of  Business, Arkansas State University. 
1 42 U.S.C.A. § 2000e(b) (West 1994). 
2 Id. § 12111(5)(A) (West 1995). 
3 29 U.S.C.A. § 630(b) (West 1999).  For a discussion about protecting the small firm from litigation 
expenses, see Tomka v. Seiler Corp., 66 F.3d 1295, 1314 (2nd Cir. 1995) (reviewing legislative history); 
Miller v. Maxwell's International, Inc., 991 F.2d 583, 587 (9th Cir. 1993). 
4 See, e.g ., Sharpe v. Jefferson Distributing Co., 148 F.3d 676, 678 (7th Cir. 1998); Rogers v. Sugar Tree 
Products, Inc., 7 F.3d 577, 582 (7th Cir. 1994); Artis v. Francis Howell North Band Booster Ass'n, Inc., 161 
F.3d 1178, 1184 (8th Cir. 1998); Swallows v. Barnes & Nobel Book Stores, Inc., 128 F.3d 990, 992-93 (6th 
Cir. 1997). 
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The integrated enterprise analysis is based on four factors: interrelation of 
operations, common management, common ownership, and centralized control of labor 
relations and personnel. 5 Unfortunately, the vagueness of the integrated employer 
approach has caused difficulty for the courts in application to civil rights disputes. The 
four factors are not weighted and may lead in opposite directions.6 Further, small firm 
ownership by larger entities would usually involve most of the four factors.  A large firm 
owning a smaller firm may wish to benefit from economies of scale.  The cost savings 
from such economies may initially have prompted the small firm acquisition. Thus, 
interrelations of operations, common management, common ownership, and centralized 
control of labor relations and personnel are usually present, to at least a partial degree. 

The integrated enterprise approach was not custom designed to answer exemption 
questions under civil rights laws. The approach was copied from an unrelated use of the 
test by the National Labor Relations Board regarding determination of appropriate 
bargaining units.7 An appropriate question is whether the purpose of exempting some 
small firms from civil rights liability is served by application of the integrated enterprise 
test. In a recent decision, Papa v. Katy Industries, Inc.,8 the Seventh Circuit Court of 
Appeals provided a fresh view. 

The Seventh Circuit consolidated two cases with similar facts. In one dispute, James 
Papa was employed by Walsh Press Company. Papa felt he was the victim of illegal age 
discrimination.  However, Walsh Press had too few employees to be covered under the 
ADEA, the basis for Papa’s suit. Katy, a firm with in aggregate more than a thousand 
employees, owned Walsh Press. Katy had ordered Walsh to discontinue one of its 
production lines. To comply with this directive, Walsh laid off some employees, 
including Papa. Papa's claim was that his lay-off was based on illegal age discrimination 
(in violation of the ADEA) and Katy’s size as the corporate parent should subject Walsh 
to ADEA liability. 

The facts of the second dispute are similar. The plaintiff, the Equal Employment 
Opportunity Commission (EEOC), on behalf of Richard Mueser, charged that the 
defendant GJHSRT violated the anti-retaliation provisions of Title VII by firing Mueser.  
GJHRST had fewer than fifteen employees but was owned by the Frederick Group of 
Companies, an organization with sufficient employees to trigger coverage under Title 
VII. Each of the Frederick companies was engaged in a different phase of the trucking 
business. Payroll functions and computer operations for Federick companies, including 
GJHRST, were centralized. There was also some overlap regarding membership of the 
boards of directors. 

After providing an analysis of the integrated enterprise test, the court in Papa 
rejected that approach in favor of a new method of analysis.  According to the court, 
liability in the case of affiliated enterprises should be based on three factors.9  First, if the 
traditional conditions for piercing the corporate veil are present, a plaintiff may sue the 
parent company of the nominal employer.10  Second, the court would allow suit where an 
                                                                 
5  Id. 
6  Papa v. Katy Indus., Inc., 166 F.3d 937, 940 (7th Cir. 1999). 
7  Rogers, 7 F.3d at 582; Armbruster v. Quinn, 711 F.2d 1332, 1336-38 (6th Cir. 1983). 
8  166 F.2d 937 (7th Cir. 1999). 
9  Id. at 940-41. 
10  Traditionally, piercing the corporate veil is allowed in situations of fraud or misconduct.  See, e.g ., 
United States v. Bestfoods, 524 U.S. 51, 62, 118 S.Ct. 1876, 141 L. Ed. 2d 43 (1998) (stating "But there is 
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enterprise is intentionally split into a number of smaller enterprises to avoid liability 
under civil rights legislation. Last, if the parent corporation ordered or directed the 
discriminatory act, liability would follow. 

The Papa court's approach to small firm liability appears to be a workable, common 
sense approach to the liability issue. The court relied on the legislative purpose of the 
civil rights exemptions for the small employer (sparing small firms from the crushing 
expense of compliance and lawsuit defense) to craft a rule that allows some lawsuits but 
remains true to the legislative intent. 

 
COMPARISON - INTEGRATED ENTERPRISE APPROACH V. "PAPA" APPROACH 
Integrated Enterprise Factors   Papa Factors  

Interrelation of operations  Piercing the corporate veil 
Common management Intentionally split enterprises 
Common ownership Parent corporation ordered the         

discriminatory act 
Centralized control of labor relations and 
personnel 

 

 
 
 

III. WRONGFUL DISCHARGE 
 

The common law doctrine of employment at will allows employers the right to 
discharge employees at the employer's discretion. 11 In its traditional form, the doctrine 
allows an employer to discharge an employee "for good cause, for no cause, or even for 
cause morally wrong."12 Over time, courts in many states recognized an exception to 
employment at will where a discharge is in violation of state public policy. 13  Examples 
of violations of public policy include discharging employees for refusals to commit 
perjury, 14 serving on juries,15 or refusals to commit crimes.16  An interesting question has 
been raised regarding public policy cases.  Can a state’s civil rights statutes identify a 
                                                                                                                                                                                                 
an equally fundamental principle of corporate law, applicable to the parent-subsidiary relationship as well 
as generally, that the corporate veil may be pierced and the shareholder held liable for the corporation's 
conduct when, inter alia, the corporate form would otherwise be misused to accomplish certain wrongful 
purposes, most notably fraud, on the shareholder's behalf.");  P. BLUMBERG, LAW OF CORPORATE GROUPS: 
TORT , CONTRACT , AND OTHER COMMON LAW PROBLEMS IN THE SUBSTANTIVE LAW OF PARENT AND 
SUBSIDIARY CORPORATIONS §§ 6.01-6.06 (1987 and 1996 Supp.) (discussing the law of veil piercing in the 
parent-subsidiary context). 
11 See, e.g., Collins v. Rizkana, 652 N.E.2d 653, 656 (Ohio 1995); Wagenseller v. Scottsdale Mem. Hosp., 
710 P.2d 1025, 1030-31 (Ariz. 1985). 
12 Brockmeyer v. Dun & Bradstreet, 335 N.W.2d 834, 837 (Wis. 1983). 
13 See generally HOLLOWAY & LEECH, EMPLOYMENT TERMINATION: RIGHTS AND REMEDIES, CH. 3 (2d ed. 
1993); Note, Protecting at will Employees Against Wrongful Discharge: The Duty to Terminate Only in 
Good Faith, 93 HARV. L. REV. 1816 (1980). 
14 Page v. Columbia Natural Resources, Inc., 480 S.E.2d 817 (W. Va. 1996); DeRose v. Putnam 
Management Co., Inc., 496 N.E.2d 428 (Mass. 1986). 
15 United States v. Sara Lee, 839 F. Supp. 393 (W.D. Va. 1993); Jeffreys v. My Friend's Place, Inc., 719 F. 
Supp. 639 (M.D. Tenn. 1989). 
16 Lins v. Children's Discovery Ctrs. Of Am., Inc., 976 P.2d 168 (Wash. Ct. App. 1999); Guthrie v. Tifco 
Indus., 941 F.2d 374 (5th Cir. 1991), cert. denied, 112 S.Ct. 1267 (1992). 
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public policy applicable to a small employer exempt from the same state statutes?17 
In Kerrigan v. Magnum Entertainment,18 a Maryland District Court was asked 

whether Maryland recognizes a common law wrongful discharge action for the alleged 
gender-motivated discharge of a pregnant woman.  The plaintiff, Fara Kerrigan, claimed 
she was discharged by Magnum Enterprises two weeks after she informed Magnum that 
she was pregnant. The plaintiff maintained that her discharge, allegedly based on her 
gender and pregnancy, violated Maryland public policy. The source of Maryland public 
policy was, the plaintiff believed, Maryland's civil rights laws.  The plaintiff could not 
use Maryland civil rights laws directly against Magnum as it did not have the required 
fifteen employees. 

In reaching its decision in favor of the plaintiff, the court in Kerrigan found that 
public policy was articulated in the state civil rights statute. The court held that the 
exemption for small employers was only an exemption from the administrative 
requirements of the law, not an exemption for the law's anti-discrimination 
requirements.19 The court ruled for the plaintiff while also recognizing that its holding 
meant that cases involving small employers will be litigated in court without the 
administrative conciliation required by federal and state civil rights statutes.20 The 
Maryland Court of Appeals later affirmed the Kerrigan analysis regarding public policy 
in a similar case.21 

Other state courts have recognized public policy in civil rights cases. In Williamson 
v. Greene,22 the plaintiff, Sharon Williamson, alleged that she was the victim of sexual 
harassment. Williamson worked for the Coalition for the Homeless of Jefferson County, 
West Virginia (Coalition). After working for the Coalition for six months, the plaintiff 
was dismissed. Although she felt she was dismissed in retaliation for her opposition to 
unlawful sexual harassment and discrimination, Williamson could not sue under West 
Virginia's Human Rights Act.23 Her employer did not have twelve employees as required 
by the West Virginia code. She amended her complaint to allege that her dismissal also 
violated West Virginia's public policy. In ruling for the plaintiff, the court found that 
West Virginia law clearly established public policy against sex discrimination.  The court 
felt small employers were on notice regarding illegal discrimination although the Human 
Rights Act specifically exempted these smaller firms.24 

In Collins v. Rizkana,25 the Ohio Supreme Court was presented with the civil 
rights/public policy question. The plaintiff, Rebecca Collins, worked as the office 
manager for a physician, Mahfouz Rizkana. Collins alleged that she was the victim of 
sexual "groping, grabbing and touching."26 Eventually the plaintiff was terminated, 
                                                                 
17  For employers covered by federal civil rights laws, most courts hold that federal law preempts state 
common law suits regarding the same facts.  The court opinions do vary based on the particular state tort 
alleged.  See generally Kimberly Simmons, Annotation, Pre-Emption of Wrongful Discharge Cause of 
Action by Civil Rights Laws, 21 A.L.R.5th 1 (1994). 
18  804 F. Supp. 733 (D. Md. 1992). 
19  Id. at 736. 
20  Id. 
21  Molesworth v. Brandon, 672 A.2d. 608 (Md. Ct. App. 1996). 
22  490 S.E.2d 23 (W. Va. 1997). 
23  W. Va. Code, §§ 5-11-3(d) (1994). 
24  490 S.E.2d at 32. 
25  652 N.E.2d 653 (Ohio 1995). 
26  Id.  
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allegedly due to her refusal to participate in the sexual advances. She was precluded from 
bringing a state civil rights action as her employer had fewer than the requisite four 
employees. The Ohio Supreme Court allowed the plaintiff to sue for wrongful discharge 
in violation of public policy. The court found public policy in two statutory locations.  
First, the court referred to Ohio's prohibition on prostitution. 27 This was identified as a 
source of public policy although there may have been no actual crime committed.  
Second, the court held that Ohio civil rights laws identified public policy for employers 
not directly covered by these laws.28 

Most recently in Roberts v. Dudley,29 the Washington Supreme Court addressed the 
public policy question.  Following the reasoning of the preceding cases, the court held 
that the common law tort of wrongful discharge in violation of public policy against sex 
discrimination applies to small employers employing fewer than the eight employees 
required for direct application of the Washington civil rights law.  In a forceful dissent, 
Judge Madsen stated: 

The majority has the noblest of intentions.  It is clearly desirable to hold 
all employers accountable for gender discrimination, regardless of their 
size.  Unfortunately, the Legislature has yet to do so.  Instead, the majority 
has presumed the role of the Legislature and has created a common law 
cause of action using a statute that specifically prohibits it.  It is the 
function of this court to apply the intent of the Legislature as expressed 
through its laws.  The court exceeds its legitimate powers when it 
substitutes its own intent for that of the Legislature.30 

 
 

IV. CONCLUSION 
 
The cases analyzed in the preceding section identify courts eager to correct the 

damage done to society by employment discrimination. However, the courts, as identified 
by Judge Madsen’s dissent, appear to ignore craftily the clear meaning of the appropriate 
civil rights statutes. The small employer exemptions are eviscerated by decisions 
recognizing common law tort exceptions. 

In Virginia in 1994, the Supreme Court recognized a cause of action for wrongful 
discharge in violation of public policy where the employee alleged racial 
discrimination. 31 The state legislature responded in 1995 by amending the Virginia 
Human Rights Act to add, in part, the following language: "Causes of action based upon 
the public policies reflected in this chapter shall be exclusively limited to those actions, 
procedures and remedies, if any, afforded by applicable federal or state civil rights statues 
or local ordinances."32  Subsequent Virginia court opinions have held that common law 
tort causes of action are prohibited where based upon public policy found in civil rights 

                                                                 
27  Id. at 658. 
28  Id. at 659 
29  2000 WL 177486 (Wash. 2000). 
30  Id. at 11. 
31  Lockhart v. Commonwealth Educ. Sys. Corp., 439 S.E.2d 328 (Va. 1994). 
32  Va. Code § 2.1-725(D) (1995). 
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statutes.33 The Virginia legislature’s actions indicate displeasure with a perceived attempt 
by the court to disregard the legislative intent. 

Regarding Title VII of the Civil Rights Act of 1964,34 the legislative history is clear.  
In discussions over a proposed change to the minimum employee threshold, the burdens 
placed upon a small business forced to comply with federal regulations and defend a Title 
VII suit were explicitly recognized.35 These burdens are ignored by state decisions 
effectively extending civil rights coverage to all employers. Title VII legislative history 
also shows that Congress discussed the small employer exemption as important in 
protecting the intimate and personal relationships existing in small businesses.36   

Applying state common law tort doctrines also avoids the damage recovery 
limitations found in federal and many state civil rights laws.37 Further, required 
mediation/conciliation, a feature of many civil rights laws, is absent in a wrongful 
discharge tort case. In summary, court application of wrongful discharge tort concepts to 
the small employer works an injustice on the legislative process.  

 
 
 

                                                                 
33  See, e.g.,  Doss v. Jamco, Inc., 492 S.E.2d 441 (Va. 1997). 
34  42 U.S.C.A. § 2000e(b). 
35 See, e.g., 110 Cong. Rec. § 13092 (1964) (Remarks of  Sen. Cotton); 110 Cong. Rec. § 13088 (1964) 
(Remarks of Sen. Humphrey); 110 Cong. Rec. § 13092-3 (1964) (Remarks of  Sen. Morse). 
36 See, e.g ., 110 Cong. Rec. § 7088 (1964) (Remarks of Sen.  Stennis); 110 Cong. Rec. § 7207-17 (1964) 
(Remarks of  Sen. Clark). 
37 See, e.g ., 42 U.S.C.A. § 1981a(b)(3), providing in part: 
     (3) Limitations 
     The sum of the amount of compensatory damages awarded under this section. . .and  
     the amount of punitive damages awarded under this section, shall not exceed, for each  
     complaining party-- 
     (A) in the case of a respondent who has more than 14 and fewer than 101 employees  
     in each of 20 or more calendar weeks in the current or preceding calendar year, $  
     50,000; 
     (B) in the case of a respondent who has more than 100 and fewer than 201 employees  
     in each of 20 or more calendar weeks in the current or preceding calendar year, $  
     100,000; 
     (C) in the case of a respondent who has more than 200 and fewer than 501 employees  
     in each of 20 or more calendar weeks in the current or preceding calendar year, $  
     200,000; 
     (D) in the case of a respondent who has more than 500 employees in each of 20 or  
     more calendar weeks in the current or preceding calendar year, $ 300,000. 


