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I.  INTRODUCTION 
 
Sexual harassment is a workplace problem that has been receiving a lot of attention 

recently.  High profile incidents, such as the cases against Mitsubishi Motors and 
President Clinton, brought back memories of the Anita Hill v. Clarence Thomas debate, 
the first incident in which sexual harassment was highlighted on a national scale. Sexual 
harassment cases cost companies millions of dollars and tarnish their images.  Statistics 
show that sexual harassment cases are on the rise.1 
     Sexual harassment is a type of unlawful discrimination based on gender.  It is a 
violation of both state and federal law. Although what constitutes sexual harassment 
varies from state-to-state, federal law provides the minimum bar.2  According to the 
Equal Employment Opportunity Commission “unwelcome sexual advances, requests for 
sexual favors, and other verbal or physical conduct of a sexual nature constitute sexual 
harassment when submission to or rejection of this conduct explicitly or implicitly affects 
an individual’s employment, unreasonably interferes with an individual’s work 
performance, or creates an intimidating, hostile or offensive work environment.”3  
Federal laws governing sexual harassment are Title VII of the Civil Rights Act of 1964, 
and its amendments, including the Civil Rights Act of 1991 and the Education 
Amendments of 1972, Title IX. 4 As these laws have been interpreted by the judiciary 
over the years, a clearer picture of what constitutes illegal conduct has developed.  
     Sexual harassment can be overt or subtle.  For analytical purposes, courts have 
historically classified harassment cases as two separate types: quid pro quo and hostile 
work environment.  These types are derived from the two different standards that the 
courts have used to analyze sexual harassment under Title VII.  The quid pro quo (Latin 
for “this for that”) type harassment is overt and involves an authority figure’s demands 
for sexual favors in exchange for keeping one’s job or the conditions of employment, 
such as promotion and compensation.  The second type is more subtle and involves 

                                                                 
*    Associate Professor of Management, Department of Management and Economics, Hood College 
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1  Barry S. Roberts & Richard A. Mann,  Sexual Harassment in the Workplace: A Primer, 29 AKRON. L. 
REV. 269 (1996), available at http://www.uakron.edu/lawre/robert1.html. 
2  See L.R. GOMEZ-MEJIA, D. BALKIN & R.L. CARDY, MANAGING HUMAN RESOURCES (1995). 
3 EQUAL EMP . OPPORTUNITY COMMISSION, FACTS ABOUT SEXUAL HARASSMENT, available at 
http://www.eeoc.gov/facts/fs-sex.html (last modified Jan. 15, 1997). 
4  Roberts & Mann, supra  note 1. 
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creating a hostile and offensive work environment, which is severe and pervasive enough 
to interfere with one’s job.5 It should be noted that recently the Supreme Court opined 
that this categorization has limited utility beyond its usefulness in making a rough 
demarcation between sexual harassment cases.6 
     When does a work environment become hostile?  What is “severe and pervasive 
enough to interfere with one’s job?”  What is the employer’s responsibility in all of this?  
To what extent are employers liable for the actions of their employees?  Questions 
concerning harassment law were many, especially questions concerning employer 
culpability.   

Through two cases that were decided on the same day, Burlington Industries, Inc. v. 
Ellerth7 and Faragher v. City of Boca Raton,8 the Supreme Court answered some of these 
questions by signaling that if organizations want to avoid liability for the illegal conduct 
of their supervisors and other agents, they must be proactive against workplace 
harassment. As a result, organizations have tightened the enforcement of their sexual 
harassment policies. But does the enforcement of a “zero tolerance policy” on sexual 
harassment make organizations vulnerable to other lawsuits?  Are there risks in enforcing 
a “zero tolerance” policy?  Here, one should note that a zero tolerance policy might result 
in discipline and termination for conduct that is not illegal under the present quid pro quo 
or "severe or pervasive hostile environment" tests promulgated by the Supreme Court. 

The purpose of this paper is to address the need for employers to follow a careful 
approach on sexual harassment policies. More specifically, using the concepts of “free 
speech” (particularly for public employers) and “defamation” (for all employers), this 
paper looks at the necessity for organizations to follow a careful approach on sexual 
harassment -- an approach that balances the rights of the victims and the accused.  The 
paper notes that employers have to be careful as a misstep can place them on the horns of 
a dilemma. 

This article is organized into three main sections. The first and second sections 
examine the free speech and defamation issues that may be involved in the enforcement 
of sexual harassment policies. Examples from case law are used to illustrate these various 
issues. In the presentation of the case law, some seminal cases are analyzed in detail 
whereas some other cases are only briefly discussed. The article ends with conclusions 
and recommendations.  

                                                                 
5  See Meritor Savings Bank FSB v. Vinton, 477 U.S. 57106 S. Ct. 2399  (1986).  See also Sexual 
Harassment in the Workplace, at http://www.discriminationattorney.com/harasswk.html (last visited Aug. 
18, 2000). 
6  Burlington Indus., Inc. v. Ellerth,  524 U.S. 742, 118 S. Ct. 2257, 2260 (1998). 
7  Id. 
8  524 U.S. 775, 118 S. Ct. 2275 (1998). 
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II. BETWEEN A ROCK AND A HARD PLACE:   
EMPLOYERS, THE FIRST AMENDMENT AND THE TANGLED WEB OF SEXUAL 

HARASSMENT LAW  
 

 Is the sexual harassment law a national speech code?9 Is there a growing tension 
between the First Amendment and harassment law in the public sector?10  The question is 
whether the sexual harassment law, especially as it relates to “hostile work environment” 
is used to limit the individual right of free speech guaranteed by the First Amendment.  
The best expression of the philosophy that underlies the hostile work environment law 
and its justification can be found in Davis v. Monsanto Chemical Co.,11 in which the 
court said: 
 In essence, while Title VII does not require an employer to fire all “Archie 

Bunkers” in its employ, the law does require that an employer take prompt 
action to prevent such bigots from expressing their opinions in a way that 
abuses or offends their  co-workers. By informing people that the 
expression of racist or sexist attitudes in public is unacceptable, people 
may eventually learn that such views are undesirable in private, as well.  
Thus, Title VII may advance the goal of eliminating prejudices and biases 
in our society. 12 

Cases that address the conflicting interests of hostile work environment law and the 
First Amendment include Aguilar v. Avis Rent-a-Car Systems13 and Silva v. University of 
New Hampshire.14 Although Aguilar is a “racial hostile work environment” case rather 
than a “sexual hostile work environment” case, its implications for workplace harassment 
law are important. In this case, the Supreme Court of California upheld a lower court’s 
injunction proscribing the utterance of racial and ethnic epithets by Avis managers.  The 
managers and Avis argued that such a prospective injunction was an impermissible prior 
restraint on one’s right to free speech under the First Amendment to the United States 
Constitution. The California Supreme Court found that such suppression of free speech 
was justified because it was to prevent a hostile work environment resulting from such 
speech. The court also pointed out that this type of speech was not protected under the 
First Amendment.15   

A similar result was reached in Baty v. Willamette Industries Inc.16  In Baty, the court 
rejected the private employer’s claim that the First Amendment protects employees’ 
harassing comments made against a co-worker because the comments are a form of 
expression which the government cannot limit by imposing civil liability. The court ruled 
that discriminatory free speech can be regulated within the limits of the First 

                                                                 
9  See, E. Volokh, Freedom of Speech vs. Workplace Harassment Law - A Growing Conflict (1997), at 
http:www.law.ucla.edu/faculty/volokh/harass (last modified Dec. 16, 1997). 
10  M. Mallery  & R. Rachal,  Report on the Growing Tension Between the First Amendment and 
Harassment Law, 12 LAB. LAW. 475-82 (1997). 
11 858 F.2d 345 (6th Cir. 1988), cert. denied, 490 U.S. 110 (1989). 
12   Id. at 350. 
13  21 Cal. 4th 121,  980 P.2d 846; 87 Cal. Rptr. 2d 132 (1999). 
14  888 F. Supp. 29 (D. N. H. 1994). 
15  21 Cal. 4th 121. 
16 1997 U.S. Dist. LEXIS 8031 (D. Kan. May 1, 1997). 
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Amendment.17  While it will be uncommon for First Amendment cases to regularly arise 
in the private sector, it appears clear that speech which violates Title VII will not be 
protected by the First Amendment. 
       Silva v. University of New Hampshire,18 a public sector case, addressed the conflict 
between free speech and sexual harassment in a university setting. In this case, the 
plaintiff, Donald Silva, a tenured instructor of communications at the University of New 
Hampshire, used two examples and metaphors that were of a sexual nature in his 
technical writing class. After eight students filed complaints against him, the university 
investigated the matter. Following the investigation, which spanned several months and 
involved different stages, the university suspended Silva for a year.   

Silva sought a preliminary injunction against the university claiming that, among 
other things, his First Amendment right to freedom of speech and his Fourteenth 
Amendment right to due process were violated. In evaluating his claim, the court first 
examined whether the plaintiff proved that the conduct of the university deprived him of 
rights, privileges, and immunities secured by the United States Constitution and whether 
such conduct was committed by a person acting under the color of state law. After 
finding that the defendant’s conduct occurred under the color of state law, the court 
addressed the First Amendment issue by looking at whether the defendant’s classroom 
speech was constitutionally protected and whether it was a motivating factor in the 
decision to discipline him. After applying the standards of “absence-of-notice claim”19 

and “reasonableness claim,”20 the court ruled that the speech was protected.   
     The “absence-of-notice” claim looked at whether it was reasonable for the university 
to expect Silva to know that his speech was prohibited under its sexual harassment 
policy. After examining Silva’s speech, the court decided that it was not of a sexual 
nature under the university policy. The “reasonableness claim” was to determine the 
validity of government regulation affecting a teacher’s classroom speech. Using this 
standard, the court examined Silva’s comments within their proper context, evaluated the 
pedagogical objective of the comments, and took into consideration the age and 
sophistication of his students. Then, the court weighed this against the principle of 
academic freedom and its protections to ensure that classrooms remain the marketplace of 
ideas and found that the application of the university’s sexual harassment policy to 
Silva’s classroom statements violated the First Amendment.  

Regarding Silva’s procedural due process claim, the court examined whether the 
Fourteenth Amendment’s protection of the Fifth Amendment due process rights of life, 
liberty, and property were violated due to constitutionally inadequate procedures.  In this 
case, procedural due process required that the university provide Silva with notice and 
opportunity for hearing appropriate to the nature of the case before depriving him of the 
property and liberty interests he had in his tenured position at the university.  After 
finding that Silva had a property interest in continued employment and a liberty interest 
in his good name, reputation, and honor, the court considered whether these interests 
were violated without due process. After examining the process through which the 
university hand led Silva’s case, the court found that the university’s process was 
                                                                 
17 See also  Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp. 1486 (M.D. Fla. 1991). 
18 888 F. Supp. 293 (D. N. H. 1994). 
19  See Keyishian v. Board of Regents, 385 U.S. 589 (1967). 
20  See Mailloux v. Kiley, 448 F. 2nd 1242 (1st Cir. 1971). 
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constitutionally adequate during the informal sexual harassment hearings. However, the 
court denied the defendants’ motion for summary judgment on the procedural ground of 
due process regarding the university’s handling of the formal sexual harassment hearings.  
The court based this ruling on its finding that a genuine issue of material fact exists 
regarding the defendant’s failure to give plaintiff adequate notice of the charges against 
him and the impartiality and independence of the university’s appeals board. 

The case ended with the district court ordering the plaintiff’s immediate 
reinstatement, and a finding that university administrators could be held personally liable 
for their actions. This case is noteworthy for a number of reasons:  (1) the district court’s 
opinion provides a defense of the freedom of speech, especially academic freedom, 
against overly expansive harassment policies; (2) the unprecedented ruling that 
administrators could be held personally liable has many implications for employers and 
managers; and (3) the decision reinforces the importance of “due process” in any public 
employer investigation of allegations of sexual harassment.  In short, this case is an 
excellent example of the necessity for public sector organizations to balance the rights of 
the accused and the accusers in any sexual harassment dispute. 

  
 

III.  DEFAMATION 
 

The Civil Rights Act of 1991, along with the Faragher and Ellerth cases, have 
encouraged strict employer enforcement of sexual harassment policies.  The Civil Rights 
Act of 1991, with its provisions for the award of compensatory and punitive damages for 
employers found culpable for sexual harassment, contributed to employers tightening of 
the enforcement of sexual harassment policies to avoid costly lawsuits. At the end of the 
same decade, Faragher and Ellerth made it clear that if employers do not have a viable 
sexual harassment policy, then they can be held vicariously liable for the acts of a 
harassing supervisor. However, when they have a policy, employers may avoid vicarious 
liability for the acts of a supervisor or agent in situations involving a hostile environment 
claim provided that there has not been any interference with tangible job benefits and the 
employer promulgated and enforced a sexual harassment policy and complaint procedure.  

Given these two incentives to enforce a strong sexual harassment policy, there is a 
very real danger that in trying to ensure that sexual harassment is dealt with effectively 
employers may violate the rights of the accused. If this happens, then employers may face 
defamation lawsuits. 
      A recent case in which a jury punished an employer for conduct related to the 
enforcement of a sexual harassment policy is what is commonly called the “Seinfeld 
case,” MacKenzie v. Miller Brewing Co.21  While not a defamation case, the case 
signaled that juries may be willing to closely review and punish employers who are 
perceived to have unfairly terminated an employee for alleged sexual harassment. The 
following section examines defamation law and its relationship to the employer 
enforcement of sexual harassment policy. 
 
 

                                                                 
21 94-CV-010871 (Cir. Ct. Wis.) 
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A.  DEFAMATION AND HARASSMENT LAW 
 

Defamation is written or spoken injury to a person’s reputation. There are two types 
of defamation: libel and slander.  Libel is “a publication without justification or lawful 
excuse which is calculated to injure the reputation of another by exposing him to hatred, 
contempt or ridicule."22  Slander is defined as verbal defamation. The law of defamation 
balances the rights protected under the First Amendment with one’s right to his or her 
reputation. 

Since the states are charged with the responsibility of defining and enforcing the law 
of defamation, defamation case law varies from state to state. 23   In general, a defamatory 
statement is one that “tends to so harm the reputation of another as to lower him in the 
estimation of the community or to deter third persons from associating or dealing with 
him.”24  Similarly, if a communication “ascribes to another, the conduct, character or a 
condition that would adversely affect his fitness for the proper conduct of his proper 
business, trade or profession,” then that conduct is defamatory. 25  Stated another way, the 
plaintiff in a defamation case must show “(1) that a false and defamatory statement, (2) 
was publicly made to a third party, (3) that there was at least negligible fault, and (4) that 
special harm was caused by the publication.”26 Again, the exact elements of a defamation 
cause of action depend on the law of the particular state.  

The defenses to defamation include truth, the First Amendment, and qualified or 
absolute privilege. A defamatory statement is protected by a qualified privilege if "made 
upon a proper occasion, from a proper motive, and . . . based upon reasonable or probable 
cause."27  It occurs when the communication occurred while one was performing a duty 
or protecting an interest -- either to one’s self or to others.  Examples of such privileges 
include an employer's response to unemployment claims, workers' compensation claims, 
or to a request for verification of employment.28   

The question of whether qualified privilege applies is a question of law to be decided 
by the court. The plaintiff may overcome a qualified privilege by showing actual malice. 
It is the plaintiff's burden to show that the defendant did not have "reasonable and proper 
grounds" for the allegedly defamatory statement.29 Thus, qualified privilege protects 
defamatory statements, provided the publisher did not engage in malicious or negligent 
conduct. Even when a qualified privilege exists, the publisher may not exceed the legal 
scope of that privilege. For both absolute and qualified privilege, the exact scope of the 
privilege is a function of state statutory and/or case law. For example, in the state of 

                                                                 
22 Parke, B. in Parmiter v. Coupland,  GM&W 105 at 108 (1840). 
23 Gertz v. Robert Welch, Inc., 418 U.S. 323, 345-47 (1974). 
24 U.S. Healthcare, Inc. v. Blue Cross of Greater Philadelphia, 898 F.2d 914, 923 (3d Cir. 1990), cert. 
denied, 498 U.S. 816 (1990). 
25 Maier v. Maretti, 448 Pa. Super. 276, 671 A.2d 701, 704 (Pa. Super. 1995), appeal denied, 694 A.2d 622 
(Pa. 1997). 
26  W. E. Wunsh, The Seinfeld Case Tempts Litigation, But Employers Remain Masters of Their Domain,  
LAB. LAW., 265-94  (1999). 
27  GREG ABBOTT,  THE BASIC ELEMENTS OF DEFAMATION LAW  (last modified March 20, 2000) 
<http://www.abbottlaw.com/defamation.html>. 
28 Id. 
29 Id. 
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Maryland, the law of the qualified privilege of employer/employee communication 
requires a plaintiff to establish that the defamatory statement was uttered with 
“knowledge of falsity or reckless disregard for the truth.”30 
  It must be emphasized that an otherwise defamatory statement is protected upon the 
finding that there was a privilege associated with the communication.  The philosophical 
underpinning of the concept of privilege is that in certain situations it is more important 
to allow for the publication of defamatory statements than to “chill” such disclosure by 
fear of a lawsuit and liability for defamation. Thus, a “defendant may escape liability for 
an otherwise actionable defamatory statement if publication of the utterance advances 
social policies of greater importance than the vindication of a plaintiff’s reputational 
interest.”31 
     The second type of privilege, absolute, gives one the unfettered right to defame 
another.  An example is testimony by a witness in a legal proceeding.  

 
B.  CASE LAW OF TITLE VII AND DEFAMATION 

 
In Garziano v. E. I. Du Pont De Nemours & Co.,32 the issue before the court was 

whether the defense of “qualified privilege” was a shield to a defamation action.  In this 
case, the employer published a statement regarding the company’s sexual harassment 
policy to its employees coupled with the company’s explanation for a former employee’s 
dismissal.   

The case began when the defendant found out from a departing employee during an 
exit interview that she was quitting because “women are not made to feel like a part of 
the team unless the men can have their way with them, and no one does anything about 
it.”33 The company learned from the departing employee that the plaintiff had made 
sexually abusive comments to her and had improperly touched her.  The company also 
learned that the departing employee had complained about the plaintiff in the past, but 
that management had not taken any action. An investigation into the allegation ensued 
and as a result, the plaintiff, found to be a harassing employee, was terminated. 

Following this termination, there was a lot of speculation and concern at the Du Pont 
plant about the reasons for the plaintiff’s dismissal and what constituted sexual 
harassment. In response, Du Pont issued a Management Information Bulletin entitled 
“sexual harassment.” Included in this bulletin was the definition of sexual harassment, 
examples of it, factors that affect the seriousness of it, and supervisory responsibilities in 
the investigation of harassment allegations. The bulletin was distributed to 140 
supervisors requesting that they share the points covered with their employees. Some 
supervisors read the bulletin verbatim to their employees, while most summarized the 
main points. The plaintiff obtained a copy of the bulletin and subsequently took legal 
action against Du Pont for libel and slander, alleging that although the bulletin did not 
mention him by name, the incident narrated in the introductory paragraph was a reference 
to him. The libel charge addressed the defendant’s publication of the bulletin and the 
slander charge addressed the supervisors’ remarks to the employees. 
                                                                 
30 Marchesi v. Franchino, 283 Md. 131 (1978). 
31 Stevenson v. Baltimore Club, 250 Md. 482, 486 (1968). 
32 818 F.2d 380 (5th Cir. 1987). 
33 Id. at 383. 
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Du Pont, while denying the material allegation of the complaint, admitted that the 
bulletin was issued and that the first paragraph referred to the plaintiff.  Then, Du Pont 
moved for summary judgment on the grounds of a qualified privilege protecting the 
communication between the employers and employees.  The privilege asserted was the 
right to communicate management issues with employees. This meant that even if the 
communication was defamatory, absent proof of actual malice or bad faith, such 
defamation was permitted pursuant to the qualified privilege. The motion for summary 
judgment was denied and the case proceeded to trial. 
  At trial, Du Pont made several motions for a directed verdict on the issue that the 
bulletin was “protected by a qualified privilege as a matter of law and that plaintiff had 
failed to produce clear and convincing evidence that the defendant issued and published 
the bulletin in question with actual malice and bad faith.”34 The trial court sent the case to 
the jury after reserving the ruling on these motions. The jury returned a verdict against 
Du Pont, finding that the privilege either did not exist or that if it existed, it was abused 
by the company.  The plaintiff won $93,000 in compensatory damages and no punitive 
damages because the jury found that Du Pont “exhibited no malice, recklessness, or 
wanton disregard for the plaintiff’s rights in publishing the bulletin.”35   

Du Pont appealed to the Fifth Circuit Court of Appeals, which reversed the decision 
and remanded the case to the district court for further proceedings. In reversing the 
decision of the lower court, the court relied on two key elements: (1) was the 
communication between the defendant and its employees “privileged?” and (2) if so, 
were the statements made during this communication “in good faith and without 
malice?”36 Citing Mississippi case law precedent on the issue of qualified privilege the 
court stated: 

We hold that Du Pont issued the management information bulletin on an 
occasion of qualified privilege because: (1) Du Pont believed it had a legal 
duty to do so; (2) the bulletin was necessary to inform employees of Du 
Pont’s policy against sexual harassment; and (3) employers are protected 
in communicating on matters of “common interest” with employees.  The 
facts essential to the creation of a qualified privilege stand uncontroverted.  
Therefore, a qualified privilege should have been recognized as a matter of 
law.37  

Regarding the question of “malice and bad faith” which, if established, would have 
overridden the qualified privilege, the court held that based on the record there was not 
enough proof to overcome the presumption of good faith to remand the issue of malice as 
a jury question.   

In Warren Manning v. Cigna Corp.,38 the United States District Court for the District 
of Connecticut addressed the issue of defamation with regard to an employee who was 
terminated for sexual harassment. The plaintiff’s suit alleged that, among other things, 
the defendant had defamed him by informing other employees that he had been 
terminated for sexual harassment and that he was forced to “self-publish” this defamatory 
                                                                 
34 Id. at 384. 
35 Id. 
36 Id. at 385. 
37 Id. at 388. 
38  807 F. Supp. 889 (D. Conn. 1991). 
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statement when he applied for jobs. He argued that the defendant abused the qualified 
privilege when the defendant, either directly or indirectly, informed other employees that 
the plaintiff had harassed another employee. In evaluating the merits of the suit, the court 
considered whether the lawsuit satisfied the elements for defamation claims under 
Connecticut law.  Citing Gauvin v. State of Connecticut,39 the court stated:   

Before a party will be held liable for defamation under Connecticut law, 
there must be an unprivileged publication of a false and defamatory 
statement… The plaintiff must prove as an essential element in the 
defamation action that a defendant published an actionable and false 
defamatory statement. . . .An individual not responsible for the contents, 
publication, or dissemination of the alleged defamatory material is not a 
proper defendant in a defamation action. 40  

The court noted that to establish the privilege, the employer must show an objective 
interest sufficiently compelling to protect the otherwise defamatory statement.  Moreover, 
even where this is established, the court held that the statement must be limited to 
protecting the employer’s interest that raises the qualified privilege, must be made in 
good faith on a proper occasion, must be published in a manner appropriate to parties, 
and must not be motivated by malice, improper motive, or lack of good faith in making 
the statement.       

At deposition, the plaintiff testified that although several other employees knew that 
he was terminated for sexual harassment, he did not know the specifics of their 
knowledge and how such knowledge was gained.41  He also conceded that he let other 
employees know of his termination and his wife had mentioned the reason for his 
dismissal to another employee of the company. The court ruled in favor of the 
defendant’s motion for summary judgment opining that since there was office gossip with 
regard to the plaintiff’s termination, it was impossible to ascertain that the managerial 
employees of the company were the sources of the information. 
      Another leading case in the defamation/sexual harassment termination fact pattern is 
Duffy v. Leading Edge Products, Inc.42 In Duffy, the employee was terminated for 
sexually harassing two female co-workers. While travelling on business for two separate 
sales conventions, Duffy made passes at female co-workers.  An investigation ensued 
after the second incident and it was determined that Duffy had engaged in a pattern of 
sexual advancement.43  Following this, he was terminated for sexual harassment.  

Duffy sued on the theory of self-publication. His theory was that it was reasonably 
foreseeable that he would be required to tell prospective employers of the allegedly 
defamatory reason for his termination. Duffy recognized that a qualified privilege existed 
for the company to make the statement to him and its management that he had committed 
sexual harassment.  However, he then argued that this qualified privilege was defeated by 
malice. The alleged malice was a “completely inadequate and reckless” investigation of 
Duffy that was a mere pretext to fire him.  Also, because the company did not have a 
sexual harassment policy at the time that it fired Duffy, he argued that the company failed 
                                                                 
39  Civ. No. H88-45 AHN, 1991 WL 4441897 (D. Conn. 1991). 
40  807 F. Supp. at 898. 
41  Id.  at 898. 
42 44 F.3d 308 (5th Cir. 1995). 
43  Id. at 311. 
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to make an adequate determination of what constituted sexual harassment before 
applying that label to his conduct.44  The Fifth Circuit Court of Appeals, citing the 
famous United States Supreme Court defamation case of New York Times v. Sullivan,45 
noted that:  

Actual malice is not ill will; it is the making of a statement with 
knowledge that it is false, or with reckless disregard of whether it is true.  
“Reckless disregard” is defined as a high degree of awareness of probable 
falsity, for proof of which the plaintiff must present “sufficient evidence to 
permit the conclusion that the defendant in fact entertained serious doubts 
as to the truth of his publication.” An error in judgment is not enough. 46 

The court then noted that regardless of whether the person uttering the statement was 
correct or not, there was no actual malice. Thus, if the publisher believed the statement to 
be true, but later found out that the statement was false, no malice occurred. Here, the 
court cautioned that “professions of good faith will be unlikely to prove persuasive… 
where a story is fabricated.”47 The court found no evidence of fabrication and dismissed 
the defamation claim.    
  In Norris v. Hathaway,48 the Nebraska Court of Appeals addressed whether 
allegations of sexual harassment constitute “defamation per se.” This case centered on 
whether an allegation that a person grabbed someone’s buttocks was sufficient to 
constitute defamation, if proven false. The appellant, Norris, argued in the lower court 
that Hathaway’s false accusations of sexual harassment were a cause of action for 
defamation and false light.  He pointed out that although Hathaway repeatedly accused 
him of sexual harassment, his employer’s investigations of these claims revealed that the 
allegations were untrue. Responding to the case and Hathaway’s defense of truth as an 
affirmative defense, the district court, without making a finding as to the truth or falsity 
of Hathaway’s statements, found that her allegations were not slander per se.  It 
dismissed Norris’ petition with prejudice for failure to prove his damages by a 
preponderance of the evidence. In reversing the lower court’s decision, the appellate 
court concluded that Hathaway’s statement that Norris had grabbed her buttocks imputed 
to Norris a crime of moral turpitude punishable by imprisonment. The court also noted 
that Hathaway had made the statement not only to Norris’ co-workers, but also to his 
supervisors, who had the authority to terminate him.  The court concluded that “the 
district court erred as a matter of law in concluding that Hathaway’s statements, which 
are undisputed, are not defamatory per se, if found to be false.”49 

In Harbans Lal Saini v. Cleveland Pneumatic Co.,50  the Court of Appeals of Ohio 
affirmed the lower court’s ruling regarding what constitutes “absolute privilege.” In this 
case, an employee was terminated for sexual harassment. He sued his former employer 
for a breach of implied contract, for failing to comply with its own sexual harassment 
policy, and for defamation.  The trial court granted summary judgment to the employer.  
                                                                 
44  Id. at 311-12. 
45  376 U.S. 254 (1964). 
46  44 F.2d at 313. 
47 Id. at 314. 
48 5 Neb. Ct. App. 544, 561 N.W.2d 583 (1997). 
49  Id. at 586. 
50  1987 Ohio App. 8th Dist. LEXIS 6872. 



 
  Fall 2000/ Sexual Harassment Policy/ 85 

  

On appeal, the Court of Appeals affirmed the lower court and pointed out that the alleged 
defamatory statements were made in an Equal Employment Opportunity Commission 
proceeding. Thus, this communication, similar to one made to the Bureau of 
Unemployment, was absolutely privileged.  

In Robert E. Evans v. Amcash Mortgage Company Inc., 51 the Court of Appeals of 
Tennessee found that “qualified privilege” existed between the defendant’s lawyer and 
another employee to whom the lawyer revealed the reason for the plaintiff’s termination.  
Since the privilege existed and the plaintiff could not show that the statement was uttered 
with malice, there was no actionable defamation.  

As these cases illustrate, defamation laws and litigation often revolve around the 
issues of  “privilege” and “good faith without malice.” When employers establish that the 
disputed communication involved a “qualified privilege” and was made in “good faith 
and without malice,” they prevail in defamation cases. Thus, the key to avoiding 
defamation lawsuits is the proper handling of sexual harassment investigations.  
 
 

IV.  CONCLUSIONS & PRACTICAL IMPLICATIONS 
 

The United States Supreme Court decisions in Faragher and Ellerth require strict 
employer enforcement of a sexual harassment policy if the employer wants to avoid 
vicarious liability for the acts of a supervisor or agent. This protects the employer from 
liability under the Civil Rights Act of 1991 with its provisions for the award of 
compensatory and punitive damages. Although the new legal developments are positive 
contributions to the war on workplace sexual harassment, they may result in situations 
where enforcement becomes overzealous. In such situations, there is a real risk of 
employer violation of the rights of the accused.  While the employer’s situation is a far 
cry from Scylla and Charybdis, an employer must recognize that a defamation lawsuit 
may be the result of such overzealous enforcement.  

In order to balance the rights guaranteed by the First Amendment and the 
considerations of harassment law, employers need to exercise caution. They must 
establish a sexual harassment policy and communicate that policy throughout the 
organization. The policy needs to have several key elements.  First, it must define what 
constitutes sexual harassment.  Second, it must define the ramifications of sexual 
harassment.  Third, it must establish a procedure to handle harassment claims.   

Once the policy is established, it must be communicated throughout the organization.  
Information dissemination is a key element of a defense against claims of inadequate 
enforcement.  Hence, the harassment policy must be widely disseminated.  

After the policy is correctly drafted and communicated, care must be taken to ensure 
proper enforcement. When allegations of violations occur, they must be properly handled 
and investigated in order to balance the rights of the accuser and the accused.  A credible 
policy, which is fairly and impartially administered in a decisive and timely fashion, is 
one of the best protections an employer can take against sexual harassment and 
defamation and other lawsuits arising from harassment situations.   

To avoid defamation lawsuits, the authors offer the additional prescription.  First, 
employers should become familiar with the elements of a defamation cause of action.  
                                                                 
51  1997 Tenn. App. LEXIS 535. 
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The first element is a defamatory statement. This is the statement that injures the 
reputation of the employee.  Some statements are considered so damaging that the 
employee need not prove their harm. These include statements that accuse one of 
committing crimes and other acts of moral turpitude or statements that damage the 
professional reputation of the employee.  Thus, do not accuse the employee of any more 
than is necessary to effectuate the company policy.  For example, if one has the choice of 
terminating an employee for the “sexual assault of a co-worker” or for “violation of 
company policy,” framing the issue in a non-defamatory way will minimize company 
exposure. Furthermore, since either framing of such misconduct will support a discharge 
or other discipline, there is no need to “kill a fly with a shotgun.” When an employer 
feels the need to “load up” on an individual by making as egregious allegations as 
possible or by otherwise destroying the reputation or attacking the character of the 
employee, instead of simply effectuating company policy, an employer should recognize 
that it is time to step back and reassess the situation.  

Second, for defamation there must be a publication of the statement to a third party.  
Thus, one should strictly control who learns of the reason for termination or discipline.  
The information should be communicated on a strict “need-to-know” basis. Any written 
product should be addressed “personal and confidential.” E-mail must be strictly 
controlled to avoid unnecessary publication. The careful employer should recognize that 
e-mail is more of a “broadcast medium” than a confidential medium.  

Third, a full and fair investigation is critical to the defense of a defamation claim or 
other lawsuits. The accused employee should be permitted to provide a full defense. The 
organization must search for the truth and avoid preconceived notions. Exculpatory 
evidence offered by the accused should be closely examined. When in doubt, an 
employer should provide more, rather than less, due process.  This is because the concept 
of qualified privilege allows the employer to communicate within the organization. This 
qualified privilege essentially allows the employer to be wrong in the conclusions it 
reaches, so long as it was done in good faith. A full and fair investigation is the bulwark 
for establishing good faith in any lawsuit and for preserving the defense of qualified 
privilege in a defamation lawsuit.  

Moreover, as part of a good faith investigation an employer must recognize that if 
the investigator is a third party with little involvement with the accused in the past, it is 
much more difficult for the accused employee to establish bad faith, malice, negligence 
or any other employer conduct that would defeat the qualified privilege. Thus, if a 
supervisor and employee have had bad relations in the past, it is best to have a third party 
without such a track record with the employee conduct the investigation and participate 
in the disciplinary decision.  It must be emphasized that where a defamatory statement 
was uttered outside of the qualified privilege protection, the employer is in the position of 
proving that the statement is true or facing legal culpability for defamation.  

Fourth, after the termination, the employer must exercise strict control of the persons 
who have access to the ex-employee’s files. Also, any inquiries about the employee 
should be directed to a single point person, similar to the way corporate communication 
offices handle major public relations matters. Even if all of the above prescriptive 
conduct has been adhered to, it only takes one person providing a defamatory comment in 
a bad reference or making another defamatory statement outside of the scope of the 
qualified privilege to subject the employer to possible legal liability for defamation. 
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(Note that one tactic that plaintiffs’ lawyers may use is to hire a private investigator to 
call an employer to check on the kind of reference that is being provided.) While many 
employers have a strict reference policy, it is important that employers remind front line 
management to not discuss the terminated employee in any way. 

The law provides great latitude for an employer to vigorously enforce the law of 
Title VII, including sexual harassment prohibitions. Nevertheless, employers must be 
mindful that all employees have rights and that they should be ever mindful of these 
rights while they enforce their own rights and responsibilities under Title VII. 
 


