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I.  INTRODUCTION 
 

At one point in American history, any reference to “the monkey trial” would most 
certainly have invoked memories of the Scopes trial in which a high school teacher’s 
right to teach Darwin’s theory of evolution was unsuccessfully challenged. In today’s 
world, where animal law in America has undergone a dramatic evolution of its own, a 
reference to the “monkey trial” could just as well refer to a case where a monkey is the 
ultimate client whose rights are being litigated in court.  In fact, such a suit1 involving the 
rights of a lonely chimpanzee, Barney, was recently filed in federal court. The developing 
area of animal law and its dramatic potential for change could have profound 
implications on various segments of the business community, the scientific and medical 
community, and society at large.  It is therefore ripe for a serious examination. 
 This article will examine the evolution of animal law in America from the early view 
that animals were merely property without rights to the modern day animal “rights” 
movement where some have sought to ultimately establish that certain animals should be 
entitled to certain individual rights. Those who support the animal rights movement are 
on a collision course with those who oppose it. The forces on both sides of the movement 
are formidable and significant battles involving the movement are now and will continue 
to play out in the courts and before legislative bodies. The ultimate purpose of this article 
is to examine animal law in the United States by reviewing what it was, what it is, and by 
projecting what it might become. 
 Any meaningful examination of animal law in the United States must necessarily 
trace it from the early common law and its continuing tradition of treating animals merely 
as personal property to be owned and controlled by humans to the modern day approach 
which still largely treats animals as mere property but protects them from certain wrongs 
as defined by various federal and state welfare laws.  Finally, no examination of animal 
law in this country would be complete without analyzing the animal rights movement 
whose beginnings have been traced to the 1970’s2 and whose future is the object of great 
debate. The uncertain future of this developing area of animal law and the profound 
implications that changes in the law could bring to various factions of society will receive 
special attention. 

                                                 
* Associate Professor of Legal Studies, School of Business, Henderson State University 
1  Animal Legal Defense Fund, Inc. v. Glickman, 154 F.3d 426 (U.S. App. D.C. 1998).  The court 
recognized the rights and granted standing under the Animal Welfare Act to a zoo visitor who sought to 
challenge the treatment of Barney, the chimpanzee, and Samantha, a Japanese Snow Macque (a type of 
female monkey). 
2  Gary L. Francione, Animal Rights and Animal Welfare, 48 RUTGERS L. REV. 397 (1996). 
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II. THE EARLY COMMON LAW AND CONTINUING TRADITION 
OF TREATING ANIMALS AS PROPERTY 

 
It has been observed3 that the early held American view that animals were no more 

than property was foundationally reliant upon the Bible and the precursor to the early 
American common law, the English common law. The Biblical injunction in Genesis 
provides, “be fruitful and multiply, and fill the earth and subdue it; and have dominion 
over the fish of the sea and over the birds of the air and over every living thing that 
moves upon the earth.”4  The English common law recognized property rights in 
domestic animals as well as in wild animals that were legally possessed.5 
 In his commentaries on early American law, James Kent characterized tame animals 
as being the subject of absolute property and wild animals as being the subject of only 
qualified property interests.6  In fact, Kent participated in deciding the seminal American 
wild animal case, Pierson v. Post.7  The case revolved around the issue of who owned the 
carcass of a fox that Post had chased to exhaustion, when Pierson arrived in time to carry 
the fox away.  The court granted ownership to Pierson, ruling that wild animals become 
property only when possessed by someone. 
 The more recent American common law follows the past: “Generally, all domestic 
animals are regarded as property, and an owner thereof has a property right therein as 
absolute as that in inanimate objects.”8  Similarly, property rights to wild animals can be 
acquired by taking possession of them.9  At one point in time, property rights in such 
animals as cats or dogs were qualified in certain jurisdictions. For example, in an 
Oklahoma case in 1924, the Oklahoma Supreme Court ruled that cats could not be the 
subject of larceny. 10 
 However, modern case law recognizes that cats11 and similar household animals can 
be the subject of larceny.  Generally, animals today are considered to be tangible property 
and their destruction or loss caused by another can result in various tort claims for money 
damages.12 
 
 

III. THE ENORMOUS AMERICAN DEMAND FOR THE USE OF ANIMALS 
 

Perhaps it is appropriate that animals currently enjoy a property status because they 
are one of the most in demand commodities in the American market place. It is estimated 
that each year Americans kill billions of animals for various reasons.13  Animals are used 

                                                 
3  Steven M. Wise, The Legal Thinghood of Nonhuman Animals, 23 EVTL. AFF.  471, 525 (1996). 
4  1 Genesis 1:28. 
5  Wise, supra  note 3, at 529. 
6  Id. at 530. 
7  Pierson v. Post, 3 Cai. R. 175 (N.Y. Sup. Ct. 1805). 
8  3A C.J.S. Animals § 4 (1973). 
9  4 AM. JUR.2d Animals § 15 (1962). 
10  Helsel v. Fletcher, 225 P. 514, 515 (1924). 
11  People v. Barlow, 350 N.E.2d 554, 558 (1976). 
12  Oppenheimer Indus. v. Johnson Cattle Co ., 732 P.2d 661, 664 (1986). 
13  Laura G. Kniaz, Animal Liberation and the Law: Animals Board the Underground Railroad, 43 
BUFFALO L. REV. 765, 766 (1995). 
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for food, research, clothing, and entertainment.  The United States Supreme Court has 
even recognized that animal sacrifice may be a protected practice under the right to 
freedom of religion. 14 Hunters kill millions of animals and millions of cats, dogs, and 
other companion animals die in shelters, pounds, and as a result of human accidents and 
acts of abandonment. “Still more animals spend their lives engaging in unnatural acts to 
entertain humans at rodeos, dog and horse races, circuses, zoos, cockfights, bullfights, 
and other arenas.”15 

This enormous American demand for the use of animals, which often results in their 
suffering and death, has stirred a great public debate.  How best to respond to the current 
and ongoing demand for animal use is a question which has evoked different answers 
from different segments of the American population. The remainder of this paper will 
explore the four major and differing approaches to the animal use situation. The four 
approaches to be evaluated are as follows: 1) the modern day American approach, 2) the 
animal rights’ approach, 3) the animal liberationists’ approach, and 4) the animal 
welfarists’ approach. Finally, this paper will conclude with a projection of which 
approach will likely prevail in the future. 
 
 

IV. THE MODERN DAY AMERICAN APPROACH 
 
 The modern day American approach largely continues to treat animals as mere 
property, but over time animal welfare laws have expanded and animal owners and 
protectors’ rights have also expanded. Even though early common law recognized the 
value of animals as property, “it was no crime at common law to abuse . . . animals in any 
way.”16  In 1641, the Puritans of the Massachusetts Bay Colony passed the first animal 
protection law. 17 The English began passing animal anti-cruelty laws in the 1820’s and 
eventually “all American jurisdictions enacted (animal) anti-cruelty statutes of varying 
breadths.”18  Both federal and state welfare laws currently protect animals and current 
case decisions have begun to expand animal owners’19 and protectors’20 rights. 
 One commentator observed that “despite horrific practices against animals, only a 
handful of federal anti-cruelty statutes exist.”21 Furthermore, because all of those statutes 
embrace the concept that animals are merely property, animals enjoy only limited 
protections.22  The endangered Species Act (ESA)23 and the Marine Mammal Protection 
Act (MMPA)24 are primarily concerned with the depletion and potential extinction of 
certain animal species.  Neither law makes reference to animal pain or suffering. 

                                                 
14  Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 113 S.Ct. 2217, 2234 (1993). 
15  Kniaz, supra  note 13, at 767. 
16  Wise, supra  note 3, at 539. 
17  Susan L. Goodkin, The Evolution of Animal Rights, 18 COLUM. HUMAN RTS. L. REV. 259, 261 (1987). 
18  Wise, supra  note 3 at 540-41. 
19  Corso v. Crawford Dog and Cat Hosp., Inc., 415 N.Y.S.2d 183 (1979). 
20  See Glickman, 154 F.3d 426. 
21  Carole Lynn Nowicki, The Animal Welfare Act: All Bark and No Bite,  23 SETON HALL LEGIS. J. 443, 
445-46  (1999). 
22  Id. at 446. 
23  See 16 U.S.C.A. §§ 1361-1421 (West 1994). 
24  Id.  §§ 1531-1544.  



70 /Vol. 10/ Southern Law Journal 

  

 The centerpiece of the federal animal protection statutes is the Federal Animal 
Welfare Act (AWA).25  The AWA was initially passed “to prevent companion animals 
from being stolen and placed into research facilities.”26 Later amendments empowered 
the Secretary of Agriculture to issue licenses to animal dealers and to issue regulations 
regarding minimum standards on the handling, transportation, and treatment of animals 
by research facilities and animal dealers.27 Current ly, only animals transported through 
interstate or foreign commerce are regulated and birds, rats, mice, cold blooded animals, 
and insects are not protected.28 The AWA allows for the use of animals in experiments 
and yields to the scientific community to determine the suitability of necessary 
experiments.  Furthermore, painkillers are not required for animals during experiments.29 
 Enforcement of the Animal Welfare Act (AWA) has been left largely to the United 
States Department of Agriculture (USDA). Several welfarist groups and the Government 
itself have been critical of the USDA’s enforcement of the Act.30 Common criticisms 
include the USDA’s too infrequent animal laboratory inspections, poor reporting records, 
and generally inadequate enforcement of the Act.31 
 Frustrated in getting additional federal legislation passed, individuals and groups 
interested in animals have been filing lawsuits against the administrative agencies to 
enforce the Animal Welfare Act.  The recent judicial trend had been to deny standing for 
those bringing claims under the AWA. 32 However, the recent case of Animal Legal 
Defense Fund, Inc. v. Glickman33 appears to have reversed that trend and to have 
expanded animal protectors’ rights. 
 On a rehearing en banc in Glickman, the Court of Appeals for the District of 
Columbia found that an individual plaintiff had standing to sue the United States 
Department of Agriculture under the Animal Welfare Act.  The plaintiff, Jurnove, visited 
the Long Island Game Farm Park and Zoo at least nine times over a one-year period of 
time. He saw a large male chimpanzee named Barney in a holding area by himself and a 
Japanese Snow Macaque (a female monkey) alone in her cage. He further claimed the 
zoo placed adult bears next to squirrel monkeys, which appeared to greatly frighten and 
agitate the monkeys.  Jurnove cited this as inhumane treatment of the animals in violation 
of the Animal Welfare Act. The AWA requires the USDA to adopt specific minimum 
standards to protect primate’s psychological well-being. Jurnove alleged that the USDA 
failed to meet these minimum standards and that that failure caused him aesthetic injury.  
He alleged that he planned to continue to visit the zoo in the future and, thus, satisfied the 
redressibility element of constitutional stand ing.34 
 While this decision gives additional hope for those seeking to protect animals under 
the AWA, critics of the AWA stand firm in their opposition to its current form. First, they 
point out that the most common inhumane treatment of animals occurs in research 

                                                 
25  See 7 U.S.C.A. §§ 2131-2159 (West 1985). 
26  Nowicki, supra note 21, at 451. 
27  Id. at 452, 453. 
28  See 7 U.S.C.A. § 2132 (g). 
29  Nowicki, supra note 21, at 464. 
30  Francione, supra  note 2, at 430-31. 
31  Id. 
32  Nowicki, supra  note 21, at 470. 
33  154 F.3d 426 (D.C. Cir. 1998). 
34  Id. at 443. 
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laboratories and the case law35 currently does not authorize private individuals or 
organizations to be named guardians for research animals seized from a medical research 
facility whose chief is convicted of state animal cruelty laws. It appears the Secretary of 
Agriculture is the exclusive enforcer of the AWA36 under these circumstances and they 
see him as largely “asleep at the wheel.”  Secondly, those in the animal rights’ movement 
would like the AWA to extend standing to the primate animals themselves who are the 
victims of inhumane treatment. 
 “All fifty states have enacted some form of criminal statute prohibiting cruelty to 
animals.”37 As late as 1994, all but six states regarded cruelty to animal crimes as a 
misdemeanor.  Currently, twenty-seven states consider animal cruelty as a felony. 38  
There are several potential problems that give these statutes less force than they 
otherwise might have.  One commentator39 has identified five potential weak points in 
connection with state animal anti-cruelty laws. Some of the states narrowly define 
animals so as to include only domesticated or warm-blooded animals. Secondly, in 
defining cruelty, many state statutes talk about causing unjustifiable or unnecessary pain 
to an animal, and then the state courts approve all sorts of justifiable or necessary acts 
that cause pain to animals. Thirdly, most states have exempted animal experimentation 
from the anti-cruelty statutes. Fourthly, many states require a high level of intent to 
convict someone of an illegal act of cruelty to an animal. Finally, prosecutors selectively 
prosecute only some offenders and then they seek light sentences after convictions.40 
 Some state courts have begun to expand animal owners’ rights, allowing them to 
receive additional damages when their companion animal is tortiously killed. In the case 
of Corso v. Crawford Dog and Cat Hospital, Inc.,41 the plaintiff brought suit to recover 
damages for the mental anguish that she suffered after she opened the casket of what she 
thought was her companion dog and found instead the remains of a dead cat.  The court 
allowed the plaintiff a tort damage recovery that went beyond the market value of the 
dog.  The plaintiff received damages for her shock and mental anguish.  In so finding, the 
court stated, “a pet is not just a thing but occupies a special place somewhere between a 
person and a piece of property.”42  The court further stated, “But a dog—that is 
something else.  To say it is a piece of personal property and no more is a repudiation of 
our humanness. This I cannot accept.”43  Other state court decisions in New York, 
Louisiana, Alaska, Florida, and Hawaii have also recognized recovery for emotional 
damages from the tortious killing of a companion animal. 44  Steven Wise, a practicing 

                                                 
35   International Primate Protection League v. Institute for Behavioral Research, Inc., 799 F.2d 934 (4th Cir. 
1986), cert. denied, 481 U.S. 1004 (1987). 
36  Kniaz, supra  note 13, at 790. 
37  Id. at 792. 
38  William Glaberson, Animals Have Legal Rights Too, Newest Specialty of Law Argues, ARK. DEMOCRAT 

GAZZETT, Aug. 29, 1999, at A5. 
39  Kniaz, supra  note 13, at 792-93. 
40  Id. 
41   415 N.Y.S.2d 182 (1979). 
42  Id. at 183. 
43  Id. 
44  See Brousseau v. Rosenthal, 443 N.Y.S.2d 285 (Civ. Ct. 1980); Quave v. Bardwell, 449 So.2d 81 (La. 
Ct. App. 1984);  Richardson v. Fairbanks North Star Bureau, 705 P.2d 454 (Ala. 1985); LaPorte v. 
Associated Indep., 163 So.2d 267 (Fla. 1964); Campbell v. Animal Quarantine Station, 632 P.2d 1066 
(Haw. 1981). 
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lawyer and law professor at the Vermont Law School and a leading expert on animal law, 
states that, “When people lose companion animals to veterinary malpractice, they should 
be eligible for damages for emotional distress and loss of companionship.”45 
 Under the modern day American approach, animals have largely retained their status 
as property.  However, a solid framework of federal and state welfare laws have added a 
higher level of protection for animals. Finally, a window of possibility has opened in 
recent case decisions to recognize animals as something in between property and 
humanity. 
 
 

V.  THE ANIMAL RIGHTS’ APPROACH 
 
 It has been observed that the animal rights movement arose in the 1970’s.46 Peter 
Singer’s Animal Liberation47 and Tom Regan’s The Case for Animal Rights48 lay out the 
foundational basis for the animal rights approach. While they both arrive at the 
conclusion that animal’s interests need to be recognized, they arrive at that conclusion 
through different theoretical approaches. 
 Singer is an act-utilitarian who “ argues that in assessing the consequences of human 
actions—including those actions affecting animals—it is necessary to take the interests of 
animals seriously.”49 Singer talks about speciesism as being as morally indefensible as 
racism and sexism.  He believes that animals’ interests deserve equitable consideration. 
Singer speaks of animal liberation as opposed to animal rights. He does not see the 
abolition of all types of animal exploitation as the ultimate goal of his theory, but he 
envisions that there should be equal consideration for animal interests.50 
 Regan speaks of animal rights.  He starts with the postulate that nonhuman animals 
like human animals, being a subject-of-a-life, have equal inherent value. He then 
introduces a respect principle which provides, “that no individual with equal inherent 
value may be treated solely as a means to an end in order to maximize the aggregate of 
desirable consequences.”51 According to Regan, the full range of activities in which 
nonhumans are exploited by humans must be abolished.  Thus, he  “condemns the use of 
animals for food, hunting, trapping, toxicity testing, education, testing, and research.”52 
 One legal commentator53 has aptly pointed out that much of the modern day human 
rights and now animal rights movement couches its arguments on the natural law theory 
and the evolution of that theory since the days of Aristotle. Over time, we have come to 
recognize the common connections between humans and animals and ultimately we 
respect all forms of life and afford animals certain basic rights. From the past, Leonardo 
da Vinci once said, “The time will come when men . . . will look upon the murder of 

                                                 
45 Ambuja Rosen, All Clients Great and Small, STUDENT LAW., Dec. 1998, at 32. 
46  Kniaz, supra  note 13, at 768. 
47  PETER SINGER, ANIMAL LIBERATION (2d ed. 1990). 
48  TOM REGAN, THE CASE FOR ANIMAL RIGHTS (1983). 
49  Francione, supra  note 2, at 411. 
50  Id. at 413-15. 
51  Id. at 417. 
52  Id. at 418, 419. 
53  Goodkin, supra  note 17, at 267. 
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animals as they now look upon the murder of men.”54  Modern day animal rights lawyer 
and advocate Steven Wise says, “Animals need fundamental legal rights, such as the right 
to life, liberty, freedom from torture, and the right to have attorneys sue on their 
behalf.”55  He “is confident that he can obtain legal personhood for at least the great apes 
within his lifetime.”56 
 
 

A.  THE ANIMAL LIBERATIONISTS’ APPROACH 
 
 By the early 1980’s, the animal rights movement developed a “fringe element” 
which identified itself as the animal liberators.57 The FBI and others have labeled this 
group as animal terrorists or extremists. This group engages in direct action against 
animal enterprises in their efforts to liberate animals. Those actions include “criminal, 
clandestine tactics such as vandalism, property destruction, and animal theft.”58  The 
Department of Justice estimates that from 1977 to 1993, there were approximately 313 
incidents of direct action in the United States.59 
 Some members of this approach advocate violence, but they all attempt to justify 
their actions by claiming current laws are unjust. They take pride in cla iming that their 
efforts have freed thousands of animals, that they have caused millions of dollars in 
damages to animal enterprises, and that they have also helped to educate the public about 
the mistreatment of animals.60 
 While their approach is controversial, their ultimate goal is to establish animal rights.  
They seek change in unconventional and often illegal ways and consequently their impact 
on the animal rights movement is questioned even by those who call themselves 
liberationists. 
 
 

B.  A CRITIQUE OF THE GRANTING OF RIGHTS TO ANIMALS IN AMERICA 
 
 In their article entitled, The Case Against Rights for Animals,61 David Schmahmann 
and Lori Polacheck present a comprehensive and solid case against the granting of animal 
rights. They present four fundamental and troubling questions to those who would 
suggest that the time for animal rights has arrived. Those four questions are as follows: 
“(1) against whom will such rights exist?; (2) when and how will such rights be 
invoked?; (3) who will enforce such rights?; and (4) who will decide what the boundaries 
of such rights are?”62  They identify the many fundamental differences between humans 
and animals and conclude with the following assessment: “The point is that reverence for 

                                                 
54  Kniaz, supra  note 13, at 829. 
55  Ambuja, supra  note 45, at 32. 
56  Id. 
57  Kniaz, supra  note 13, at 772-73. 
58  Id. 
59  Id. at 778. 
60  Id. at 797-801. 
61  David R. Schmahmann & Lori J. Polacheck, The Case Against Rights for Animals, 22 ENVTL. AFF. 747 
(1995). 
62  Id. at 759. 
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human life must be both the starting point and the reference point for any ethical system 
of law that does not immediately become unhitched from its moorings in civilization.”63 
 In fact, our legal system and the court systems that enforce it will not be the only 
area to suffer if animal rights are recognized. Inevitably, the medical and scientific 
research communities, the agricultural and food industries, the clothing industry, and 
even the area of entertainment will be confronted with a crisis situation if animal laws 
were to dramatically change. There appears to be only one practical and realistic 
approach to the proper treatment of animals in the United States, and that is to continue to 
protect them with various federal and state anti-cruelty laws but to ultimately deny them 
individual rights. 
 
 

VI.  THE ANIMAL WELFARISTS’ APPROACH 
 

 In fact, the last statement summarizes the position that best describes the animal 
welfarists’ approach. This approach has long assumed that it is legitimate to “treat 
animals instrumentally as a means to human ends as long as certain safeguards are 
employed.”64  Their position is to increase federal and state animal protection laws, to 
add stiffer penalties for violation of those laws, and to more vigorously to enforce those 
laws.  They want to educate the public as to the plight of animals but at the same time, 
they want to retain our current legal framework for dealing with animals. 
 
 

VII.  CONCLUSION 
 

The appropriate future position of animals in the American legal system promises to 
continue to be a lightening rod for debate. The animal rights’ movement will continue to 
push for dramatic changes in our laws. However, the legal system buttressed by the 
agricultural and food industry, the medical and scientific community, and by the views of 
the vast majority of American citizens will continue to resist any such dramatic change.  
Realistically, more protective laws for animals could be enacted and current welfare laws 
will likely be more strictly enforced, but the relationship of humans and animals as we 
currently know it is likely to continue into the next millennium. 
 
 
 

                                                 
63  Id. at 754. 
64  Francione, supra  note 2, at 397. 


