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I.  INTRODUCTION 
 
 Businesses have been encouraged to stake their claims upon the wide-open spaces of the 
Internet. Thousands of firms and millions of individuals have established sites on the World 
Wide Web (web). Millions of people participate in bulletin boards, online chats, and 
newsgroups.  E-mail communication has surpassed the telephone as the preferred mode of 
communicating. Technology now offers the opportunity to go far beyond the merely static web 
site, evolving into the interactive and dynamic "virtual office" that provides more than a mere 
two-dimensional image. The virtual office offers "functionality" -- the ability to use the web site 
as a place for collaboration and teamwork.  The explosion in technology that has created the 
concept of cyberspace has also played havoc with traditional legal notions of presence and 
place.   

Does maintaining a web site subject an individual or business firm to the power of each 
state's court system? Most lawyers would consider that to be a shocking concept. But, this idea 
has been proposed under what has been called the revolutionary approach to Internet 
jurisdiction. The approach has even been espoused in a number of cases. These cases support 
the following statement from a business law textbook by authors Frank Cross and Le Roy 
Miller, who coined the phrase “jurisdictional cyberlaw”:  "[i]n effect, Internet use has turned 
traditional jurisdictional jurisprudence on its head."1  

 
II.  BACKGROUND 

 
A. CONSTITUTIONAL ISSUES 

 
According to the black letter law of the Supreme Court’s leading case on long-arm 

jurisdiction, International Shoe Co. v. Washington,2 exercise of jurisdiction over an out-of-
state defendant must not offend "traditional notions of fair play and substantial justice." 
Subsequent case law has explored the meaning of these seemingly innocuous terms.  Those 
explanations, however, have not always clarified matters. 

                                                 
*  Professor of Business Law, College of Business, Lamar University 
**  Associate Professor of Business Law, College of Business, Lamar University 
1  FRANK B. CROSS & ROGER LEROY MILLER, THE LEGAL ENVIRONMENT OF BUSINESS 42 (1998). 
2  326 U.S. 310 (1945). 



 

52 /Vol. 10/ Southern Law Journal 
 
 

  

Personal jurisdiction over a nonresident defendant is permissible if:  (1) the long-arm statute 
of the forum state asserts it; and (2) its exercise is consistent with due process under the United 
States Constitution. In several states these two requirements have been combined, because, in 
those states, the long-arm statutes have been broadly construed so that they are deemed to 
extend to the very limits of due process.3  

To legally assert personal jurisdiction over an out-of-state defendant under the due process 
clause and International Shoe, the defendant must have either: a) a substantial, continuous, and 
systematic presence in the forum state (general jurisdiction), or b) minimum contacts with the 
forum state such that asserting jurisdiction does not offend the aforesaid traditional notions of 
fair play and substantial justice (specific jurisdiction).  With respect to specific jurisdiction, the 
defendant must have fair warning that he or she may be haled into court in the forum state.  Fair 
warning exists when the defendant has purposefully directed activities at the forum state and the 
litigation arose out of or related to those activities.4 
 

B.  EARLY INTERNET JURISDICTION CASES 
 

One of the earliest Internet jurisdiction cases was CompuServe, Inc. v. Patterson,5 
decided in 1996. Patterson held that a software designer in Texas who had repeatedly sent e-
mail to CompuServe's offices in Ohio could be subjected to personal jurisdiction there.  In 
addition, CompuServe's e-mail servers were located in Ohio. Since then there have been a 
number of other cases that have considered similar issues.  Some courts have upheld the 
exercise of long arm jurisdiction, while others have concluded that it would be inappropriate 
under the particular circumstances.   

In a criminal case, also from 1996, a United States District Court in Tennessee held that 
venue was proper in Tennessee over a California resident operating a private bulletin board in 
California. The court ruled that making files and messages available to residents of Tennessee 
gave the court jurisdiction.6   

Several courts have expressed concern over the breadth of such holdings.  In Hearst 
Corp. v. Goldberger,7 the court stated that "a finding of personal jurisdiction in New York 
based on an Internet web site would mean that there would be nationwide (indeed, worldwide) 

                                                 
3  See GTE New Media Serv. Inc. v. BellSouth Corp, 199 F.3d 1343, 1346 (D.C. Cir. 2000); United States v. 
Ferrera, 54 F.3d 825, 828 (D.C. Cir. 1995); Resnick v. Manfredy, 52 F.Supp.2d 462 (E.D. Pa. 1999) (describing 
42 Pa. C.S. § 5322(b)).  A typical reference to such “co-extensive” jurisdiction is contained in Archdiocese of 
St. Louis v. Internet Entertainment Group, Inc., infra text and accompanying notes 34-35 (stating 
"Missouri’s long-arm statute § 506.500.1(3) permits a Missouri court to exercise personal jurisdiction over a 
non-resident defendant where the cause of action asserted stems from the non-resident defendant’s 
‘commission of a tortious act within this state.’ Missouri courts (state and federal) have liberally construed 
this statutory phrase to authorize long-arm jurisdiction over non-resident defendants to the fullest extent 
permissible under the Due Process Clause.”). 
4  International Star Registry v. Bowman-Haight Ventures, 1999 U.S. Dist. LEXIS 7009, 1999 W.L. 300284 
(N.D. Ill. May 6, 1999). 
5 89 F.3d 1257 (6th Cir. 1996). 
6 United States v. Thomas, 74 F.3d 701 (6th Cir.), cert. denied, 117 S.Ct. 74 (1996).  
7 1997 WL 97097 1 (S.D.N.Y. 1997). 
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personal jurisdiction over anyone and everyone who establishes an Internet web site [and] 
…nationwide jurisdiction is not consistent with traditional personal jurisdiction case law nor 
acceptable to the court as a matter of policy."8 Despite the Goldberger court’s admonition, 
several cases have moved in that direction. 
 
 

III.  THE REVOLUTIONARY APPROACH TO PERSONAL JURISDICTION 
 

The most controversial case expanding the concept of personal jurisdiction based upon the 
existence of a web site is Inset Systems, Inc. v. Instruction Set, Inc.9 In this case a 
Connecticut corporation marketing computer software sued a Massachusetts corporation that 
provided computer services for registering an allegedly infringing domain name. The defendant’s 
web page was passive,10 but the defendant also used a nationwide 800 toll-free number that 
incorporated the Inset name.  The court did not elaborate on whether the jurisdictional theory 
was based on general or specific grounds, but since the web site itself was the basis of the 
alleged infringing activity, it would seem obvious that this should be considered a specific 
jurisdiction case.11 

The court in Inset was impressed with the fact that a web page, "once posted on the 
Internet," unlike a television or radio advertisement, would be available twenty-four hours a day. 
 This case now stands for the proposition that anyone with a web site should expect to be sued 
anywhere, and is said to represent the “revolutionary concept of personal jurisdiction.”12 
Because of the court's reliance on the 800-telephone number, in addition to the web site, Inset 
arguably can be included in the combination of factors category discussed infra in Section IV 
C. 

The court in Inset noted that the "fair play and substantial justice" inquiry delves into a 
number of factors, such as the relative burdens on the parties of litigating in the forum state, the 
forum state's interest in the dispute, and the "interstate judicial system's interest in efficient 
resolution of controversies."13 The court noted that the physical distance between Connecticut 
and Massachusetts is minimal, Connecticut had an interest in adjudicating the dispute, and doing 
so would be efficient.   

                                                 
8  See also Bensusan Restaurant Corp. v. King, 937 F. Supp. 295 (S.D.N.Y. 1996). 
9  937 F. Supp. 161 (D. Conn 1996). 
10 Passive web sites present two-dimensional images without interactive elements such as e-mail links, 
online forms, discussion areas, and other functional elements. 
11  Other cases alleging name confusion have given less weight to the unique element of an allegedly 
infringing web site, if the web site referred to a distant activity and chances for confusion were limited.  See 
Mid City Bowling Lanes & Sports Palace Inc. v. Ivercrest  Inc., 35 F. Supp.2d 507 (E.D. La. 1999); Bensusan 
Restaurant Corp . v. King, 937 F. Supp. 295 (S.D.N.Y. 1996), Pheasant Run v. Moyse, No. 98 C 4202, 1999 WL 
58562 (N.D. Ill. 1999) (the assumption was that few residents of Illinois pop over to Ohio for dinner).  Inset, 
however, dealt with domain name confusion between companies in the same general line of business in 
neighboring states. 
12  Mark A. Willard, Personal Jurisdiction in Internet Cases, NAT’L L.J.,  Sept. 11, 1999, available at 
http://www.lawnewsnetwork.com/practice/techlaw/lawfirm/A5535-1999Sep11.html (as of Aug. 24, 2000). 
13  937 F. Supp. at 165. 
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Inset greatly influenced the court in Mieczkowski v. Masco Corp.,14 a 1998 wrongful-
death suit arising from a child's death in Texas in a bunk bed accident. The bed was 
manufactured in North Carolina and eventually found its way to Texas. The defendant had no 
office or employees in Texas, but had made 250 sales in Texas. The defendant had a web site 
with a live e-mail link. The United States District Court for the Eastern District of Texas held 
that the sales and the potential online contacts justified the exercise of personal jurisdiction under 
general jurisdiction principles. It has been claimed that the effect of this ruling, if it became 
widespread, would be that almost any company with a minimal presence on the web could be 
haled into court in a state where it does a negligible amount of business.15  This approach to 
general jurisdiction has not found widespread acceptance.   

 

 
IV.  MORE TRADITIONAL APPROACHES  

 
 

A.  THE EFFECTS TEST 
 

In Calder v. Jones,16 a California court exercised long-arm jurisdiction over out-of-state 
defendants because California was the focal point of their intentional allegedly tortious conduct. 
The United States Supreme Court held that personal jurisdiction over two Florida defendants 
was proper in California on the basis of an article defendants wrote for a national magazine. The 
plaintiff was a famous California entertainer.  Jurisdiction was proper in California based on the 
"effects" the defendants' conduct had in California. The nexus with California was overwhelming 
-- the story came from sources in California, the emotional harm to the plaintiff occurred there, 
and her professional reputation was most important there.  California, therefore, was the focal 
point both of the story and of the harm suffered. In short, the defendants purposely directed 
their activities toward California, and the damaging effects of their actions were felt there.17 The 
Third Circuit Court of Appeals has interpreted Calder to require the following three findings: an 
intentional tort, the forum being the focal point of the plaintiff’s harm, and the tort being 
expressly aimed at the forum.18 In addition, the defendants should have known that the brunt of 
the injury caused by their acts would be felt in the forum state.19  Merely because effects are felt 
in a particular state, does not satisfy the Constitution's requirements, however, because as the 
Fifth Circuit has stated: "the effects test is not a substitute for a nonresident's minimum contacts 

                                                 
14  997 F. Supp. 782 (E.D. Texas 1998). 
15 Mark A. Willard, Personal Jurisdiction in Internet Cases, TECH L. CENTER 4, available at 
http://www.lawnewsnetwork.com/practice/techlaw. 
16  465 U.S. 783 (1984). 
17  Id. at 788-89. 
18  IMO Indus., Inc. v. Kiekart  AG, 155 F.3d 254, 261 (3d Cir. 1998). 
19  Id.  
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that demonstrate purposeful availment of the benefits of the forum state."20  The effects test has 
been successfully applied in several web-inspired cases.21    

A case that demonstrates the problem with using the effects test in web-inspired cases is 
Animation Station, Ltd. v. Chicago Bulls, LP,22 where the plaintiffs created an animated 
video that they intended to show only at the Bulls' arena. Defendants posted it on the web. The 
plaintiffs brought suit in a New York federal court. The defendants sought to transfer the case to 
Illinois. The New York court questioned whether an Illinois court would have had personal 
jurisdiction.  Starwave was a Washington corporation with no business ties to Illinois. 
Nevertheless, the court found that Starwave could have been sued in Illinois, merely because 
Starwave would have had to know that many, if not most Bulls fans reside in Illinois, which 
would therefore be a prominent place in which the plaintiff would suffer injury and could fairly 
bring suit.  

In Blakey v. Continental Airlines,23 a female airline pilot sued her employer and several 
other employees over allegedly libelous comments contained on a bulletin board operated for 
Continental Airlines employees by Compuserve.  In refusing to exercise jurisdiction over the 
out-of-state defendants, the court noted that the remarks were posted on a closed network 
available solely to Continental flight crews. The remarks were not specifically targeted at New 
Jersey nor were they calculated to produce identifiable harm to the plaintiff in that state. In 
addition, neither the plaintiff nor any of the non-resident defendants had ever resided there.  
Unlike the Calder case, there was no evidence that the non-resident defendants continuously 
and deliberately directed their comments into the forum state or caused any identifiable harm 
there.  According to the court's analysis of the current state of case law in Internet jurisdiction 
cases: "The common thread that runs through each of the reported decisions is that non-resident 
defendants may be subject to personal jurisdiction solely on the basis of their electronic contacts 
only when they specifically direct their activities at the forum, the plaintiff is a resident of the 
forum, and the brunt of the injury is felt in the forum state."24   

 
B. THE INTERACTIVITY TEST 

 
A different approach, but one that has found much support in recent case law, is found in 

Cybersell Inc. v. Cybersell Inc.,25 where the court noted that courts must look at the "level of 
interactivity and [the] commercial nature of the exchange of information that occurs on the web 
site to determine if sufficient contacts exist to warrant the exercise of jurisdiction."26 In 
Cybersell, an Arizona company sued a Florida firm for name infringement.  The court declined 

                                                 
20  Allred v. Moore & Peterson, 117 F.3d 278, 286 (5th Cir. 1997), cert. denied, 118 S. Ct. 691, (1998). 
21 See Panavision Int'l L.P. v. Toeppen, 141 F.3d 1316 (9th Cir. 1998); Cybersell, Inc. v. Cybersell, Inc., 130 F.3d 
414, 420 (9th Cir. 1997). 
22  992 F. Supp 382 (S.D.N.Y. 1998). 
23  2 F. Supp.2d 440 (E.D. Pa. 1999). 
24  Id. at 445. 
25  130 F.3d 414 (9th Cir. 1997). 
26  Id. at 418. 
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to exercise jurisdiction since the web site was merely passive, and the defendant had done 
nothing to promote its web site to Arizona residents. Since this case, web site interactivity has 
become an important concept, because an interactive web site gives a plaintiff the ability to 
argue that the defendant took some meaningful act in the jurisdiction. 

 
 

C.  COMBINATION OF FACTORS  
 

  A number of cases have turned on the confluence of Internet and non-Internet-related 
contacts with the forum state to find personal jurisdiction. One high profile case that involved 
such a combination of factors involved President Clinton’s assistant Sidney Blumenthal and 
Internet alternative news hound Matt Drudge. Blumenthal took offense at some comments made 
by Drudge on his web site, the Drudge Report.27  The United States District Court for the 
District of Columbia held that it had personal jurisdiction over Drudge, a California resident.28  
The court came to its conclusion based partly upon the fact that Drudge operated an interactive 
web site that both allowed for e-mail and solicited money and news contributions. This rather 
low level of interactivity, however, does not particularly distinguish this case from run-of-the-mill 
passive site cases.  In fact, Drudge would by this approach be subject to the courts of every 
state. The court went on to point out that Drudge had traveled to the District of Columbia to 
give an interview to promote the Drudge Report, and that D.C. residents had supplied him with 
information for his site. The Blumenthal case is representative of the struggle over whether to 
preserve traditional concepts of jurisdiction in web site cases, as opposed to the idea that the 
web is such an extraordinary medium that it deserves a more radical treatment based upon the 
idea that a web site, no matter how passive, subjects its operator to the jurisdiction of courts 
everywhere.  

 
D.  THE SPECTRUM APPROACH  

 
The decision in Zippo Manufacturing Co. v. Zippo Dot Com, Inc.29 arrays Internet 

web sites into a spectrum consisting of three situations. At one end are situations where a 
defendant "clearly does business over the Internet by entering into contracts with residents of 
other states which involve the knowing and repeated transmission of computer files over the 
Internet." In such a situation, the exercise of personal jurisdiction is proper. At the other extreme 
are situations where a defendant merely establishes a passive web site that does nothing more 
than advertise on the Internet. Passive web sites, according to the Zippo case, are insufficient to 
confer personal jurisdiction, despite the contrary holding in the much criticized Inset case.  Web 
sites in the middle of the spectrum allow users to exchange information with a host computer, 
and the level of interactivity and commercial nature of the exchange of information that occurs 
on the web site determine the jurisdictional issue. 

                                                 
27  See http://www.drudgereport.com. 
28  992 F. Supp. 44 (D.D.C. 1998). 
29  952 F. Supp. 1119 (W.D. Pa 1997). 



 

  Fall 2000/Jurisdictional Cyberlaw/ 57 

 

E.  THE STREAM OF COMMERCE THEORY 
 
 In the case of World-Wide Volkswagen Corp. v. Woodson30 the ''minimum contacts'' test 
precluded the assertion of jurisdiction by Oklahoma over two New York defendant 
corporations that did no business in Oklahoma. Plaintiffs suffered personal injuries in Oklahoma 
in an accident allegedly caused by defects in their car, which they had purchased earlier in their 
home state of New York. They were injured on their way to their new home in Arizona. 
Defendants were the automobile retailer and its wholesaler. The plaintiff’s unilateral act of 
driving through Oklahoma was held to be insufficient to create minimum contacts. The Court 
applied a fairness test based on foreseeability on the part of the defendants that they could be 
haled into court in Oklahoma. It was foreseeable that the car might be driven through 
Oklahoma, but that was not sufficient, because jurisdiction is proper in such a case only if ''the 
defendant's conduct and connection with the forum state are such that he should reasonably 
anticipate being haled into court there.''31  According to the Court, a defendant must 
purposefully avail itself of the privilege of conducting activities within the forum state, which 
requires, at a minimum that it deliver ''its products into the stream of commerce with the 
expectation that they will be purchased by consumers in the forum State.''32  
 
 

V.  REVIEW OF RECENT CASES33 
 
 

A.  TRADENAME CONFUSION: SPECIFIC JURISDICTION UPHELD 
 

In Archdiocese of St. Louis v. Internet Entertainment Group, Inc.,34 the Archdiocese 
of St. Louis and “Papal Visit 1999, St. Louis” sought a preliminary injunction against Internet 
Entertainment Group (IEG) for federal and state law claims for trademark infringement, dilution, 
and unfair competition. Plaintiffs were owners of several trademarks and tradenames, such as 
"Papal Visit 1999." These trademarks and tradenames were created to publicize a visit by the 
Pope to St. Louis. The church discovered two web sites operated by the defendant using the 
domain names of "papalvisit.com" and "papalvisit1999.com." These sites provided limited 
information on the Pope’s visit plus advertising for defendant's adult entertainment sites, and 
"off-color" stories and jokes about the Pope and the Catholic Church.  

The Eighth Circuit Court of Appeals utilizes a five-factor test in deciding whether to 
exercise personal jurisdiction subject to due process principles. The test includes: 1) the nature 
                                                 
30  444 U.S. 286. 
31  Id. at 297. 
32  Id. at 298. 
33  The following cases are from the years 1999 and 2000 and are presented alphabetically.  These are not the 
only cases that have raised jurisdictional issues related to the Internet, but a complete listing of all such 
cases would far exceed the page restraints of this publication, and the case recitations would become 
repetitive.   
34  34 F. Supp.2d 1145 (E.D. Mo. 1999). 
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and quality of contacts with the forum state; 2) the quantity of such contacts; 3) the relation of 
the cause of action to the contacts; while the secondary, considerations are 4) the interest of the 
forum state in providing a forum for its residents; and 5) convenience of the parties. The court 
concluded that IEG's minimum contacts with Missouri were sufficient to meet the requirements 
of the Eighth Circuit's five-factor due process test. It dismissed the defendant's assertion that its 
site was merely "passive," finding that the site aggressively encouraged users to hyperlink to 
other web sites, which advertise, promote, and sell adult entertainment services and products. 
By utilizing the Pope’s visit to St. Louis, using domain names familiar to residents of St. Louis, 
and providing information about St. Louis, the defendant intended to reach Internet users in 
Missouri.35  
 
 

B.  DEFAMATION:  SPECIFIC JURISDICTION DENIED 
 

Barrett v. Catacombs Press36 dealt with a Pennsylvania plaintiff attempting to sue an out-
of-state defendant based primarily upon allegedly libelous material contained on the defendant's 
web site, which was physically housed outside of Pennsylvania.  In addition, the defendant had 
allegedly posted messages on several discussion groups, at least one of which was maintained 
on a computer at the University of Pittsburgh. The court concluded that there was no 
justification for exercising general jurisdiction, which requires “’systematic and continuous’ 
contacts with the forum state.”37  

The specific jurisdiction issue was far more difficult. The holding of the Inset case was 
deemed  “extreme.” The court noted that most reported cases “favor the analysis that requires 
more than a web site that acts as a worldwide advertisement to trigger personal jurisdiction.” 
After considerable analysis, the judge concluded that the plaintiff had failed to prove that the 

                                                 
35  In an opinion withdrawn at the request of the court on March 26, 1999, the court said: 

Given that a number of Missouri residents contacted the Archdiocese to complain about 
the defendant's papal visit websites, the Court finds that defendant availed itself of the privilege 
of conducting activities in Missouri. Furthermore, the plaintiffs' Lanham Act and state trademarks 
infringement/dilution claims are directly related to the defendant's operation of its papal visit 
websites under the domain names which mirror the plaintiffs' common law trademarks.   
     Missouri clearly has a strong interest in protecting the trademarks of its residents. In the 
present case, this interest is particularly strong since the papal visit is unique to St. Louis. The 
Archdiocese, as the highest ranking supervisory authority of the Roman Catholic Church in the 
metropolitan St. Louis area, most certainly has a strong interest in adjudicating matters relating to 
the alleged trademarks created to promote the papal visit, and in addressing the concerns of its 
parishioners with regard to the misleading nature of the websites due to the domain names. 
Defendant has not presented any argument as to why it is so burdened by defending itself in this 
forum that the traditional notions of fair play and substantial justice dictate a different forum. 
Consequently, this Court finds that defendant Internet Entertainment Group, Inc. is subject to 
personal jurisdiction in Missouri.   

  The Opinion is available from  BNA ELECTRONIC COMMERCE & LAW REPORT , at 
http://www.bna.com/e-law (last visited Aug. 2, 2000). 

36  44 F. Supp.2d 717  (E.D. Pa. 1999). 
37  Id. at 723. 
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defendant had minimum contacts with Pennsylvania necessary to have reasonably anticipated 
being haled into court.  Similarly, posting messages to Listservs and USENET discussion groups 
were found to be akin to a “’passive’ web site and insufficient to trigger this court's 
jurisdiction.”38 The effects test was raised and rejected in the case. 
 
 

C.  DEFAMATION:  SPECIFIC JURISDICTION UPHELD 
 

Bochan v. La Fontaine39 was a 1999 defamation case in which a Virginia plaintiff sued 
out-of-state defendants who had posted allegedly defamatory information to America Online’s 
(AOL) USENET servers located in Virginia. The court concluded that when the La Fontaines, 
who were members of AOL, used its server located in its home state of Virginia, they 
committed a tort in Virginia for purposes of the state's long-arm statute.  The court felt 
comfortable using the effects test since the tortious activities were aimed at Virginia, thus 
satisfying the minimum contacts test required by the United States Constitution. The statements 
the defendants posted on the Internet concerned the presumably local activities of an individual 
each knew was a Virginia citizen. Plaintiff, and some of his Virginia friends, read the postings in 
Virginia, and the harm was predominantly felt there. Under these circumstances, the defendants 
should have reasonably foreseen that they could be haled into court in Virginia.  

The court's handling of the jurisdictional issues surrounding co-defendant Harris, a New 
Mexico resident, is even more interesting.  Harris was not a member of AOL, and his ISP's 
servers were located in California, not Virginia. He, therefore, unlike the La Fontaines, did not 
commit a tort within Virginia. Another section of the Virginia long-arm law was available to 
ensnare Harris, however. Section (A)(4) of the long-arm statute provides that jurisdiction is 
asserted over out-of-state defendants who commit torts in Virginia by their acts committed 
outside the state if the defendant: a) regularly does or solicits business in Virginia, b) engages in 
any other persistent course of conduct in Virginia, or c) derives substantial revenues from goods 
used or consumed, or services rendered in Virginia.40 The court concluded that since Harris 
operated a business in New Mexico that utilized a web site that could be viewed anywhere, 
Section (A)(4) was satisfied.  It would seem that under this reasoning, general jurisdiction over 
Harris would be appropriate. This is not, however, the approach the court took.  Instead, it held 
that the due process requirements, based on specific jurisdiction, were satisfied by the effects 
test. 

D.  INFRINGEMENT:  SPECIFIC JURISDICTION DENIED 
GENERAL JURISDICTION PENDING 

 
In Coastal Video Communications, Corp. v. Staywell Corp.,41 the plaintiff was a 

Virginia corporation engaged in the business of producing employee handbooks, and related 

                                                 
38  Id. at 728. 
39  68 F. Supp.2d 692 (E.D. Va. 1999). 
40  Id. at 702.  See also  Va. Code Sec. 8.01-328.1(A)(4). 
41 59 F. Supp.2d 562 (E.D. Va. 1999). 
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materials, which it sold throughout the United States. One of its products was an employee 
handbook called “Defending Your Safety Zone: Back Protection."  Defendant was a Delaware 
corporation with its principal place of business in California. It sold materials similar to those of 
plaintiff, including a publication called  “Safety Zone: Using Natural Limits to Protect Your 
Back,” for which it held a copyright. Plaintiff contended that defendant’s publication was an 
infringement of its copyright.  Plaintiff brought suit in Virginia. The defendant maintained two 
interactive sites on the World Wide Web. 

The court refused to find specific jurisdiction based on the web sites, because the present 
action did not arise from defendant's in-state sales of the “Safety Zone” publication as required 
by the Virginia long-arm statute. It then looked at whether it might still exercise personal 
jurisdiction over a defendant based upon principles of “general jurisdiction.”42 The court stated 
that it is incumbent upon courts to examine the quantity and extent of the contacts between the 
defendant and the forum state. It was impressed with the fact that defendant had a commercial 
web site designed to advertise, solicit, and complete sales. It stated that the most reliable 
indicator of the nature and extent of defendant's Internet involvement with the forum state would 
be the amount of sales generated in the state through the site. The number of "hits" on the site 
from forum residents would also be relevant to a jurisdiction inquiry.43 The court granted 
plaintiff’s motion for discovery on the issue of general personal jurisdiction over defendant.44 

 
 

E.  PERSONAL INJURY:  GENERAL JURISDICTION 
FORUM SELECTION CLAUSE UPHELD 

 

In Decker v. Circus Circus Hotel,45 the plaintiffs filed suit in New Jersey federal district 
court alleging they had received physical injury in Nevada due to the alleged negligent condition 
of defendant’s Las Vegas casino. Circus Circus maintains a web site that permits users to 

                                                 
42  Id. at 568-69. 
43 See, e.g., Cybersell, Inc., 130 F.3d at 419 (stating "Some courts have also given weight to the number of 
'hits' received by a web page from residents in the forum state, and to other evidence that Internet activity 
was directed at, or bore fruit in, the forum state."). 
44  See also  Coastal Video Comm. Corp ., 59 F. Supp. at 571, stating  

The court in Mieczkowski had access to defendant's historical sales figures to Texas, and 
could determine not only the total volume of sales made to Texas residents, but also the 
percent of Texas sales relative defendant's total sales. In addition, although providing a 
sound basis to begin analyzing the use of an interactive website to support the exercise of 
general personal jurisdiction, it is also clear to the court that the analysis in Mieczkowski 
is not complete.[fn8]. 

And at fn 8:   
When used in the context of analyzing specific jurisdiction, the Zippo Mfg. test is 
sufficient because, by definition, specific jurisdiction involves a defendant's contact, even 
if it is only one contact, with the forum state. In the general jurisdiction context, however, 
the defendant's contacts with the forum state must be continuous and systematic. 
Therefore, there must be an examination of the quantity and nature of the Internet-based 
contacts with the forum, a step that is not adequately reflected in the Zippo Mfg. analysis. 

45  49 F. Supp.2d 743 (D. N.J. 1999). 
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reserve a room, an obvious commercial activity. By making reservations available on the 
Internet, the defendants placed their hotel and its services into an endless stream of commerce. 

Under the World-Wide Volkswagen "stream of commerce" theory, a forum state may 
exercise general jurisdiction over a non-resident corporation "that delivers its product into the 
stream of commerce with expectation that they will be purchased by consumers in the forum 
state."46 In this case, however, the defendant's Internet site contained a forum selection clause 
stating that by making reservations over the Internet, customers agree to have their disputes 
settled in Nevada state and federal courts. The court concluded that this clause should be 
enforced.47  

 
 

F.  ANTITRUST:  GENERAL JURISDICTION DENIED 
 

The first “Year 2000” case dealing with this issue is GTE New Medica Services  v. 
Bell South,48 an antitrust case dealing with allegations that numerous defendants allegedly 
attempted to monopolize the Internet directories business.  The Circuit Court of Appeals for the 
District of Columbia held that a web site, in and of itself, does not establish personal jurisdiction, 
explicitly rejecting the revolutionary theory espoused in Inset.49 The court made a particularly 
cogent finding:  access to a web site "reflects nothing more than a telephone call by a District 
resident to the defendants' computer servers, all of which apparently are operated outside of the 
District."50  This would seem to be an effective antidote to the Inset assertion that a web site is a 
continuously "posted" advertisement, akin to a constantly running television or radio commercial 
in the forum state. 
 

                                                 
46  World-Wide Volkswagen, 444 U.S. at 298. 
47  See Carnival Cruise Lines, Inc v. Shute, 499 U.S. 585, 593-84 (1991) (stating "A clause establishing ex ante 
the forum for dispute resolution has the salutary effect of dispelling any confusion about where suits arising 
from the contract must be brought and defended, sparing litigants the time and expense of pretrial motions 
to determine the correct forum and conserving judicial resources that otherwise would be devoted to 
deciding those motions.”). 
48   199 F.3d 1343 (D.C. Cir. 2000). 
49   The court rejected the lower court's finding that "mere accessibility to an Internet site in the District is 
enough of a foundation upon which to base personal jurisdiction."  Id. at. 1346.  "In the context of the 
Internet, GTE's expansive theory of personal jurisdiction would shred these constitutional assurances out of 
practical existence.  Our sister circuits have not accepted such an approach and neither shall we."  Id.  In 
1998, one of the Federal District Court decisions reversed by Bell South, held that under the District of 
Columbia long-arm statute, a persistent contact "plus factor" analysis is required.  The plaintiff must show 
some reasonable connection between the defendant and the forum, other than the injury-causing act.  This 
"plus factor" requirement, it said, serves to filter out cases in which the impact in the forum is an isolated 
event and the defendant otherwise has no, or scant, affiliations with the forum. The court concluded, 
however, that the quality and nature of the defendant's web site met the plus factor requirement.  
50  Id. at 1349. 
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G.  INFRINGEMENT:  SPECIFIC JURISDICTION UPHELD 
 

International Star Registry v. Bowman-Haught Ventures, Inc.,51 involved competing 
"star registry" companies that name stars after people for a price. The plaintiff was an Illinois 
corporation. Between 1993 and 1998, the defendant registered 1,637 stars, of which some 65 
had been registered to Illinois residents. Of those 65 sales 22 were made via defendant's web 
site. Illinois customers accounted for $2,000 in gross revenue or under 4% of defendant's total 
revenue. The court found that the defendant conducted business in Illinois via the Internet, 
notwithstanding arguments that the site was merely "passive." The web site invited inquiries from 
potential Illinois customers via e-mail. The fact that the defendant enjoyed an economic benefit 
from Illinois residents who bought its product over the web indicated to the court that the 
defendant had purposefully conducted business activities in Illinois. The court was very 
concerned that the defendant might have made web-based sales under an infringing mark in 
Illinois to the detriment of the Illinois plaintiff. Unlike some of the earlier "name confusion 
cases,"52 the capacity for name confusion here was great. 
 
 

H.  DEFAMATION: SPECIFIC JURISDICTION DENIED 
 

In1999, in Melvin v. Doe,53 a Virginia court addressed a case similar to the Bochan case. 
The Melvin case also alleged defamation, and the plaintiff sought to compel America OnLine to 
disclose the identity of the defendant, John Doe.  Like Bochan, the court found that the plaintiff 
satisfied the requirements of the Virginia Long Arm Statute by using AOL's server in Virginia, 
but that she had not demonstrated the required minimum contacts with Virginia.  Unlike 
Bochan, Doe posted his inflammatory material on a passive web site provided by AOL.  In 
Bochan, the LaFontaines posted a message to an Internet newsgroup run by AOL.  There was 
no allegation that Doe had any contacts with Virginia.  Elements the court listed that distinguish 
this case from Bochan include: the posting did not target an audience in Virginia, the plaintiff 
was a Pennsylvania resident,54 there was no allegation that defendant was a Virginia resident or 
had any relationships there, the posting did not solicit a response from persons living in Virginia, 
and, finally, the effects were logically felt more in plaintiff's home state of Pennsylvania than in 
Virginia.   The court expressed concern that letting the location of AOL’s servers trigger 
jurisdiction would open Virginia to a flood of litigation.55   
 

                                                 
51 1999 U.S. Dist. LEXIS 7009, 1999 WL 300284 (N.D. Ill. May 6, 1999). 
52 See MidCity Bowling Lanes, Bensusan Restaurant Corp . & Pheasant Run, supra, at note 11. 
53 No. 21942, available at http://www.bna.com/e-law/cases/melvin.html (last visited Aug. 2, 2000). 
54 In both the Calder and the Bochan cases the forum state was the plaintiff’s state of residence and the 
effects of the defamation would most likely be felt there. 
55 Melvin, supra note 50, at 4 (stating “The fact that America On Line, a Virginia corporation with its 
principal place of business in Loudoun County, may offer subscribers the opportunity to engage in an open 
and continuous forum for communication throughout the world does not, consistent with due process, open 
the Courts of Commonwealth to actions such as the one under consideration.”). 
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I.  INFRINGEMENT: GENERAL AND SPECIFIC JURISDICTION DENIED 

 
In Millennium Enterprises v. Millennium Music,56 plaintiff, a two-store retail music 

company in Portland, Oregon, sued defendant, a retail music store chain having the same name 
in South Carolina, in an Oregon federal court for trademark infringement.  Both companies sold 
compact disk recordings through their web sites.  Plaintiff’s lawyer arranged for a friend to buy 
a compact disk from the defendant; the only known sale to an Oregon resident. In addition, a 
creditor mistakenly sent a bill meant for defendant to plaintiff.  

The court could find no basis for asserting general jurisdiction based merely on the 
existence of an Internet web site. Allowing business interaction via the web to supply sufficient 
contracts to establish general jurisdiction would “eviscerate the personal jurisdiction requirement 
as it currently exists.”57 The court then addressed plaintiff's assertion of specific jurisdiction 
based on the defendant's interactive web site, regardless of whether an actual sale occurred to 
residents of the forum. The court concluded that the interactive web site is not sufficient conduct 
and connection with Oregon to give defendants fair warning such that they would reasonably 
anticipate being haled into court there. Defendants had not taken action creating "a substantial 
connection" with Oregon, nor did they deliberately engage in "significant activities" there.  The 
fact that someone can purchase a compact disc from a web site is not action purposefully 
directed at the forum state. The court concluded that “it is the conduct of the defendants, rather 
than the medium utilized by them, to which the parameters of specific jurisdiction apply.”58 
 
 

J.  PATENT & COPYRIGHT:  GENERAL JURISDICTION DENIED 
 

Mink v. AAAA Development LLP,59 a case of first impression in the Fifth Circuit, dealt 
with the constitutionality, under principles of general jurisdiction, of exercising personal 
jurisdiction over a defendant who operates an Internet web site, but had no other contacts with 
the forum state. The court found the reasoning of the Zippo case persuasive and adopted it. 

Mink appealed the district court's dismissal of his complaint for lack of personal 
jurisdiction. Mink, a Texas resident, developed a computer program for sales people to track 
information on sales made and opportunities missed. He submitted patent and copyright 
applications for his program.  Mink claimed that he gave one of the defendants a demonstration 
of the program, along with its written material. According to his complaint, the defendant and 
two corporations conspired to steal his idea. None of the defendants had any specific contacts 
with Texas. One of the companies, however, advertised in a national furniture trade journal and 
maintained a web site advertising its software for sale to the public.  The plaintiff asserted that 
jurisdiction over one of the defendants (AAAA) was proper solely on the basis of the web site. 

                                                 
56 33 F. Supp.2d 907 (D. Ore. 1999). 
57  Id. at 910. 
58  Id. (citing World-Wide Volkswagen, 444 U.S. at 297). 
59  190 F.3d 333 (5th Cir. 1999). 
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The court disagreed. The Mink opinion presents a rather specific point-by-point analysis of the 
effect of various web site features as they relate to potential jurisdiction points.60 

 
 

K.  CONTRACT, TORT, ETC.:  GENERAL JURISDICTION DENIED 
 

In Resnick v. Manfredy,61 boxer Angel (“El Diablo”) Manfredy and his team of 
handlers were sued by his ex-attorney for breach of contract, defamation, tortious interference 
with contractual relations, unfair competition, disparagement, violation of right to publicity, and 
other causes in the Eastern District of Pennsylvania, the plaintiff’s state of residence. The plaintiff 
claimed general jurisdiction over defendants based upon the defendants’ web site constituting 
continuous and systematic contacts with Pennsylvania.  The court concluded that the web sites 
in question were merely "passive" in nature in that there was no evidence that they were 
interactive or offered anything other than general information and advertising. The court noted 
that advertising on the Internet has been held to fall under the same rubric as advertising in a 
national magazine, and under settled law in the circuit does not constitute the continuous and 
substantial contacts required to give rise to a finding of general jurisdiction. The plaintiff's claim 
of general personal jurisdiction with respect to Manfredy and his associates was, therefore, 
rejected. 
 

                                                 
60  The Mink  court said: 

Essentially, AAAA maintains a website that posts information about its products and 
services. While the website provides users with a printable mail-in order form, AAAA's 
toll-free telephone number, a mailing address and an electronic mail ("e-mail") address, 
orders are not taken through AAAA's website. This does not classify the website as 
anything more than passive advertisement which is not grounds for the exercise of 
personal jurisdiction….This case does not fall into the spectrum of cases where a 
defendant clearly conducted business over the Internet nor does it fall into the middle 
spectrum of interactivity where the defendant and users exchange information through the 
Internet. There was no evidence that AAAA conducted business over the Internet by 
engaging in business transactions with forum residents or by entering into contracts over 
the Internet..….We note that AAAA's website provides an e-mail address yhat permits 
consumers to interact with the company. There is no evidence, however, that the website 
allows AAAA to do anything but reply to e-mail initiated by website visitors. In addition, 
AAAA's website lacks other forms of interactivity cited by courts as factors to consider 
in determining questions of personal jurisdiction. For example, AAAA's website does not 
allow consumers to order or purchase products and services on-line……In fact, potential 
customers are instructed by the website to remit any completed order forms by regular 
mail or fax. In this case, the presence of an electronic mail access, a printable order form, 
and a toll-free phone number on a website, without more, is insufficient to establish 
personal jurisdiction. Absent a defendant doing business over the Internet or sufficient 
interactivity with residents of the forum state, we cannot conclude that personal 
jurisdiction is appropriate.  Id. at 336-37. 

61   52 F. Supp.2d 462 (E.D. Pa. 1999). 
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VI. CONCLUSION 

 
The problem with basing the law on a technological aspect of the Internet is that the law 

cannot keep pace with the constantly evolving medium. As fast as courts have tried to adopt the 
Zippo interactivity standard, interactivity has become ubiquitous and nearly essential in both 
commercial and non-commercial web sites.  As the court pointed out in Bell South, "We do not 
believe that the advent of advanced technology say, as with the Internet, should vitiate long-held 
and inviolate principles of federal court jurisdiction."62  How the courts decide to view the new 
technology, however, will likely shade the way these long-held and inviolate principles are 
applied. Some courts view a web site as a worldwide "posting" akin to a billboard or television 
commercial. Those courts will continue to reach different results, on similar facts, from courts 
such as the  court in Bell South, that views a web site as "nothing more than a telephone call … 
to the defendants' computer servers."63 
 

                                                 
62   199 F.3d at 1347. 
63   Id. at 1349. 


